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FOREWORD TO THE SECOND EDI'HON. 

BY 

The Kt. Hon. Sir DAVID MAXWELL PYEE, K.C., M.P. 

SOMEIIME H.M. ATTOENET-GENEKAL 

I T gives me great pleasure to write a foreword to this book 
for more reasons than one, but mainly because it deals 
comprehensively with a most in1<‘resting and important 
subject of which, as a Law Officer for over three years of war, 

I may be allowed to say pars minima fui. Moreover, although 
I have often had the pleasure of returning to my own university 
and hesvring judgments of the highest tribunals disposed of by 
an appropriate epigram, I have always had a suspicion that if 
one could only force an extra day into the week to be spent 
in wider legal reading and in search of objectivity, the most 
practical aspects of one’s own advice and advocacy would 
vastly improve. Mr. Webber’s guiding principles, namely, 
comi)reliensive treatment, the eliciting of the judicial process 
m reachii^ the important decisions and a worthy presentation 
of the relevant academic literature, provide for this subject 
at least that combination of benefits for which the iiractitioner 
often sighs. 

The book Ls in four parts closely classified, dealing with : 
Enemy (’haracter ; Commercial Contracts; Frustration of 
Contract ; Effects of Frustration. 

The first of the three distinguishing characteristics which I 
have mentioned, namely, the extensive interpretation and 
treatment of the subject, is exemplified in Part One which does 
not plunge straight into Enemy Character, or deal with war 
in vacuo. It answers questions on which, in these days of change, 
it is still most valuable to have the relevant facts. Who were. 
His Majesty’s enemies ? What were the powers of the Govern- 
ments in exile ? Who were the main members of the alliance 
of the United Nations whose Charter will become the basis of 
international relations ! 

Mr. Webber passes to the War-time Emergency Powers 
and their effects on contracts. He discusses the “ unparalleled 
plenitude of their language ” and examines the discretion 
of the executive in this war and the last ; the Liversidge doctrine ; 
the limitation of ultra vires. 

Enemy Character is next investigated, and the principles now 
settled by the House of Lords in the Sovfracht Case [1943] A.C. 
203, 211, 212, and summarised by Lord Simon. 

There follows an exhaustive analysis of the Procedu -al Capacity 
of Alien Enemy and an acute inquiry into the operatioit of 
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Statutes of Limitations. Mr. Webber’s view that tiie statute, 
once it had begun to run, was not suspended, is confirmed bj' 
the Limitation (Enemies and War Prisoners) Act, 1946, which 
is made retrospective to 3rd September, 1939, and which 
Mr. Webber sets out, with notes, in an App<'ndix. 

Mr. Webber, in Part Two, considers the effect of war on 
nine commercial eontraefs. Three streams converge to form tin* 
present law : decisions in the Napoleonic war ; decisions in the 
War of 1914-1918, and decisions in the present war. The 
progi’ess of their flow is clearly marked in Mr. Webber’s 
narrative. Of particular value to practitioners will be the 
chapters dealing with sale oj goods, insurance of property — 
lucidly explaining the cases upon war risks and perils of the 
seas — and contract of service, which sets out judicial interpretation 
of the Essential Work Order, and the law of 'Keinslateraent as 
expounded by the Umpire. 

The second half of the book — Pails three and four — deaUug 
with Frustration and its Fffects — ^])a.sses beyond the marshalling 
of the decisions and examines foundations of doctrine. No more* 
comprehensive examination can be found, collating and com- 
paring judicial dicta, views of two important legal committet*s, 
(aiticlsms of distinguislied jurists, Willistou's exposition, the 
American Kestatement of Law of t’ontracts. Mr. Webber 
rejects the orthodox theory of the “ implied condition ” and 
accepts the view of Lord Wright (whose judgments and essays 
Mr. Webber has obviou.sly most closely examined), saying : 
“The time has come to .shed the fiction of ‘implied contract’ 
and to regard the doctrine as a mode by which upon the facts of 
a case, the court itself does justice in circumstances for which 
the parties never provided." All re])orted decisions arising out 
of the two wars are clearly, chronologically and completely set 
out : in one chaptiT, t hose decisions in which the courti held, 
on the facts, that the contract was frustrated ; in another 
chapter, those in which the court declined so to hold. 

Part Four, dealing with the Effects of Frustration, will be must 
valuable to practitioners. It collates and sets out, as no other 
book has yet done, in 100 pages and eight chapters, the new 
principles : their origins, from the Coronation cases to the 
Cantiare Case [1924] A.C. 226 ; Recommendations of Law" 
Revision Committee : The Fibrosa Case [1943] A.C. 32 ; an 
inquiry into the naturt* of a quasi-contract ; and, finally, the 
Law Reform (Frustrated Contracts) Act, 1943 — quasi -contract 
originating in statute — with short commentary. 

Mr. Webber is not content with merely stating the law as he 
finds it in the cases. As I have said, the second distinguishing 
characteristic of this work is that he elicits and exhibits the 
judicial process in reaching the decision ; the arguments on 
both sides are frequently given ; the hesitations of the judges ; 
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their reasoning ; eopioijs citations follow from the judOTents 
with a small anthology of selections from speeches in leading 
cases, e.g., in particular, speeches of Viscount Simon, L.C., 
and Lord Wright in the Denny Mott Case fl944] A.O. 266, an(l 
in the CricUewood Case (1946), 61 T.L.14. 202. 

Two decisions have a chapter each, in which all the spC/eches 
are carefully analysed : The Constantine Case [1912] A.O. 154, 
and the Fibrosa Case [1943] A.O. 32 ; the latter, apart from the 
decision [1943] A.O. 203, is j)erhaps the most important 
case of the war. 

Finally, although this is esseutiallj a practitioner’s book, 
Mr. Webber has done what is rare in such a book ; on all the 
problems he has brought to bear all the relevant academic 
literature — English and American — ^that he could find. In 
addition to co] ions references to Williston’s Law of Contracts 
and the American Restatement of Contracts, he cites a selected 
number of leading decisions of the Uuit<*d States Supreme 
Oourt and of the New York Oooits, whiidi must be helpM — ^as 
liractitioni'rs will find — ^in the Oourt of Appeal and the House 
of Lords. Such judgments as those of Mr. Justice Black in 
Ex parte Kawato (1942), 317 C.8. 69, upon enemy character, or 
of Chief Justice 8tone in Ex paiie Quirin (1942), 317 TT.8.1, 
upon the status of a sp>, or the great dissent of MarshaD, C.J., 
in The Venus (181 1), 8 ('ranch Keports 253, upon the duration 
of commercial domicil, will b(‘ found both illuminating and 
of value. 

Such references will enhance the value ot this work here and 
abroad, and exhibit the unity, in essential principle, of the 
common law in its homes old and new. Though forms may 
differ, justice is one ; in the quest for justice, professor, 
practitioner and judge co-operate. 

I hope that I have said enough to indicate something of the 
extent and value of this book, and also to pay ray tribute to the 
industry, learning and entlmsiasm for the law' of an old Northern 
Circuit friend. 

I). . P. MAXWELL PYPE 

August, 1946. 



PREFACE TO THE SECOND EDITION 

T he Second Edition oi Effect of War on Contractn is three 
times as large as the First. Three long years of exacting 
labour have been spent in the writing ; during two of these, official 
duties claimed the greater part of time and energy. One third 
of the book is entirely new : a new presentation of matters, 
old and new. Of the rest, vast portions liave been augmented 
or recast, or entirely rewTitten. Although hostilities have ended, 
the legal problems arising out of the war will take several years 
to solve. In that task this book may act as guide : upon this 
exposition of the law I have sought to shed the light of legal 
reason. Searching all the libraries available, T have excluded 
nothing 1 could lay hands upon that appeared to have any 
bearing — decisions in America and the dominions, articles and 
essays of legal writers, reports of parliamentary debates (to show’ 
the historical setting). 

The first two chapters are entirely new. For, perhaps, a 
quinquennial. Emergency flowers, modified yet extended — 
of Olympian stature (to use Dr. Alh^n^s felicitous phrase) — 
are for a new purjiose to stay with us. Soon the legislation 
against trading with the enemy will <*ease to be a part of law 
in daily life ; whether a given transaction once infringed the law 
may still b(‘ mat(*rial. The chapter on Insurance of Property 
has grown considerably with judicial elucidation of proximate 
cause.’^ On this subject, The Coxwold [1941?] A.(\ (>91, 706, long 
likely to be the leading case, illuminates — in the w ords of Lord 
Wrighti — the principle that ‘‘Causation is to be understood as 
the man in the street, and not as either the scientist or the meta- 
physician, would understand it.” The Mhiden [1942] A.C. 60 is 
a monograph upon “ frustration of voyage,” tln^ constituents of 
a marine policy on goods, and the concept of constructive total 
loss. “ Contract of Service ” has been completely recast. 
In the transition from war to peace the technique of the Essential 
Work Order — that powerful instrument of emergen(‘y which 
held essential workers in command — will remain the archetype. 
The safeguard against administrative* mistake is the local 
appeal board, a quasi- judicial body whose recommendation 
— despite the recent strictures of Dr, All(*n — must be considered 
before the National Service Oflicer makes his decision. The 
Reinstatement in Civil Employment A(*t, 1944, is bound to be 
of paramount importance to innumerable men and women 
returning from the armed forces or the women’s services. 

Upon Frustration of Contract — the term now recognised 
by the House of Lords and by the Legislature — ^the w^ar has 
produced a trilogy of great decisions. The Constantine Case 
[1942] A.0. 154, 174 laid dowm the rules of onus of proof where 
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fruslsutioii is pleaded : ia Viscount Maugham’s words, a 
question “ essentially one of common sense as related to 
justice.” In the First Edition, a different rule was submitted ; 
it has been well pointed out that the law as declared by the 
House is really a new rule — not of logic, but of policy. 
Lord Wright, in The Denny Mott Case [1944] A.O. 266, 274, 276 
expounds in thc‘ clearest and most significant language his 
‘‘ heretical ” theory of frustration. The theory of the “ implied 
term ” does not explain why the term is implied ; the result 
does not depend upon what the parties would or might have 
agreed. “ The court has formnlati'd the doctrine by virtue of 
its inherent jurisdiction . . . The doctrine is invented by the 
court in order to suppleiiH'ut the defects of the actual contract 

. . . the court decides the issue and decides it ex post facto 
on the actual circumstances of the case.” The last of the 
trilogy — The Crieklewood Case [1946 1 A.C. 221 — is the most 
remarkable : first, for the comprphen.si\ c defanition of frustration 
promulgated by Viscount Simon, L.O. ; and secondly, for the 
difference of judicial opinion in the highest, upon the question 
whether a lease may be determined by frustration. The question 
remains — and with it, Lord Wright’s observation upon the 
doctrine : that it is “ modern and flexible and is not subject to 
being constricted by an arbitrary formula.” 

In I’arti l^’ of the book the (“fleets of fnisfration aie considered. 
Boldly has The Fibrosa Vase [1943] A.C. 32, 61 rolled awaj 
the. r<“i)roacli of ('handler v. 'Webster [1901] 1 K.B. 493. It 
has far greater significaac(‘. Lord Wright — protagonist of 
progress in the law — ^r(‘jeeting Lord Sumner’s dicta in Sinclair 
v. Brougham [1914] A.C. 398, 452, and aligning himself with the 
statement of Lord Mansfield in Moses v. Macferlan (1760), 

2 Burr. 100,5, 1008, 1012, has fcarle.ssly sought to find inherent 
in a third cat (“gory of tlie common law, called quasi-contract 
or restitution, a theoiy of “ uiijmst enrichment.” The twenty- 
fifth chapter is an inquiry into the nature of (luasi-contract. 1 

Quasi-contract ” deals w'ith obligations to pay imposed upon 
the parties by the coiut or the Legislature. (That frustration 
b('longs to the province of quasi-(*outract — a view proposed in the 
Preface to the First Edition, I now withdraw.) Lord Mansfield’s 
obligation “ in natural Justice” had not escaped Lord Sumner’s 
caustic cjiticisin or the juristic analysis of Holdsworth who held 
immovably to the “ contra(‘t implied by law.” But it stiems 
clear from United Australia v. Barclays Bank [1941] A.O. 1 
(and other recent decisions), that — as Lord Wright has recently 
obsc^rved — “ qua.si-contract hits shed the embarrassments of the 
implied contract and can be stated as a logical and simple 
theory for doing justice in cases of unjust enrichment.” “ The 
obligation is imposed by the court ” — ho judicially declares — 
‘‘ simply under the eirenmstanees of the case on what the 
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court decides is just and reasonable, having rega'rd to (he 
relationship of the parties. It is a debt or obligation constituted 
by the act of the law, apart from any consent or intention of 
the parties or any privity of contract.” 

This obUgation to restore an “ unjust benotit,” the House of 
Lords — by the unanimity of their obiter dt(ta in The Fibrom 
Case — declined to impose vhere the consideration had only 
partially failed ; judicial valour judicially legislating, unfor- 
tunately could not reach so far. On the initiative of Viscount 
Simon (then Lord Chancellor) the Legislature intervened. 
Where a contract is frustrated on or after 1st July, 1943, 
the effects of frustration are henceforth governed by statute. 
The labours of the Law Kevision Committee led, after four years’ 
delay, to the Law JBeform (Frustrated Contracts) Act, 1943, 
which provides an equitable apjiortioument of prepaid 
moneys.” A short commentary on tin* statuti*, followed by 
an excursion into the American Law of H(‘stitution concludes 
the text. 

The Appendices pnmanly deal with events occurring, or 
decisions given, since the pages wen* in proof ; they bring the 
law up to 3l8t August, 1945. Tin* unconditional surrender of 
Germany in May and of Japan in August, has happily 
brought hostilities — ^but not “tin* war” — to an (>nd. For 
giving some account, irrelevant though it may appear to be, 
of The Charter of The United Fatiom 1 make no apology. It 
seemed fitting to conclude the book viith the J)raft International 
Buies on Effect of War on Contracts adopted, part at New York 
in 1930 and part at Oxford in 1932, but never implem<*nted. 

For his gracious foreword 1 express m.> profound t hanks to tin* 
Kt. Hon. Sir David Maxwell Fyfe, K.C., M.l’., Sometime His 
Majesty’s Attorney-General. To my friend Major C. J. Galpiii, 
D.8.O., I am most grateful for .sound advK'c and constant encour- 
agement. The hospitahty of th(* Library oi Lincoln’s Inii — the 
workshop of this book — ^whose libmrian, Mr. T. Hodgkinson, has 
always been helpful, was a boon inestimable. My old friend 
Mr, H. A. C. Sturgess, librarian of Middle Temple Library — ^may 
it speedily be rebuilt — ^generously placed at my disposal without 
let or hindrance aU that was available ; I am particularly grateful 
for being able to use current periotlicals from America. For 
a similar kindness, I thank my friend, Mr. F. Graham Glover, 
the learned editor of the Law Times. To Mr. J. Strong, solicitor 
of the Supreme Court, my thanks are also due ; he read, in 
page proof, the chapters on ‘‘ Enemy Character ” and “ Contracts 
with the Enemy,” and on that subject gave me the benefit of 
his experience. He further drew my attention to the Draft 
International Buies. For kind i)ennission to reproduce them 
acknowledgment is made to the Executive Council of the 
International Law Association. 
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Among the many books that 1 consulted one has been of 
especial value. Dr. Martin Domke’s monograph, Trading with 
the Enemy in World War IJ (New York, 1943), put me on the 
track of the American and Dominion decisions. Having little 
or no access to Keports of the State or Dominion Courts, I have 
based my summaries of those cases upon his careful account, 
and I here acknowledge iny obligation. 

B’inaUy, without the patient understanding and the unwearied 
labour of all those who boT<* the burden of publication — and, 
in particular, of Mr. F. J. Holroyde and Mr. P. J. Chance — ^tiiis 
edition would never have s<M‘n the light. The incendiaries of 
March, 1944, and the flying bombs of June which razed the 
publishers’ premise.s to the ground, would have deterred the 
boldest. T am grateful to the publishers for remaining 
undeflected by the length of the work and the protracted period 
of its writing. 

The good counsel of my lather hii>.s greatly heli>ed me through 
all the toil of this (-dition : m\ gratitude to him cannot be 
measured. 

(tKoror j. Webbrr 

« Pl'Ml' COLK'l, 

Tkmplk, K.C.t. 

l(W/( Nepf ember, HM.’i 



FROM THE PREFACE TO 
THE FIRST EDITION 


8horti.\ after the outbreak of war the learned Edit<or of Thv 
SoUeitors" Journal invited nie to (*on1ribute a series of articles 
upon War and Contracts. After the series was completed, it 
occurred to me that a short and swift book was desirabh^ upon 
the main principles of this branch of tin* law, illustrated by the 
leading? authorities. A critic^al examination of the (jases 
however — particularly upon Frvstration of the Adventvre — 
was a lou^jer and more arduous task, in tlu* event, than at first 
appeared. Merely to state in a summary form tlie material 
propositions without th(^ evidence upon wliich they wen^ based, 
seemed, as tlie book pro^ri'cssed, to be of small value to the 
practitioner. Accordingly, 1 have attempted to ^^ive a reasoned 
and systematic exposition of the law, as de<lu(‘ed from earlitn*, 
modern and more recent decisions (im'ludin^^ c(‘rtain judgments 
delivered in the Supreme Court of the United States), and as 
found in the works of authoritative^ \Mi1ers in England and in 
America . , . 

The book is divided into three parts . . . Part 1 treats of tin* 
status of the alien enemy; his procedural capacity: and the 
effect of ww upon contracts made with him . . . 

Tn Part II, Certain Commercial i^ontracU in Wa^ . . . are 
examined . . . 

Part III, tlie second half of the book, is devoted to Frustration 
of the Adventure, The doctrine of the dissolution of a contract 
upon the frustration of the adventun* has been based on various 
grounds which T)r. Arnold I). McNair , . . has recently subjected 
to a searching examination {Frustration of Contract by War 
(1940), 66 Law Quarterly Keview. 173-207). Many judges 
have thought that the contract contains an implied term ’’ 
upon which tin* parties (contracted. This view, it is respe(*tfnlly 
submitted, is wrong. Lord Sumner . . . recollecting in tranquillit> 
the current of decisions givtni during tin* last war, swept awa> 
the notion that frustration ” depended upon th(* intention 
of the parties, or their opinions, or even knowledge. Frustration 
... is really a device by which the rules as to absolute contracts 
are reconciled with a special exception which justice demands : 
Hirji Mulji v. Cheong Yue Steamship Co, fl926] A.C. 497, 510. 
And recently, Lord Wright . . . spoke of the supplementing 
power ’’ of the court. The court in the absence of express 
intention of the parties determines what is just . . . The judge 
finds in himself the criterion of what is reasonable. The court 
is in this sense making a contract for the parties though it is 
almost blasphemy to say so : Legal Essays and Addresses 
(1939), 268. 269, To found the theory of frustration aright 
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is fundamental ; it is no mere question of nomenclature . . . 
Upon the correet approach, the correctness of an argument or 
a decision may depend . . . 

An exposition of the judicial bases of frustration — ^beginning 
with Taylot v. Caldwell (1863), 3 B. & S. 826 — ^is essential iii 
ord «5 to understaud the decisions arising out of the last war. 
Those cases which llie <'Ourt determined, and those cases 
in which the court declined to determine, that, upon the 
frustration of the comnieicial adventure, the contract was 
dissolved, are considered in separate chapters in order to prevent 
confusion ; each group is presented in chronological order so 
that the doctrine may be observed progressing from its two-fold 
origin in the implied condition (pro]H‘rly so-call<*d), and in the 
fnistration of the adAonture of a chart <Tparty, towards a general 
principle applicable t<* all contracts. . . . 


2 nAin’Oi’iM lH’n.i)iN(.N. 
Templr, 1 
24/A Jvhf. ItMO. 


(iMOKOF, J. WeBBKK 
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I. WAR 

1. Sovereign Deri a rex 

'* By tho law and constitution of this country, the sovereifpi 
alone Ills the power of declaring; war and peace,” said 

Sir VVilliani Scott.’ 

War may exist without a declaration of war, nor i.s the 
severance of diplomatic relations e.ssential. 

Speakiiift of a unilateral declaration of war by Sweden in 
1812 — adopting “ the continental syshuii ” imposed by Napoleon, 

^ The Hoop (1799)» 1 Janson v, Dnefontnn Con^oh- 

dated Gold Mines, Ltd, |1902] A.O. 4S4, 500, per Lord Davey, adopting a passage 
from the judgment of Romer, L.J., in IMcfontem Consoltd^ied Gold Mines, Lid, v. 
Janson [1901] 2 KM, 419, 439, 440. 

h"or Decisions nj English CovrU upon th Orcum nee of a Siaic of fl ar, see McN^air, 
in 'J^ranharlicns of the Groh\jis Soeietu, vol, Xf (192^’), 40 49. 
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she had excluded British ships from her ports, and British forces 
seized the Island of Hanoe — Sir William Scott declared : — 

“ . . . war may exist without a declaration on either side . . . 
A declaration of war by one country only is not, as has been 
represented, a mere challenge, to be accepted or refused at 
pleasure by the other. It proves the existence of actual 
hostilities on one side at least, and puts the other party also 
in a state of war.”^ 

2. Statement of Foreign Office Binding 
The courts will take judicial notice® of the existence of a state 
of war between His Majesty and another country.® If the 
court is in doubt whether His Majesty is at war with a particular 
country, the proper course is to consult the Foreign Office ; 
its decision is conclusive.* “ One State cannot apeak with two 
voices on such a matter, the judiciary saying one tiling, the 
executive another.”® 

Lord Atkin was dealing with the recognition of the Nationalist 
Government of Spain ; the reasoning applies to tiie existence 
of a state of war. Bucknill, J., had directed a letter to be 


• The Eliza Ann (1813), 3 Dod. 244, 2^7. Set* also J(tnson\ Cusp, ib., 493, 
per Lord Halsburv, L.C. And A,JJ.L„ vol. 33 (1039), Note^ 538 541; McNair, 
l-ll. 

•Compare It, v. /> Berenger (1814), 3 Maule &; Selwyn 67, 69, per Lord 
Ellenborough, C.<L • “ Th<‘re woie so many statutes that spoke of a wai ^^ith 
France, that it was iraposbihle for the judges not to take judicial notice of it," 
In re a Petition of Right |1915J 3 K.B, 649, 658, per Lord (^nzens-llardy, M.ll. : 
“The court take judicial notice that this country is in a vstnte of war, that 
its coasts have been attai’ked by Zepfielins and oth(®r aircraft and, further, that 
certain places on the Rost To^ist have been subjected to attack by the cneniv’s 
fleet,” 8ec also per Lord Wright in Livernidge v. An'lerson (1942] A.C. 206, 265 : 
“ Even a judge may be allowed to take notice of the import of words like Fifth 
Columnists and Quislings, and the like.” But “ the date of a particular event 
in a modern war, such as an engagement or a withdrai\al,” cannot be stated 
without proof, per \hscount Cave, K.C., in Common tvfaffk Shipping Rpprt Hentativp 
V. P. db ik Brandi Strnce ( 1923] A.C. 191, 197. 

Thus also, Lord Sumner (at 211). See his observation on “ judicial notice,” 
generally ; — 

. to require that a judge should affect a cloistered aloofness from facts that 
every other man in court is fully aware of, and should insist on having proof of 
what, as a man of the world, he knows already bettor than any witness can tell him. 
is a rule that may easily become pedantic and futile. Least of all would it be 
possible to require this detached and blindfold attitude towards events which the 
course of the late war has burnt into the memories of us all,” 

See Phipson, Evidpnee (1942), 8th ed., 18-19 ; Phillipsnn, 25 -26 ; 2 Pitt Cobbett, 
21-25, 23 : McNair. 1. 

• For the characteristics of war according to International Law, see Oppenheim, 
International Law (1935), 5th ed., ed, Lauterpacht, vol, IT, 171-181. 

• Kawasaki Kiaen KahushiJei of Kobe v. Bantham Steamship Company, Ltd,, 
(No, 2) [1939] 2 K.B. 544, 563, per Sir Wilfrid Greene, M.R. 

« The ArarUzazu Mendi [1939] A-C. 266, 264, 267, 268, 
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written to the foreign Secretary — “ not only the correct, bilt 
the only procedure.’’^ 

‘‘ The court,’’ Lord Wright declared, “ is . . . bound 
without any qualification by the statement of the Foreign 
Office, which is the organ of His Majesty’s Government for 
this purpose in a matter of thjs nature. Such a statement 
is a statement of fact, the contents of which are not open 
to be discussed by the court on grounds of law.’'® 

3. Strained ttelations ” not War 
The mere existence of “ stramed relations ” between govern- 
ments, does not connote ‘‘ a slate of war.”® ‘‘ We are treated 
very discourteously there,’* said Lord Ellenborough, of Prussia, 
“ but it IS not to be considered an enemy’s port. Komgsberg 
belongs to Prussia. We are placed m a strange anomalous 
situation witli regard to that country and others on the 
Continenl ; but it is not that of war. We have published no 
declaration of war against Pioissia ; we have not issued letters 
of marque and reprisals ; w^e have not done any act of hostility. 
Therefore, though the relations of amity are not very strong 
betw'e<m us, yet we are not at war w^ith Prussia.”* 

On 2nd October, 1899, war between His Majesty and the 
South African Hepublie was imminent. The Eepublican 
Government, in contemplation of, and for the purpose of, war 
seized gold during its transit from Johannesburg to the United 

^ See Mann. Judiciary and Ezecutive in Foreign Affair (1944). 29 Grotins 143. 

® Sec Hagcdorn \ fidl {JS13), 1 Maule & Selwyn 450* ‘ It belongs to every 
State to pronounce upon the* contmuanfc eithei of amit\. hostility or neutrality 
aH between itselt and anv othei State,’' p<r Lord Kllenboiough, C.»T. 

And see Onaranty Ttust Co. v Cnited Staff't (193S), 304 US, 12(5. 137. 

See linnk of KOiDpia \ \atwnal Hank of Egypt and Liguon [1937] Ch, 513, 
515, 519, where a eertihcHte from the Foreign Ofhce was put in <ttating that 
m Ileeember, 1936, the Biitish Go\(inment ucogrused the Italian Government 
as the de fcu'io government of the area of *Vbys&inia then under Italian 
control. Clauson, J , held that the previous acts of the Italian Government, 
in May, 1936, could not be impugned. In May. 1936, the Italian Govern- 
ment puipoiii'd to annex Abyb^inia Tlie British Government did not recognise 
the eonquest dt )vr( until Novembei. 1938, McNair cnticises this decision: 
belligerent occupation is piovisional and recognition relates back not to the 
beginning of such occupation, but to the date when it ceased and merged into 
df facto sovereignty (McNaii, 310 343). 

Upon the recognition of the iiisutgent Ooveinment of General Franco as the 
de facto govornnient of the area in which Bilbao is situate, see Banco de Bilbao v. 
idancha [1938| 2 K.B. 176, 195, 190, ptr (Mauson, U.J. Upon the retroswctivo 
eOeci of the de )ur( recognition of the King of Italy as the Emperor of Ethiopia, 
sec IJaile Selnsfne v Cahh li W Lid. (A^o. 2) |1939) (1i. 182, 197, per 

Sir 'Wilfrid (irr<*f no, M .Tl. I ^pon the retrospectiv c efTeci of recognition of the Soviet 
Govemraont as the de facto government of Russia, see A. M. Lather v. Jamea 
Sagor Uo. [1921 1 3 Iv.H 532, 556, 557, per Scr utton, L.J. (see McNair. 332, 360). 

® Jan^n'a Case |l902j A.C 484, 500, per Lord Davejs affiiming the decision of 
Mathew, J. 1 19001 2 (^B. 339, and of the Court of Appeal » 1901 1 2 K.B. 419. 

* MvdUf V. Thompson (18in, 2 Camp. 609, 610. 

lA 
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Kingdom. In August, 1899, the gold had been insured by 
British underwriters against capture during transit. The 
insurance, it was held, was valid : in an action upon the policy, 
the underwriters were liable. “ The seizure of the gold was not, 
in itself, an act of hostility against this country.”^ 

Lord Macnaghten, in a famous passage, declared : — 

“ The law recognises a state of peace and a state of war, 

but ... it knows nothing of an indeterminate state which is 

neither the one thing nor the other — neither peace nor war.’’*^ 

IL HIS MAJESTY’S ENEMIES 

1. Germany 

On 3rd KSeptember, 1939, at 11 a.m., a state of ^\ar was 
declared to exist between His Majesty and (Terman>. 

The German Government had been asked to give satisfactory 
assurances that all aggressive action against Poland had been 
suspended and that they would promi)tly withdraw tlieir forc'cs 
from Polish territory, failing winch His Majesty’s GovcTument 
in the United Kingdom would, without hesitation, fulfil their 
obligations to Poland to come to lier assistance.^ No su(‘h 
assurance within the period stated was re(‘eived ; tlie German 
Charge d’Aflaires in London was accordingly notified that a 
state of w^ar existed between the two countries.^ 

2. Italy : Enemy, then co-Belligerent 

On 11th June, 1910, the King of Italy considered himself in a 
state of war with the United Kingdom and, in consequence of 
this act, a state of war tliercuijKm existecl between the two 
countries.® 

On 3rd September, 1943, a military armistice was sign(‘d by 
the representative ot General Eiscmhower (Commander-in-Chief 
of the United Nations) and a representative of Marshal Hadoglio 
(of the Italian Government), whereby all hostile activity by 
Italian armed for(‘es ceased.® The armistice (*ame into effect 

^ Jamon's Cast [J002) A.C., at 500, jxr Lord l)ave 3 \ 

- /6., 497. 

® For The Agreerntnt of Mutual As<iustanct hetwren the Government of the Unifid 
Kingdom and the Government of Poland, signed on 25th August, J939, see 
vol. 35 (1941), Supj)., 173-175’, The Annual HegisUr, vol. ISI foi 1939, 403, 404. 

^London GazetU, 3rd Soptembci, 1939. AuUraha and New Ztaland 
announced the declaration of war on the same day. On 6th S<q)tember, 1939, 
the Goveriioi -General of the Union of South Afnca issued a proclamation that th(‘ 
Union was at war with the German Reieh (The Tiinen, 8th September, 1939). 
On 10th 8ej)tember, the Governor-General of the Dominion of Canada issued a 
proclamation declaring that, as from that daj, a state of war existed (Canadian 
Gazette^ 10th September, 1939). Eire i-emained neutral. (Trotter, 5-6.) 

• Txindon GazetlCt 11th June, 1940. 

^The Times, 13th September, 1943. See also A,JJ,L„ vc»l. 38 (1944), 127. 
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on 8th September, 1943. On 13ih October, 1943, Italy declared 
war on Oemiany and was accepted as a (jo-belligerent by Great 
Britain, Russia and the United States.^ 

3. Japan 

On 8th December, 1941, the f^riine Minister addressed a Kote 
to the Japanese Charg<? d’Affaires in London, stating that in 
view of “ wanton acts of unprovoked aggression committed in 
flagrant violation of intiTnational law, and particularly of 
Article 1 of the Third Hague (Convention, rdative to the 
opening of hostilities, to which both Japan and the United 
Kingdom are parties,” the British Ambassador at Tokyo had 
been instructed to inform the Japanese Government that a 
state of war existed between the two (‘ountries.^ 

4. Finland 

F'rom and including 7th December, 1941, a state of war 
existed between the United Kingdom and Finland. On 
191h September, 1944, an armistica* w^as signed (Cnid. 6686). 

His Majesty’s Government had informed the Finnish Govern- 
ment that unless by olh December, 1941, the F'innish Government 
eeased “ aggressive military operations” on the territory of 
Russia, the ally of Great Britain, and withdrew from all aetive 
participation in hostilities, His Majesty's Government would 
have no ehoiee but to declan^ the existence of a state of war 
betwe(ui the two countries.^ On 1st March, 1946, Finland 
(l(‘clared war on Germany, 


' For tho torm, h(*(‘ McNair, .‘59. 

Londou (Jnzftif, 11th JM*eml)(‘i, 1911. On 7th 1 her, 1941. Japanese 
forces, without wa-j-ning, either l>v ilcflar.ition of war or by ultimatum with a 
coiuUtional (Icclfiration of war, had attempted a landiufrni Malava.and had bombed 
Singapore and Hong Kong, On Sth December, 1941, the IVesident of the United 
States sent a message to Oongicss declaring that while the United States was in 
conversation witli the Japanese Ooxeriirnent concerning the maintenance of peace 
HI the I'acifie, Japanese forces, on 7th December, 1941, had attacked the Hawaian 
Islands and the Philippine Islands, and had torpedoed American ships. He asked 
Congress to declare that since 7th December, 1941, a state of war existed between 
the Unit<»d States and the Jajmncse Empire. J’he Serial i* and the House of 
Hopresentatives, accordingly, in (‘oiigre«s asscmibled, passed a Joint Resolution 
that a state of war existed. For 77rr J/rs-sugr and The see A,J,LL,^ 

vol. J5b (1042), 77-89, The Annual Ilfgister^ vol. 1S3, for 1941, 391, ,392. For the 
Documents upon tlie ndations of the United vStatr^s and Japan, see 
Sapp., 24, 24 5(h 9.)-ir»0. 

On 1 Ith December, 1941, the (Jovernments of (Jormany and of Italy declared war 
against the United States, 'fhe President, thereupon, sent a message to Congress 
requesting (Jongress to recognise a state of war b<‘twecn the Uniti^ States and 
Oermany, and between the Unitc‘d States and Italy. Separate resolutions, 
accordingly, wxTe passed (J. vol. 3(5 (1942), Supp^, 1 and 3; The Annual 
Begi>iter, Iw, cit., 393). 

* Lemdan Gnzetie, Sth December, 1941. Roumania, Bulgaria and Hungary 
having declari'd war against the United States, on 17th July, 1942, a state of war 
was declared between Unit>ed States and Roumania, Bulgaria and Hungary 
[AJJX., vol. 36 (1942), Supp., 197^198). 
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5. Hungary 

From and including the same date, and after a similar 
ultimatum, to which no reply was given, a state of war existed 
between the United Kingdom and Hungary.' 

(). lioumania 

The facts are the same as those relating to Hungary.' On 
12th September, 1911, an armistice was signed and Boumania 
became co-belligerent (Cmd. 6685). 

On 24th August, 1944, the .state of war between Boumania and 
the Soviet Union, Great Britain and the United States, ceased. 

7. Bulgaria 

Prom and including 13th December, 1941, a state of war 
existed between the United Kingdom and Bulgaria. 

His Majesty’s Government in the United Kingdom were 
informed that a declaration of war on Great Britain by Bulgaria 
had been announced that day in the Bulgarian Parliament. 
His Majesty’s Government accordingly notified that as frmn 
that date a state of w'ar existed between the two countries.® 

8. Thailand 

Prom and including 25th January, 1942, a state of war 
existed between the United Kingdom and Thailand (Siam). 

His Majesty’s Government in the United Kingdom were 
informed that on that date a declaration of war had been made 
on Great Britain by the Thai Government. A state of war 
accordingly existed between the two countries.® 

III. THE UNITED NATIONS 

1. “ The Atlantic Charter ” ; Signatories 

“ The United Nation.^ ’’ are at war with Germany or Japan, 
or both, and until 12th October, 1943,* were at w'ar with Italy. 

On Ist January, 1942, a joint declaration by the Dnited 
Nations was made at Wasliington. Each signatory government 
having subscribed to “a common program of purposes and 
principles ” embodied in the joint declaration dated 14th August, 
1941, made at sea by the President of the United States and 
the Prime Minister of the United Kingdom, and known as 
“ the Atlantic Charter ”® — pledged itself to employ its full 

' See note 3, at p. 5, ante On 20th <Tanuary, 1945, an armistice was signed. 

^London Gazette^ 26th December, 1941. Armistice, 28th October, 1944, 
Cmd. 6587. 

* 76., 6th February, 1942. 

* AJ.LL., vol. 38 (1944), 129. 

*Text, A.JJ.L., Supp., \ol. 35 (1941), 191, 192; Cmd. 6388 (1942). 

The Charter lay R down f Iff hi primi pie ^ 1. No aggrandisement. 2. No territorial 

chan|;es not accoidmg with the fully expressed Mash of the peoples concerned. 
3. Right of all peoples to clioose their form of government. 4. All States to have 
equal access to trade and raw materials of the world, 5. Economic collaboration 
between all nations for srx’ial security. 6. The establishment of a peace affording 
safety to all nations, and to all men freedom from fear and want. 7. Freedom 
to traverse the high seas. 8. Disarmament of aggressors an essential preliminary. 
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resources Sigainst those members of the Tripartite Pact^ with which 
it was at war, to co-operate with the other signatory governments, 
and not to make a separate armistiee or peace with the enemies. 

This declaration may be adhered to by other nations rendering 
material assistance and contributions in the war.* 

Twenty-six governments signed the declaration. These are 
their countnes : — 

The United States of America* ; the United Kingdom ; 
the Union of Socialist Soviet Republics* , China ; Australia ; 

t On 22nd May, 1939, a Pact of Friendship and Allwnce had been signed between 
Germany and Italy , in the event of a war vaced by them ]omtly, they would not, 
without full agreement, conclude an aimistice or peace (Text, A J I L,, vol. 35 
(1941), Supp,, 32-34) 

On 27th September, 1940, the Tri Power Accord was signed by Germany. Italy 
and Japan ; the three countries undertook to assist one another when one of the 
three Powers was attacked bv a Powtr not then at var or in the r'^hmese Japanese 
oonflKt (Te\t, A J J L . ib , M, 35) . Cmd 638S (1942) 

* Iran on 29th »Ianuaiy, 1942, dtclaied agreement with tne principles ot the 
Atlantic (liartei and a Treaty of Alliance was signed at Tthetan between His 
Ma)cstv, the Union of Socialist Soviet Republics ind His Imperial Majesty the 
Shahmshah of Iran (Text, A J I L ^ vol 36 (1942), Supp , 176, 176 , Annual 
RfiQtsier, vol 184 for 1942, 396-397) 

On 9th September, 1943, Iran declared war Turkey declared war on 
23rd February, 1946, and Egypt on 24th Februaiy 

* See The Mutual Aid Aqnemeni^ signed at Washington on 23rd February, 1942, 
between the Governments of the United States of America and of the Umted 
Kingdom (ToNt A ! ! L, aoI 3b (1942), Supp, 170 173) 

^ On 1 2th July, 1941, an agreement T»as signed m Moscow, providing for joint 
action bv His Majesty’s Government in the Umted Kingdom and the Government 
ot the Union of SotmJist So\Ht Rtpublus lu the war against (icrmaiiy By the 
Piotooo], the agreement came into force on signature and vas not subject to 
ratification (Text, Great Britain, Ireaty Senes, No. 16 (1941), Cmd 6304; 
A / / /v , ^ol. 30 (1942), Supp , 68, 59 , The Annual Register for 1941, 388, 382). 

On 26th May, 1942, a Treaty of AUiajice was signed (ratifications of which were 
exchanged at Moscovi , 4th July, 1942, when the Treat> came into force) between 
the Union of Socialist SovKt Hf publu> and the I nited Kingdom, confirming and 
replacing the Agreement for loiiit action m the war against Germany of 12th July, 

1941, and replacing it by a formal Ireaty The High Contracting Parties agreed 
“ not to negotiate or conclude*, except by mutual consent, any armistice or peace 
treaty i*ith Germany or an\ other State associated with her m acts of aggression 
xn Europe ” (art IT) Should one of the Parties during the post-war period 
be( ome involved in hostilities with Germany or an associated State m consequence 
of an attack bv that State against that Part>, the other Party will at once give all 
possible assistance In default of the adoption of proposals among hke-mmded 
States for common action to preserve peace, the article remains in force for twenty 
years (art IV) The Parties will work together after the re-estabhshment of peace 
** for the organisation of secunty and economic prosperity m Europe, . . . m 
accordance with the two principles of not seeking temtonal aggrandwement for 
themselves and of non interference m the mtornal affaus of other States ” (art. V), 
Each Party wdl not conclude any alliance or take part in any coalition against 
the other Party (art. VII). Articles III-VIII remain m force for twenty years. 

Text, AJJ,L,, vol. 36 (1942), Supp. 216-218; The Annual Register for 

1942, 399-402. 

And see declarationa of Groat Britain, the Soviet Union and United States, ma4e 
at Moscow, 1st November, 1943, and at Teheran, 1st December, 1943 (Text, 
AJ,t,L., vol 38 (1944), Sapp., 3-10). 
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Belgium ; Canada ; Costa Bica ; Cuba ; Czechoslovakia ; 

Dominican Republic ; El Salvador ; Greece ; Guatemala ; 

Haiti ; Honduras ; India ; Luxembourg ; The Ketherlands ; 

New Zealand ; Nicaragua ; Norway ; Panama ; Poland : 

South Africa ; Yugoslavia.^ 

Mexico, The Philippines, Ethiopia, Iraq, Brazil, Bolivia, 
Liberia, Persia and France have subsequently signed. 

The Crimea Conference laid the foundations of peace.^ 

2. Governments in Exile 

Czechoslovakia, Poland, Norway, Belgium, The Netherlands, 
Luxembourg, Gree(*e, and Yugoslavia, wliile held by the (meiuy, 
were, in law, ‘‘ enemy territory.’^® Their (lovernments in Exih', 
established in the United Kingdom, liad been recognised by 
His Majesty’s Government as the only sovereign representatives 
of their countries.^ ‘‘ The recognition of the governments in 
London after the invasion of their countries in Europe is clearly 
in accord with the old and well-established principle of inter- 
national law that belligerent occupation does not all*('ct the 
sovereignty of the occupied Stat(‘. The occupying power is not 
successor to the law’ful sovereign in the occujned territory, but 
is a government based on force exercised as a war measure.” "' 
These governments e\(^rcised legislathe poA\ers ov(*r their 
subjects especially for tin* purpose of preventing their ass(*ts 
from being seized by the enemy and their decn»es were publisln^d 
in the official Gazettes in London.® 

. occupation does not displace* or transfer sovereignty. 
The occupant is entitled to exercise military authority over the 
territory occupied, but he <loes not acquire sovereignty iinhsss 
and until it is ceded to him by a treaty of peace (which is the 
common method) or is simply abandoned in his favour without 
cession, or is acquired by him by virtue of subjugation, that is, 
extermination of the local sovereign and annexation of Ids 
territory . . 

The official Jicts of a dispossessed government ar(‘ recognised 
by the English courts ‘‘ provided that its (*onstitutional law 
contains no insuperable obstacle to the validity of such legislation 
or other sovereign acts, and provided tliat His Majesty continues 

1 Text, AJ.I.L,, vol. 36 (1942), Supp. lOJ, 192; (1942), Cmd. 6388. 

* Report, 11th February, 1945, ('‘md. 6598, 

* The Hovjracht Gab{ 1 19431 A.(\ 203, infra. Tiading with the Enemy Act, 15. 

* Oppenheimer, Oarer nrnentu and Avihoniles in Exile, AJ.I.L.^ vol. 36 (1042), 
668, 696 ; Domke, 351, 352, and Chap. 21, 345-381, Administration of Naiiemal 
Assets Abroad btf Oovernm^nfs tn Kxih. See aKo MoNair, 35.5-383. 

* Oppenheimer, op, cif.^ 571. 

« Oppenheimer, op. city 584-6, for list, and details cited. 

’McNair 320. 
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to recognise it as the de j are jiovernmont and recoj^nises no other 
government as the de facto soverei^n.^^^ 

Bel^ura and Holland have authorised the transfer abroad of 
the domicil and mana^^einent of companies carrying on business 
in occupied territory. “ The title to assets situate abroad of 
nationals in occupied territory is vested in the exiled govern* 
ment ; the courts of England and the New York State have 
upheld such legislation as not confi ".catory, but conservatory, 
since compensation would be fixed.® Thus the Norwegian 
Government requisitioned Norw^egian sliips situate outside 
Norway. After agreement between the Allied Governments 
and His Majesty’s Government, the Minister of Labour and 
National Service issued <*ertain International Labour Force 
Orders providing for the r(*gistration of their nationals within 
Great Britain when the Orders came into effect.^ 

PJach allied government maintains its oLcn armed forces and 
lias issued dccix^^s conscripting its nationals residing outside 
o(i(‘upied territory.*'^ Their legal status is regulated by the 
Allied Por(‘(*s Act, 1940, and Allied Pow'^ers (War Service) Act, 
1942, and the appropriate treaty concluded between the Allied 
Governments and His Majesty’s Government. In matters of 
discipline* and internal administration (except for offences 
against the law of the United Kingdom) their Service courts 
have exclusive jurisdiction.^ 

^ //>., 357. See also #//,, 303. eitmiij f)if‘ev. (Umjiici ( J Jmivs rah ed., 20, and fieale, 
(Conflict of Lawh. i. .308. 3J4, ss. 63.1. 

® Oppt'nheiraer, op. rit., 5H5 ; Doinke. 346, 347. 

Upon protective o\propnator> decrees ol governinents in exil(% see (1941), 
41 Columbia Law Review, 1072-1 086. 

® Lorentzen v. lA/dden d' Co., Lid. [ 19421 2 K.B. 202 ; Lorentzen v. While Shipping 
t'o.. Ltd. (1942), 71 LI, L. Kep. 161 : Note, Keith, Journ. Comp. Legist , vol. 
XXXIV (1942), 131 ; Uomke, 359, 361 ; The Anderson Case (1941), 28 N.Y.S . 
(2d) 547. per Shieniag, J. ; affd. App. Du. 31 N.Y.S. (2d) 194, per Lehman, Ch, J. 

* Under Defence Regulation 58 v; S.R. & O., 1041. Nos. 719 (Belgium), 720 
(Netherlands), 721 (Norway), 722 (Poland). 723 (( Vechoslovakia), 724 (Fw 
French). See Oppcmheimer, op. at., 5SS : The enrolment of aliens for 

non-combatant service is a usage recognihod in international law.” 

^ Opponheiuoer, op. cit., 589-692. 

^ Op. cit., 592; ss. I (1), 2 (1). See King, Junsdiction over Friendly Armed 
Forces^ A.JJ.L., vol. 36 (1942), 539-567, w’ho cites, inter alia, the judgment of 
Marshall, C.I., in The Exehfingi { 1812), 7 Cranoh 116, 139 : ” A third case in which 
a sovereign is understood to cede a portion of hi.s territorial jurisdiction is, where 
he allows the troops of a toreign prince to pass through his dominions.” The 
opinion — “ a judgment which has illumined the jurisprudence of the world ” — 
was cited and approved by Lord Atkm in Chnng Chi (^hfung v. The K%ng [1939] 
A.O, 160, 168. See Oppenheimer, InUrnaiional Law (1928), 4th ed., T, ss. 445, 
446^ 446 i. King suggests that the draftsman of ihe Act overlooked or dis- 
regai*ded that opinion, 'fhe courts martial of the United States have exclusive 
jurisdietion over their soldiers and sailors unless, in a particular case, upon the 
representations of the United States Government, a Secretary of State by order 
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On 3rd Novembpr, 1941, flu* Netherlands Maritime High 
Court was inaugurated in the Guildhall under the Allied Powers 
(Maritime Courts) Act, 1941, which provides that the Allied and 
Associated Powers, as directed by Ilis Majesty by Order in 
Council, may maintain in the United Kingdom “ courts of justice 
to be called Maritime Courts,” having such criminal jurisdiction 
as is conferred on them by the Act. Th(* Act recognises that 
“ the law of any power ” includes such law in force by virtue of 
any “ legislative instrument whatever" e.g., a decree, as opposed 
to a statute and whether made before or after a government was 
established in the United Kingdom. The Act is for the duration 
of the emergency. “ It is wholly exceptional to couc-ede to a 
foreign court the right to try its own subjects within the King’s 
peace,” said the Lord Chancellor. And its President declared : 
“ It represents an entirely new departure in international law.” 
Dutch magistrates 'will according to Dutch law and Dutch 
procedure adjudicate on British soil on three groups of offences. 
“ No sovereign State has ever before allowed the civil magistracy 
of any other country to exercise their functions on its territory, 
except as a result of a special treaty . . . and, with a few 
exceptions, in consular jurisdiction.”^ 

(a) Czechoslovakia 

On 21st July, 1 940, the Foreign Secretary wrote to Dr. Benes, 
the President of the Czechoslovak Eepublic, that His Majesty’s 
Government in the United Kingdom recognised the provisional 
Czechoslovak Government constituted in this country. On 


directs that this provision shall not apply : United States of Amorica ( Visitinj; Forces) 
Act, 1942, s. 1 (1), giving effect to an agreement iccorded in Notes exchanged 
between the two Governments. The Supreme Court of the Ignited States took the 
view that their visiting soldiers and sailors are equally exempt from nvil 
jurisdiction : Colemav v. Tcnripascp (1878), 97 U.S. W9, olh, per Field, J. ; I)mv 
V. Johnson (1879), 100 U.S. 1,58, 165, per Field, J. Apparently, no civil suit was 
brought against a member of the Amencan Expeditionary Force in an English 
or French court during the first World War : op, cif,„ 561. Subject to 

certain limitations, he thinks that civil suits against members of visiting forces 
ought to be aUowed (i6., 664). Bntish military personnel in the United States 
are probably exempt from the jurisdiction of the Ignited States courts {ih., 606). 

also Norman Bentwich. The U.S, A. V inciting Forces Act^ 1942 (1942), 6 Mod, 
L, Rev., 68-72 ; Poweli- Hartmann, The Allied Power h ( War Service) Art, ib., 72-76 ; 
Schwelb, The Status of th( IJnitfd States Force in Englhh Imw, A,J.I,L., vol. 38, 
(1944), 60-73. 

^Sections 1 (1), 2 (1). P"or procedure, see s. 5; and upon attendance of 
witnesses, s. 6 ; for detention, a. 7. “ Law of any power *’ is defined in s. 17 (4). 
See The Allied Maritime Covrts, Speeches by Viscount Simon, L.C., and T)r. J. M. 
de Moor, President of the Netherlands Maritime High Court (1942), 68 L.Q.R. 
41--52, 42, 44; Viscount Simon, L.O., Foreign Maritime Courts^ Joum, Comp, 
Legid, (1942), vol. XXIV, 1-6. See also AJJ.L,, ib,, 693, 694, And see Allied 
Powers Maritime Courts Regulations, S.R, & 0., 1941, Nos. 872 and 873/L.14. 
Marline Courts have been established by Belj^um, Greece, The Netherlands, 
Poland and Yugoslavia (ib,, 694). For an account of procedure, see Jessup, 
Norwegian Maritime Courts in England^ vol. 36 (1942), 653-667, 
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18th J uly, 1941 , full recognition was accorded. The effect of this 
recognition is that they are the only lawful Government of their 
country “ exclusively competent to exercise all those functions — 
legislative, administrative, and other — that appertain to them 
by virtue of their constitutional position in England.”^ 
Legislative power for the duration of the emergency is exercised 
in the form of decrees by the “ President in CounciL” 

(6) Poland 

“ The present President of the Eepublic and the Polish 
Government are legal successors of the previous President and 
Government and, although acting on foreign soil, have all the 
powers given to them by the Polish Constitution.”* For the 
duration of the war, the Polish National Council was set up as 
advisory body of the President and the Government. Legislation 
18 by Presidential decree. The Crimea Conference agreed that 
a Provisional Government of National Unity should be 
constituted in Poland, which would then be recognised by the 
three major Powers. 

(c) Norway 

The Norwegian Cabinet in the United Kingdom, appointed 
in Norway in 1935, had been empowered by the Storting before 
the invasion of Norw’ay to enact all requisite legislation during 
the war. On 7th June, 1940, the Government left Norway 
and established itself in the United Kingdom.® On 7th 
November, 1941, the Norwegian Maritinx' Iligh Courts were 
set up in vanous towns ; an Appeal Court sits in London.® 

The status of the Boyal Norwegian Government in the 
United Kingdom and the extra-territorial effect of its decrees 
were carefully considered by Atkinson, J., in LorerUzen v. 
Lydden Ltd.® 

^ S(hw(*lb, LfQiftlafion ni Knh Czfchaslovakia (1942), vol, XXIV, Joum* 
Comp. Leqtsl., J20 124, 121, 123, Oppunheimcr, op c?^ , 570, 571; Ta'horshy^ 
The Czichoslovalc Judinal Council (1943), 6 M(xl. h Rov., 143-148; 
vol. 37 (1943), Supp., 2, 3. 

* Lachs, Polish Legislation tn Exile (1942), vol. XXIV, Joum. Comp, Legist,, 
57-60, 67 ; Oppenheimer, op, ctt„ 569. 570. But see Cmd. 6698 (1945). 

® Legislation in Exile * Norway (1942), vol. XXIV, Joum, Comp. LegM,, 
126-130. 

* S.R. & O., 1941, No. 800. See speech ol Viscount Simon, L.C. (1942), 68 L.Q.K, 
50-52; A.JJ,L„ \ol 36 (1942), 653-657. 

* 1 1942] 2 K.B. 202. Among authontieb cited in the judgment are McNair 

(1941), 57 L.Q.R. 47 ; Dicey, Conflict Law^, 5th ed., r. 164 ; The (No. 3) 

1 1927] P. 122, 141, per HiU. J., upon effect of a Russian decree on a ship in Odessa, 
not then m the State ot Russia, vesting in the State all ships belonging to individuals 
or companies; The Qouhassow Vase [1923] 2 K.B. 682, 693, per Atkin, L.J. ; 
The Sedginck (W [19261 1 K.B. I, 15, per Sargant, L.J.; [1927] A.C. 95. 
Upon the true construction of the nationalisation decrees ot the U.S.S.R., it was 
held that they did not operate outside the temtory of the Republic — ^not that 
they oould not so operate; The Jupiter {No, 3) [1927] P. 250, 263, per 
Bankes, L.J, ; 266, per Lawrence, L.J., as explained at [1942] 2 K.B. 209. Of 
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L, the curator appointed by that Government, sued on behalf 
of the owners of the steamship Tempo tradinj^ at Oslo, a 
company carrying on business in London. The action was for 
damages for breach of a contract of (‘barter. His title was 
based upon an Order in Council of his Government made in 
May, 1940, at Trondjhem requisitioning Norwegian ships situate 
outside Norway owned by persons resitient or trading in Norway 
and authorising the Minister of Shipping, as curator,’^ to 
collect and sue for claims belonging to ” shipowners The 
defendants put his title in issue, alleging that the Norwegian 
Government could not by legislative or exe(*utive act transfer 
property in this country. The issue of title was lieard as a 
preliminary point of law. Compensation for what was takeO 
over would be fixed ])y Norwegian law. Expert evidence was 
given and accepted by the jiKlge that, the orch^r was properly 
made and was binding upon Norwegian subjects. 

Foreign legislation, it was argued, can hav<‘ no extra- 
territorial effect. The situn of a debt is geiuTally the country 
where the debtor is to be found and sued. The learned judg(^ 
read a letter from the Foreign Offu'c stating that the Norwegian 
Government is recognised as the de jvre (jovernm(‘nt of the 
entire Kingdom of Norway and that IJis Majesty’s Government 
ill the United Kingdom hav(‘ never riTognised any otluT 
Governnu'nt as either the de jvre or the d( facto Gov(»rnment of 
Norway. Having cited the English authorities upon the effect 
of Soviet legislation, Atkinson, J., quoted extensively with 
approval from The Anderson Case^^ a d(‘cision of Shientag, J., 
in the New York Supreme Court (subs(‘quently affirmed by th(‘ 
New York Court of Appeals). That case con(*(‘rn(‘d the eff'etd 

JScrutton. L.J.’b judgmenl in Pat*^y Olga Utm:: 1 1921)) 1 K.U. 718, 725, 

Atldneon, J., remarks : “ 1 decline to read into tliat ludgraent an atlirmative 
statement that in no ciicw instances will our courts give extra territorial effect to 
decrees of a foreign State”; fl942| 2 K.B. 210. Sankey, L.J.’s judgment (at 
728, 729) had leferred with appioval to this passage m (kl)fn v. (^entral Leather 
(Jo, (1918), 246 U.S. 297, 303 ; ” The principle that the eonduet of one* independtmt 
Government cannot be suecessfully qiu*stioned in the courts of another is as appli- 
cable to a case involving the title to propi‘rty brought within the custody of a 
court ... as claims for damages based upon acts done in a foicign country, for 
it rests at last upon the highest considerations of international comity and 
expediency.” Tins (‘asc was followed in A. M. Lather v. Jamr^ Sngor (’c. 
[1921] 3 K.B. 532. 546, 557-559. (3f Maugham, J.’s judgment in He JimMn 
Bank for Foreign Trcuh [1933] (‘h. 745, 763, 767, Atkinson, J., observes; “The 
k^med judge was dealing with Soviet confiscatory legislation, and wdth the (*lfeot 
of decrees which did not purport to have extra territorial etfeet. T eannot regard 
his decision as one governing the effect on a chose in action in this country of a 
decree which is not confiscatory and which in terms purports to deal with, and 
deal only with, extra territorial property ” : ( 1942J 2 K.B. 212. 

^ Anderson v. A". V, Trannandhc fhindelmaatschappij (1941), 28 N.Y.S. (2d), 547, 
For the judgment of Lehman, Ch. J., see A,J,J,L., vol. 36 (1942), 701-707. For a 
critique of this decision, see McNair 368-371. And see 371-372, on the 
Lanntzen Case. 
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of the decree of the Eoyal Netherlands Government vesting in 
the State, aceonnts and securities belonging to persons domiciled 
in Holland, and deposited in America. That judge, in his 
“ scholarly opinion/^ declared : — 

Legislation of a recognised foreign State, vesting title in 
the State to property of its nationals, is not contrary to the 
public policy of the United States or of the State of New York, 
The leading case in this field is United States v. 

English law, Atkinson, J., held, is the same. This was not a 
coufis(*atory decree’'; "‘England and Norway are engaged 
together in a d(*sperate war for their existence, and [that] public 
policy d<nnan<ls that eflVct should be given to this decree. To 
suggest that th<‘ English courts have no power to give effect to a 
de(T<‘e making ov(t to tlie Norwegian Government ships under 
construction in this country seems to me to be almost shocking.”^ 

(d) Holland, 

The Government of the Netherlands is alli(*d with His Majesty 
and established in the United Kingdom, where, with the assent 

* (1937), 30! r.vS. 3*24, 332. per Sutherland, J. The offe<‘i of the recognition 
of the So\ict (lovernment was t<» validate, from the date oi its evistence, all acts 
oi that Oo\eriuneut, nor could its decrees in the \\ay of taking over the propertj^ 
of its nationals be questioned. 

In Vvitfd Statf’^s f^nd, (1942), 92 Sup. (T. r>52, the Supreme (’oni*t followed 
and extended the Ihhnoni decision (Stone, (\J., and Roberts, J., dissenting). 
Report, vol. 3() (1942), 3(19 -33S: criticism, Borchnrd, if)., 275 282; 

dessup, //>., 2S2 29S. The United States sued, in ellcct, as assignee of the Russian 
(Government for claims by that go\ernment again'^t a Russinu msuranet company 
for moneys on deposit in New \ ork. The Suprenit‘ Court held that the right 
to the funds became \ested in the Soviet (Government as successor to the insurance 
company and th.it, under the Litvinov assignment, the right passed to the Ignited 
States, which was entitled to it a.s against the corporation and the foreign creditors. 

-[I942j 2 K.B. 215, 210. An appeal uas dismissed hy consent. In Banco 
de Vizcaya v. Dan Affonso <ie Borban Y Austria fl935) 1 K*B. 140, 140, per 
Lawrence, J., it was held that the decree contiscHtiiic the property of the ex-King 
of Spam was penal, eonfiseatory and unenforeea>>le. d'he Norwegian decree 
was rei'Ognised hv the Suoreme Uourt of Sweden in The Hiqmore (Vmc, 
vol. 37 (1943), 141 ; noted, Domke, 362. The Norwegian Government had taken 
over a tanker owned by a Norwegian i‘ompuny carrying on husiness in O.slo, and 
hful chartered it to the British (Jovemment. The court rc*je<’ted the claim of 
the original ov^ner for possession on tlie ground of the immunity of the British 
(lovernment, but also rtH*ogiiised the Norwegian decree. See MeNair, 381, and 
upon the pofiiiion rf ^ihipn generally, 377 382. 

Upon the invalidity of eonfiseatory decrees outside the country where they 
were made, see P. A. Mann, in (1942). .5 Mod. 1-. Rev., 262, 263, criticising this 
decision, and referring to Borchard, .4.././.I/., (U)37), vol. 31, 67.) -681, who, in 
turn, had criticised V,S, v. IMmonf (1937), 391 U.S. 324. It was there held that 
the effect of the recognition of the Soviet (Government was to validate, so far 
as this country is concerned, all acts of the Soviet (Goveniment here involved 
from the commencement of its existence " (at 331). And again : What another 
country has done in the way of taking over property of its nationals, and especially 
of its eoriiorations, is not a matter for judicial consideration here. Such nationals 
must look to their own government for any redress to which thev mav be entitled 
(at 332), ' ' • 
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and on the invitation of His Majesty’s Government in the 
United Kingdom, it exercises its functions. The Queen and her 
Government are recognised as “ exclusively competent to 
perform the legislative, administrative and other functions 
appertaining to the Sovereign and Government of the 
Netherlands.”^ By Order in Council, certain parts of the 
Visiting Forces (British Commonwealth) Act, 1933, have been 
applied, under the Allied Forces Act, 3940, to the Netherlands. 
Am executive decree was made by the Queen in August, 1940, 
and published in the Official Netherlands Gazette, concerning 
compulsory military service of Netherlands subjects residing in 
the United Kingdom. An Act of Parliament of tlie. United 
Kingdom proves itself, but “ the legislative act of a foreign 
Power” mnst be proved by evidence as a question of fact.® 
There is nothing in the constitution of the Neth(‘rlands to 
prevent its Government even without the Legislature', the court, 
held, from legislating upon the duties of its subjects, even while 
they are within the United Kingdom.® Although the English 
courts cannot question the validity of the acts of an independent 
sovereign government concerning property and xeersons within 
its jurisdiction, they will investigate the validity of a decree 
affecting the personal freedom of a national of that sovereign 
govenunent resident in this countrjs especially since that 
national cannot apply for redress in his own courts.^ 

In the Anderson Case, in New York, the validity of a decri'e 
of the Netherlands Government of 24th May, 3940, wiis upheld, 
vesting in the State 6f the Netherlands the title to property and 
funds outside of the realm in Euroi)e and belonging to persons 
domiciled in the Netherlands. A non-resident alien, the assignee 
of securities, sued the defendant corporation for damages for 
failure to deliver them up. The plaintiff had attached and 

‘ In re Amani [1943] 2 K.B. 2.W, 240, 250, per Vim omit Caldcoole, CJ. 

For legislation by tbe BHgian and Luxembourg ( Jo\eranieiita in exile, 

see Fayat, LegUlalion in ExiU * vol. XXV (1943), Jonrn, 

80-40 ; Cohn, Legislation in Exile ; Luxembourg ^ f6., 40-46. »See alHo Zeeman. 
Legislation in Exile : The Netherlands, vol. XXVI (1944), op. cit., 4-11. 

* [1941] 2 K.B.. at 253. See McNair, (1941 ), 58 L.Q.R. 33, 69. 

• See the interesting argument to the contrary, viz., that the decree was invalid 
and had no extra-territorial oft'ect (/6., at 244, 245, 248, 249). iSec J.JJ.L,, 
vol. 36 (1942), 581, 582, upon Crisis Li^gislaiion. 

The Butch decree conscribing Butch subjects was recognised in South Africa, 
as binding Butch subjects resident there : Uaak cf- Ollhers v. Minister oj ExUrnnl 
Ai^airs (1942), noted in (1942), 59 South African l-»aw Journal, 313, 314, 

^ In re Amand (No. 2) [1942] 1 K.B, 445, 454, per Cassels, tJ, See Luther v. 
James Sagor df Co. [1921] 1 K.B. 456, 474, per Roche, J. ; 3 K.B. 532, 548, per 
Warrington, L.J. 

See Powell-Hartmann (1942), 5 Mod. L. Rev., 256-261, maintaining that 
no inquiry should be made into the validity of the acts of a foreign government. 
And see McNair, 375-377, who regards the decision os limited to its peculiar 
facte and as no authority for the general proposition that an English court must 
examine the constitutional validity of a foreign decree. 
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levied on the defendants’ property and they moved to vacate 
the attachment on the ground that the property belonged to the 
State of the Netherlands. The Government of the United 
States recognises the Netherlands Government. “ As such the 
acts of the Eoyal Netherlands Government must be deemed to 
be the acts of the State of the Netherlands,” said Shientag, J.^ 
On appeal, Lehman, Ch. J., said that recognition of a foreign 
government is a “ determination of political questions.” “ The 
scope and the effect within tins State of a decree promulgated 
by the recognised government are judicial questions, just as the 
s<'opc and effect of the law of any long-established and recognised 
friendly foreign government, like England, would be judicial- 
questions.”® He continued : — 

“ By comity of nations, rights based upon the law of a 
foreign State to intangible property which has a situs in this 
State are recognised and enforced by the courts of this State, 
unless such enforcement would offend the public poUcy of 
this State. That rule is pari, of the law of this State, as it is, 
in general, the law of all countries which accept the reign 
of law.” 

The decree is not confiscatory : under the terms, the State 
become.s, in effect, a trustee of property wdiich might otherwise 
be seized by the enemy, for it provides restitution three months 
after the cessation of the “ cmergen(*y conditions,” i.e., the 
invasion. “ A decree design(‘d for sucli purposes and having 
such effect may hardly be said to offend a public policy of this 
State.”® 

IV. DURATION OF WAR : COMMERCIAL CONTRACTS 

“ Tt is impossible for any court to speculate as to the 
duration of the w'ar 

said Viscount Haldane in the Tamplin Case.* The requisition 
by the Admiralty in February, 1915, of the tank steamship 

’ (1941), 2S N.Y.iS. (2(1) ,">I7 : Domktv 3.59 ft siq. : cited by .Atkinson, J., in 
Lormtzen v. Lt/dden d' Co., Ltd. [1942] 2 K.H. 202, 212 21,5. 

* Judgment at A.J.I.L.. vol. 30 (1942), 701 -707 : at 703, 70«. 707. In Owaranlj/ 
Trugt Co. V. Cmtfd Stairs (1938). 304 P..''. 120. 137, .Stone. .1., said : “ Whether 
government is to be regarded here as representative of a foreign Sovereign State 
ia a political rathi'r than a judicial qui'stion, and is to be determined by the political 
department of thi* government.” 

‘This decision was distinguished in EsUftf of Emanuel Kahn (1042), 38 N.Y.S. 
(2d) 839, whi're a Dutch national died intestate in the Hague and his daughter, 
reaidont in New .Tersey since 1940, applied for administration. The Public 
Administrator applk'd against a New A'ork Hank for an order to deliver up securities 
end moneys on deposit owned by the deceased. The court said that in the adminis* 
tratiun of estates containing propertj' within the jurisdiction, the local law was 
superior to rights created under treaties or foreign edicts (Domke, 364, 385; 
see also 377). 

* F. A. Tamplin Steamship Co., Ltd, v. Anglo- Mexican Pefr<deum Produxis, UA, 
[1916] 2 A.C. 897, 411, infra. 
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the F, A. Tamplin^ under a time charter in force until 
December, 1917, was “ of a character so sweeping, lie thought, 
since it could be used for jiurposes ‘‘ altogether outside the 
contract and that for a time to which no limit <*ould be assigned,” 
that the entire basis of the (*on tract ” so far as concerned 
performance in February, 1915, or “ at any calculable period in 
the future” was swept away. Viscount Haldane dissented; 
his view, it is submitted, was right. 

Where, in a claim upon a (‘harterparty for failure to load at 
Hamburg and to carry out the charterparty, the defence w^as that 
war broke out betw<Hm P>an<‘c and Germany, that Hamburg 
was blockaded by the French fleet and that, England remaining 
neutral, the defendants, who wen* Biitish subjects, could not 
lawfully carry thither on a British ship, Lush, J., said : — 

‘‘If the impediment had been in its nature temporary, 
I should have thought the ]>lea bad ; but a state of war 
must be presumed to be likely to (‘ontinue so long, and so to 
disturb tin* comnuTce of merehants, as to dtdeat and destroy 
the object of a commercial adventure^ like this.'” 

This observation has bew quoterl witli apjiroval in s(‘veral 
recent cases in the Houses of Lords.*^ 

Lord Shaw ajiplied the prineiple^ to a seaman’s contraed 
of service for a two-years’ voyage interrupt enl, upon the^ deriara- 
tion of war in August, 1914, by the detention of the^ ship and the 
internment of tlie crew . 

“ That stoppage and leiss," he said, “ fiaving arisen from a 
declaration of war, must be* (‘onsidercMl to liave b(*en caused 
for a period of indefinite duratiem, and so to have* elle<*te(l a 
solution of the contract arrangements for and de*peneient upon 
the completion of furthe^r continuane'c of the* adventure.”^ 
Here are the observations of Lord Atkinson made in the 
De Keyset Case after the war had ende*d. lie is speaking of 
the liability of the Crown to pay for the use* and oecnpation of 
property of which, under the I)efen(*e of the IJealrn Ke^gulatioiis, 
it had taken possession : — 

“ The Attorney-General . . . redied much on the word 
‘ temporary ’ — temporary use, temporary occupation. What 
does the word ‘ temporary ’ mean in such a connection ? 

It might cover years, ye4 mean only the duration of the* 
war. In this case it covered three years. At the beginning 

^ Oeipd V. A'wiUA (1872), L.ll. 7 Q.H. 404, 414, 41.7. 

? The Fibrom Ca^e 11943) A,(’. 32, 41, per ViHcoant Simon, L.(\ , Th Denny 
Mott Case [1944] A.C. 205, 278. This obsorvaiion. Lord Wright thought, wa** the 
true basis of the doctrine of frustration. 

® Horlock V. Beal [19161 1 A.(\ 486, 507. Sec also ptr Lord ( 'o/ens-Hardy, M.K., 
in Metropolitan Itater Board v. Dick, Kerr rf* Do, [1917] 2 K.B. 1, 21, and 
Branson, J., in Covrt Line, Ltd, v, Uant <£* RusneU Incorporated (1939), 44 Com. 
Cas. 345, 352, a case of hostilities without a formal declaration of war. 
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of the early stages of a war, its duration uever could he 
prophetically fixed, even approximately. It has already been 
decided in your Lordships’ House in several instances that 
contmcts whose performance is interrupted by war are 
terminated, because the duration of the interruption cannot be 
even approximately foretold, so that the word ‘ temporary ’ 
would in the result mean in most cases of this l^d the 
duration of the war, which might be years.’” 

V. MEANING OF WAR: COMMERCIAL CONTRACTS 

The meaning, in a commercial contract, of the term “ War ” 
depends entirely upon the construction of the C/Ontract. 

“ This word is uncertain in its scope. Its ambit varies 
with the nature and provisions of the contract and the general 
circumstances of the case. The court must consider m each 
case the scope of its significance ... In policies of insurance 
or charterparties a broad meaning is often to be given to the 
word.”* 

1. A Partievlar War 

The defendant, by charterparty, had contracted to load a 
cargo at Odessa on board a ship, then to proceed from a British 
port ; if, before the ship’s arrival at Constantinople, “ war ” 
had commenced and continued, a cargo was to be loaded at a 
reduced rate. “ War,” in this charterparty, meant war between 
Russia and Oreat Britain, not war between Russia and Turkey : 
Avery V. Itowden.^ 

“ The word ‘ war ’ means such a war as would render the 
voyage of an English ship from Constantinople to Odessa 
unlawful, and without this clause would have dissolved the 
contract. It cannot extend to any war in any part of the 
world . . 

2. A Local War 

Where, by a contract made before the war of 1914, a British 
firm agreed to sell to an Austrian firm iron ore in equal quantities 
over two years, and the contract contained a suspension clause 
in case, inter alia, of stoppage of mines or works or of loss or 
delay during transit owing to accidents, strikes, lock-outs, wars, 
civil commotions . . . ,” this clause did not extend to a direct 
war between Austria and the United Kingdom. The scope was 
“ strictly limited ” ; the disturbances indicated by the clause 
were “ local ” : The Naylor, Benzon Case.^ ^ 

* AUijmey-Gcnefal v. De Keyset^ a Royal Hoid^ Ltd. [1920J A.C. 608. 

* Naylor f Bennm <!b Co v. Kraimache Industrie Qesellschaft [1918] 1 K.B. 331, 
335, per McCardic*, J. 

» (1865), 5 El. & Bl. 714. 

* /6., 724, per I^ord Campbell, C, J. 

» [19181 1 K,B. 331. 


2 



18 


war: duration and termination 


“ War effects a supreme administrative intervention. Tt 
precludes all intercourse between the parties. It results in 
extreme consequences. Such a war, 1 am satisfied, was 
quite beyond the contemplation of the parties and quite 
outside the scope of this suspension clause.”^ 

3. “ To the Captain of a Tramp Steamer ” 

Where, by a charterparty, charterers and owners may cancel 
the contract upon the occurrence of “ war ” involving the 
country of the charterers, “ war ” must be construed not in a 
technical, but in a common-sense way : “ war ” may exist 
without a declaration of war, and includes military operations 
or armed conflict undertaken or occurring animo belligcrendi : 
The Kawasaki Case.^ 

By a charterparty made in 1936 and containing the above 
clause, the owners let a steamer to Japanese charterers. On 
18th September, 1937, the owners gave the charterers notice 
cancelling the charter on the ground that ‘‘ war,” involviug 
Japan, had broken out. The charterers contended tliat 
cancellation was wrongful and claimed damages. 

At the arbitration it was conceded that extensive fighting 
between the armies of China and Japan had taken place, but the 
charterers argued that these countries were not “ at war ” 
because {inter alia) no declaration of war had been made ; 
diplomatic relations had not been severed ; the British Govern- 
ment had not recognised the existence of a state of war ; neither 
of the States had an animus belUgerendi. The owners contended 
that “ war ” must be given its natural meaning. 

The Umpire (Sir Eobert Aske, K.C.) found that before 
18th September, Japan intended to drive the Chinese armies out 
of Northern China and to enforce her policy on the Government 
of China, that China intended to resist and to oppose any 
control by Japan ; and that military operations were under- 
taken by both countries animo belUgerendi. Those operations 
constituted a “ war ” in the ordinary meaning of that term.® 
Subject to the opinion of the court, he awarded that the 
charterers were not entitled to recover damages. 

^ri918] 1 at 336, per McCardie, J. Compare The Badiseke Case [1921] 

2 C£. 331, 375, per Bussell, J. 

* [1939] 2 K.B, 544, affirming the judgment of Goddard, J* (193S), 61 LL L. 
Eep. 131, 

Compare Court Linct Ltd, v. Dant db Russell, Incorporated (1939), 44 Com. (’as. 
345, 352, per Branson, J., upon “ an act of hostilities which arc being earned on 
without a formal declaration of war.” 

* The umpire’s lindings are stated m (1938), 61 LL L. Rep., at 132-135. Three 
Jap^ese armies had invaded North China, in the teeth of the opposition of Chinese 
armies. Fiftjr battles had been fought between August and December ; a naval 
blockade had been maintained. But war ” had not been declared and 
dt|domatic relations had not been broken offi 
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Goddard, J. (as he then was), after referring to the definition 
of war,^’ quoted by Mathew, J., from Hall on International 
LaWy^ said that it was — 

difficult to tinderstand how any ordinary person could regard 
this state of affairs as other than involving war, 

The Foreign Office had stated that the situation was ‘‘ indeter- 
minate and anomalous,” and that the Government were not 
prepared to say that a state of war existed ; upon the meaning 
of the term in a charterparty, however, their attitude might not 
be conclusive. The question, said Goddard, J., was what the 
parties meant by this clause,” They used tiie word ‘‘ war ” 
in the sense in which an ordinary commercial man would use it, 
or, if one may put it, as tiie captain of a tramp steamer would 
interpret it. 1 do not think the parties in a case of this sort 
are going into the niceties of international law.” The parties 
meant that “ if there was a state of conflict going on, not a 
revolution or a civil conflict . . . that would justify the breaking 
off of the contract. Business men are not concerned with *• the 
extraordinarily nice distinctions” drawn by great international 
lawyers between reprisals, armed intervention, peaceful 
penetration and war.” The rule of construction was that 
which Pickford, J., had applied in construing the meaning of 
“ piracy.” 

‘‘ One has to look at what is the natural and clear meaning 
of the word * pirate ’ in a document used by business men for 
business purposes. . . . Piracy in a policy of marine insurance 
means piracy in what is called by Hall its coarser sense.’’* 
The appeal was dismissed. The words “ if war breaks out ” 
cannot mean “ if war is recognised to have broken out by His 
Majesty’s Government.” 

Nobody would have the temerity to suggest in these days 
that war cannot exist without a declaration of war.”® 

The severance of diplomatic relations was not an essential 
element. 

“ To suggest that, within the meaning of this charterparty, 
war had not broken out involving Japan on the relevant date 
is to attribute to the parties a desire to import into their 
contract some obscure and uncertain technicalities of inter- 
national law rather than the common sense of business 
men.”® 

^ In DriefoifUein Consolidated OM Mines^ Ltd, v. Janson [1900] 2 Q.B. 339, 343. 
The Bouroe of the quotation is Hallf 4th ed., 63. 

* (1938), 61 W. L. Rep., at 137. 

» 76., at 138. 

* Mepnblic of Bolivia v. Indemnity Mutual Marine Asmrancs Company^ Ltd, 
[1909] 1 K.B. 78/5, 790, 792 ; approved by the Court of Appeal. (The pasaag«^ 
referrw to in Ilall were in the 5t!i ©d., at 269, 262.) 

* [1939] 2 K.B., at 656, per Sir Wilfrid Greene, M.R. 

•k, at 669. 
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VI. TERMINATION OF WAR 

“ In every commtmity,” said Lord Macnaghten, “ it must be 
for the supreme power, whatever it is, to determine the policy 
of the community in regard to peace and war.”^ 

The end of the war of 1914 was declared by Order in Council, 
made under the authority of and as provided by statute.* 

The “ termination of war ” is not equivalent to the “ cessation 
of hostilities.” War does not cease upon an “ armistice ; 
even a treaty of peace requires ratification.^ Treaties with 
different countries may be signed upon different dates® ; all 
these the general end of a war must take into account. Finally, 
a contract* or a clause in a will* or a lease® expressed to be “ for 
the duration of the war ” or “ until the termination of the war ” 
may, upon its true construction, refer to a period earlier than the 
official end of the war : so it was held under the A<‘t of 1918. 
For the purposes of a war-time lease, the “ duration of the 
war ” has now been defined* ; no statutory definition has yet 
been given for any other purposes. 

1. Between Armistice and Treaty 
An armistice is an agreement for “ a temporary eeasation of 
hostilities, either for a stipulated period, or for an indefinite 
period terminable upon notice. It connotes neither peace nor 
temporary peace.’”® 

' Janaon's Cane (1902| A..r. 484, 497. See also The Hoop (1799), I C. Kob. 198, 
199, per Sir William Scott ; Oppenheira, op. cil.^ 478 ; McSnir, 5. 0. 

* Termination of the Pre^iont War (Definition) Act, 1918, ‘t. 1 (1). 

* The Rannveig [1920) P. 177 ; [1922) A.C\ 97, 194, infra, 21. 

^ The Eliza Ann (1813), 1 Dod. 244, 248, infra ; Kotzuc^ Tpaer [1920] 2 K.B. 
69, infra, 23, 24. 

* See note 1, infra, p. 22. 

« Buffy'-Amdl dk Co. v. R. [1922] 1 K.B. 599, 613. 

’ In re Rawson (1920), 90 Ii.J. (^h. 304, 305, 

^ Great Northern Rail wag Co. \. Arnold (1910), 33 T.L.R. 114, 115. See also 
Swift V. McBea?* [1942| TK.H. 375, infra. 

* Validation of War-Time LeaBes Act, 1944, s. I (2), infra, 33, 34. 

Oppenheim, op. cit., 433 et seg. 

In Hain Steamship Company v. Board of Trade [1928j 2 K.B. 534, 543, 
Berutton, L.J., said : “ the armistice did not suspond operatioiiH of w<ir : the 
blockade continued, and any (Jerman shipH at sea were liable to capture ; vt'ssels 
carrying contraband were captured and condemned by the Prize ('ourt. I'he 
state of active war might have revived in full severity.” Thus also, (Ireer, L..T. : 
“ It is clear from the terms of the armistice tliat it did not put an end to all 
warlike operations . . . The armistice only operated as a suspension of certain 
acts of hostility and did not put an end to the war or render it impossibio for 
warlike operations to continue ” {ib., at 553). And in the House of Lords, 
Viscount Sumner observed : “ Though the Armistice had been signed and, having 
been renewed, war was still current, war was not over, nor was the renewal of 
war by any means out of the question ” {Board of Trade v. Rain Steamship Company 
[1929] A.C. 534, 539). 

For termination of wars in modem histor>, see Charles C. Tari'^ill, Termination 
of War by Mere Cessation of Hostilities (1922), 38 L.Q.K. 26-37, 
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Thus, an ag:^ment made in April, 1918, between the United 
States of America and Norway, and assented to by Great Britain, 
did not amount to a licence to Norway to export fish free from 
the belligerent right of capture. In March, 1919, a Norwegian 
vessel bound from a Norwegian port to Stettm, with cargo, 
owned by a German company, was captured by a British warship. 
Both vessel and cargo were put in prize. The armistice, it was 
held, did not give Germany the right to import foodstuffs to her 
bases. Th<‘ cargo was contraband and the ship was subject to 
condemnation ; The Rannveig. “ The armistice was an 
armistice only,” said Lord 8umner, “ and quite consistent with 
the maintenance of the German organisations in view of a possible 
renewal of hostilities.”^ 

2. When Treaty Binding 

A treaty of peace, although it is signed by plenipotentiaries, 
in the absence of any clause to the contrary does not become 
binding until it is ratified.® 

Said Sir William Scott — 

“ A subsequent ratification is essentially necessary. The 
ratification may be a form, but it is an essential form ; for the 
instrument, in point of legal efficacy, is imperfect without it. 
T need not add, that a ratification by one power alone is 
insufficient ; and, if necessary at all, it must bo mutual ; and 
that the treaty is incomplete till it has been reciprocally 
ratified.”* 

3. End of War of 1914 

On 11th November, 1918, hostilities between the Allies and 
Associated Powers and Germany and Austria-Hungary had 
ceased ; an armistice for thirty -six days was granted to Germany ; 
on 14th December, 1918, it was renewed. On 18th January, 

' 1 1020] P. 177 (In Prin-) 11923] 1 \.C. 97, 101. On the othei hand, on 
lltli November. 1918, the President ol the United Rt.r.tes of \menea read a 
proelaniation to Congress that an armistice had been signed, inrluding a statement 
that “The war thus eoraes to an end.” It wah held in Vmtfd SUUe'< v. Bickt 
(1919), 256 Fed. 701, 707, Annual Di(ir< 1919-1922, Case No. 308, that the war 
was “ in fact endrd." See. however. Cases Nos. 301-306. 

By “ the war,” however,” tho President must have meant “ hostilities.” See 
Manley O. Hudson, Thi Dnrntmn o' ttie IVar betiofen the United Stah s and Oeemany 
(1926)', 39 Harv. L. Rev. 1020-104.5, at 1029, 1030. 

• For the termination of war by mere cessation of hostilities, see (1922), 
38 L.Q.R. 26-27 (Charles 8. Tansill) ; Oppcnheim, op. at., 468, 469. 

*TAe Ehza Ann (1813), 1 Dod. 244, 248. See, however, Opiranheim, op. eif. 
478 : “ Unless the treaty provides otherwise, peace oommenoes with the signing of 
the peace treaty. An unratified peace treaty is considered as an sumistice, and, 
should it not be ratified, hostilities may lie recommenced.” 
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1919, the Peace Conference opened and the Treaty of Peace with 
Germany was signed on 28th June, 1919.^ 

By the Termination of the Present War (Definition) Act, 
1918, His Majesty in Council was empowered to declare the date 
to be treat'd as the date of the termination of the war for the 
purpose of any provision m any statute, Order in Council or 
proclamation, 

“ and, except where the context otherwise requires, of any 
provision in any contrac t, deed, or other instrument, referring, 
expressly or imphedly, and in whatever form of words, to the 
present war or the present hostilities.”^ 

The date so declared was to be as nearly as may be the date 
of the exchange or deposit of ratifications of the treaty or 
treaties of peace,’’ and was to be (*onclusive for all purposes of 
the Act.* A date might be similarly declared as the date of 
termination of the war between His Majesty and any particular 
State.^ 

An Order in Council was made declaring the date of the 
termination of the war with Germany to be 10th January, 1920, 
when the Treaty of Versailles was ratified. The date of the 
termination of the whole war was declared, by Order in Council, 
to be 31st August, 1921.* 

The end of the war ” is defined in the Trading with the 
Enemy Act of the United States, as : — 

‘‘ the date of proclamation of exchange of ratifi(*ations of the 
Treaty of Peace, unless the President shall, by proclamation, 
declare a prior date, in which case the date so proclaimed shall 
be deemed to be the ‘ end of the war ’ within the meaning of 
this Act.”* 

1 The treaty of peace with Auntiia came into force on 16th July, 1920, that 
with Bulgana, on 9th Augunt, 1920 ; that with Hungary, on 26th July. 1921. 
The Treaty of Peace with Turkey. Bigned on 10th August, 1920, was not ratihed. 
It was replaced by the Treaty of Lausanne, signed on 24th July, 1923, which camo 
into force on 6th August, 1924. (Cited from Oppenheim, op. ciL, 473, Note 1.) 

* Section 1(1). See Trotter, 204. 

In 1943 the Home Secretary stated that “ there is an obhgation on the Govern- 
ment at the end of the war to bring in legislation to define w^hen the war has 
fimshed for legal purposes (Official Rep&rt, vol. 391, col. 506). 

* Section 1 (2). 

< Section 1 (1). 

^London Gazette, 12th August, 1921. 

In R. V. Governor oj Wormtvood Scrubbs [1920] 2 K.B. 306. the Divisional Court 
refused a writ of Habeas Corpus to a man, bom in Dublin, who had been arrested 
and interned in Janimry, 1920, under reg. 14b. The “ military emergency ** was 
held to continue until it had been expressly ended by proclamation. ^he war 
is not at an end,” said Earl of Reading, C. J. (at 312). 

•Text, Domke, 386. 
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4. Between Treaty and Batifiocetion 

Between the date of a treaty of peace and the date when the 
ratifications are deposited, a state of war continues to exist 
and peace has not been concluded : Kotziae v. Tyser.^ 

A Greek merchant, prevented by war from continuing his 
business, took out a policy of insurance on 2nd Ndvember, 1918, 
for the sum of £3,4UU “ in the event of peace between Great 
Britain and Germany not being concluded on or b^ore 30th June, 
1919.” On 28th June, 1919, the Treaty of Versailles was signed. 
By the preamble : “ Prom the coining into force of the present 
Treaty the state of war will terminate.” By art. 440 the treaty 
was to be ratified : the deposit of ratifications was to be made at 
Paris as soon as possible. A first proces-verbal of the deposit 
of ratifications would be drawn up as soon as the treaty had been 
ratified by Germany and by three of the principal Allied and 
Associated Powers ; from the date of that proves- oerbal the 
treaty would come into force between the High Contracting 
Parties who had ratified it. On Ist July, 1919, His Majesty 
issued a proclamation wliich provided that the treaty (therein 
described as “ definitive ”) should be published throughout 
His Dominiotis, and tlxat U])on the exchange of ratifications the 
treaty should be “ observed inviolably as well by sea as by land 
and in all places whatsoever.” On 31st July, 1919, the Treaty 
of Peace Act, 1919, was passed. 

Jn August, 1919, on the ground that peace had not been 
concluded by 3Uth June, 1919, the plaintifi issued a writ upon 
the jiolicy. Js'ot until 10th January, 1920, were ratifications 
exchanged by the signatory powers. No Order in Council 
under the Act of 1918, declaring a date, had yet been made. 

Roche, J., held that peace had not been concluded on or 
before 301h June, 1919, and that the plaintitt was entitled to 
recover on the policy. 

First, “ in the absence of any specific statutory or 
contractual provision to the contrary, the general rule of 
international law is that as between civilised powers who 
have been at war, peace is not concluded until a treaty of 
peace is finally binding upon the belligerents, and that that 
stage is not reached until ratifications of the treaty of peace 
have been <*xchanged between them.”* 

Secondly, the Act of 1918 contemplated that an Order in 
Coun«il or a proclamation would be issued declaring the date 
of the termination of hostilities and the conclusion of peace ; 
the termination of war and the conclusion of peace referred 
to the same date. No Order in Council or proclamation had 
yet been issued. 

> [1920J 2 K.B. 6tt. 

» Ib., 77. 
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Thirdly, art. 440 of the Treaty of Versailles provided that 
the treaty would come into force, i.e., peace would bo 
concluded, by a deposit of ratifications, a prooh-verbal 
thereof ; this was not done until January, 1920. 17o special 
meaning could be given to the words in the policy because 
the plaintiff was a man of business and was insuring himself 
against a business risk.^ 

This decision was followed by Sankey, J. (as he then was), in 
Lloyd V. Botcring.^ 

A contract to pay money “ six months from the date of the 
signing of peace between Great Britain and Germany ” was 
construed as referring not to the date when the treaty of peace 
was signed, i.e., on 28th June, 1919, but to lOlh January, 1920, 
the date fixed by Order in Council as the date of the end of the 
war : Battray v. Holden.^ 

5. Where “ Context ” otherwise requires 
{a) In a Contract 

Where, in the context “ of the whole of the <-ontract,” 
“ having regard to the nature, object and terms of the contract,’’ 
the parties could not have intended the contractual obligations 
to continue until the official termination of the war in August, 
1921, the court held that the parties contemplated as “ the 
duration of the war.” “ the substantial continuance of active 
hostilities,” i.e., until 14th December, 1918 : Ruffy-Arnell <k Co. 

V. B.* 

In 1916 the War Office made a contract with the suppliants 
(who carried on an aviation school at Hendon), “ as a temporary 
measure and for the duration of the war,” to train pupils for 
flying. The War Office had the right to decide upon the 
efficieney of the school. In 1917 the suppliants removed to 
Acton, erected substantial buildings and enlarged their 
operations ; the War Office increased the numbers of pupils. 
In March, 1918, the Air Council took over the powers and duties 
of the War Office, and on 24th June, purporting to act under a 
notice clause, wrote determining the a^eement as from 1st July, 
1918. The suppliants brought a petition of right, saying that 
they were ready to perform their contract for the full term, 
viz., “ the duration of the war.” They claimed loss of profit 
for the duration of the war at the rate of £40,000 per annum. 

McCardie, J., held that the Crown had committed a breach 
of contract. In June and July, 1918, the war was “ in full and 

‘[1920] 2 K.B., at 79. 

* (1920), 36 T.L.R. 397. The underwriters there bound themselves to pay 
“ If peace is not declared ... on or before 30tb June, 1919.” 

*(1920), 36 T.L.R. 798, 799, per Darling, J. 

* [1922] 1 K.B. S99, 613, per McCardie, J. 
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unparalleled progress.” The contract contained no power to 
determine, but only a discretion as to the capacity of the school 
and the number of pupils to be allotted. “ Prima facie,” said 
the learned judge, “ the war lasted till August, 1921.” The 
question was complicated by the “ number and inter-connection 
of warring nations.’” The word “ context ” in the Act of 1918 
means ‘‘ the context of the whole of the contract ” ; ” the whole 
provisions of the bargain ” must be considered.* Lord Halsbury 
in Glynn v. Margetson <9 Co. had s.'dd* : ” A business sense will 
be given to business documents.” And this, of Mellish, L.J., 
in The Teutonia : “ Although it is true that the cnurt. ought not 
to make a contract for the parties which they have not made 
themselves, yet a mercantile contract, which is usually expressed 
shortly, and leaves much to be understood, ought to be construed 
fairly and liberally for the purpose of carrying out the object of 
the parties.”* The parties here could not have intended that 
the obligations of the Government “ having regard to the nature, 
object and terms of the contract ” should continue until August, 
1921. The “ proper and just date ” was 14th December, 1918. 

“ The parties here were contemplating as ‘ the duration of 

the war ’ the substantial continuance of active hostilities.”® 
The learned judge held that as from 1st July the Government 
decision not to send more pupils was bona fide and based on good 
grounds. The suppliants were entitled to general damages 
only ” for the general inconvenience, trouble and expense 
caused by the Crown’s breach of contract in so abrupt a 
manner.”® 

(6) In a Will 

Upon the true construction in a will, of a trust for the 
a(‘cnmulation of interest on a legacy, the ” termination of the 
present war ” meant the termination of the war with Germany 
not of the war generally : In re Eawson.^ 

A testator, who died in 1917, bequeathed a legacy to his son, 
directing his trustees to accumulate the interest “ until six 
months after the declaration of peace terminating the present 
war or the expiration of twenty-six years from my death 
whichever shall be the shorter period.” If his son did not return 
and claim the legacy within that period, legacy and accumulations 
should fall into residue. His son was reported missing or killed 
at Loos in September, 1915. In construing the will, said 

^ 11922] 1 K.B., at 612. Grotius was cited : “ Sic ergo, tU el OeUiut dixit, non 
pax e/ri induciae : bettum enim manet, pugna eeseat ” (lib. 3, cap. xxi, para. 2). 

* ri922] 1 K.B. 699, at 613. 

•118931A.C. 361, 369. 

* (1872), L.R. 4 P.C. 171, 182. 

* (1920), 90 L.J. Cb. 304. 
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Eve, J., “ regard must be had to the paramount consideration 
which he {sc. the testator) had in his mind/’ The will was made 
eighteen months after the disappearance of his son ; the father 
had hope that the son was yet living. 

“ The conclusion is almost irresistible that he was considering 
only the state of war between this coimtry and Germany, and 
that when he speaks of peace terminating the present war, he 
means the war between His Majesty and that country, and 
not the war generally.”* 

VII. TERMINATION OF “ THE PRESENT EMERGENCY ” 

On .3rd September, 1939, the present war began. On 24th 
August, 1939, however, the Emei^ency Powers (Defence) Act, 
1939, was passed, conferring power to make Defence Regula- 
tions ” by Order in Council, “ in the present emergency,” as 
appear to be necessary or expedient for five purposes : — 

(a) the public safety ; (fc) the defence of the realm ; (c) the 
maintenance of public order ; (d) effective prosecution of any 
war in which His Majesty may be engaged ; (e) the maintenance 
of supplies and services essential to the life of the community.* 
The Act was to continue m force for one year from its passing, 
and then to expire.® Upon an address by each House of Parlia- 
ment, its operation might be continued for a year, from year 
to year.* For the term “ one year,” “ two years ” was sub- 
stituted by the Emergency Powers (Defence) Act, 1940® ; 
the Act has since continued in force by Order in Council.* The 
“ emergency ” will end when 

“ His Majesty by Order in Council declares that the emergency 
that was the occasion of the passing of this Act has come 
to an end.” 

Upon tile end of the day on which the order comes into force, 
the Act will expire.* 

The period of “ the emergency ” is not coterminous with the 
period of the “ war.”® 

» (1920), 90 L.J. Ch., at 306. 

* Preamble : s. 1 (1). These powers weie evtendtid, by the Kmeigeney I’oweis 
(Defence) Act, 1940, to provide for requiring persons “ to place themselves, their 
semees, and their prop»*rty at the disposal of His Majesty, as apjieai to him to lie 
necessary or expedient ” for the above purposes. 

“Section 11 (1). 

* Proviso to s. 11 (1). 

‘ Section 1 (3). 

* 8.R. & O. (1941), No. 1086 ; S.B. & O. (1942), No. 1542 ; 8.R. & O. (1943), 
No. 1036 ; S.R. & 0. (1944), No. 931. 

* Emergency Powers (Defence) Act, 1939, s. 11 (2). 

* But see Official Report, vol. 402, coL 586, where the Lord President of the 
Council said that the National Service Acts would opeiate “ throughout the 
present emergency, which will not end until after the defeat of both Germany 
and Japan." 
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It is interesting to note that “ war period ” is defined in the 
Bestoration of Pre-War Trade Practices Act, 1942, as “ the 
period beginning with the third day of September, nineteen 
hundred and thirty-nine and ending with such date as the 
Minister [sc. of Labour and National Service] may by order 
appoint, not being later than the date on which the Emergency 
Powers (Defence) Act, 1939, expires.”^ 

The Validation of War-Time Ijcases A<!t, 1944, provides that 
His Majesty may, by Order in Council, declare what date is to 
be treated for the purposes of any tenancy agreement as the date 
of the end of the war and of hostilities (whether as respects all 
enemy States or any particular enemy State), and of the 
emergency (not defined by reference to any Act of Parliament).* 

VIII. LEASE FOR “DURATION OF THE WAR” 

1. Invalid at Common Law. 

The normal method (»f defining in a lease a term for the 
duration of the war, or until the termination of hostilities, is to 
provide for a fixed term of years, determinable on the end of 
the war. ‘ ‘ For regularly in every lease for y eares the terme must 
have a certaine beginning and a certaine end ; and herewith 
agreeth Braeton, terminus annorum certus debet esse et 
determinatus,^' says Coke.® “ Albeit,” he continues, “ there 
appeare no certainty of yeare.s in the lease, yet if by reference to 
a certainty it may be made certaine it sufftceth. Quia id cerium 
est quod cerium reddi potest." Thus, where A leftses his land to B 
for as many years as B has in the manor of Dale, and B has 
then a term of ten years, this is a good lease. On the other 
hand, if the parson of D lea.ses his glebe for as many years as 
he shall be parson there, ” this cannot be made certaine by any 
meanes, for nothing is more uncertain than the time of death.” 
Thus, also Sheppard.® He opined, however, that in cases of 
uncertain leases, if livery of seisin were made upon them [or if 
there were a deed], “ they may be good leases for life determin- 
able on these contingents, albeit they be no good leases for 
years. ”‘ 

^ Seation U (1). See also the definition of “ short tenancy ” in the War Damage 
Aot, 1M3, 8 . 12.3 (I), (a) war, (b) hostilities, distinguishing (c) “ the emergency.” 
Compare Requisitioned I,and and War Works Bill, s. 62 (1), “ War period.” 

* Section 2 (2). “ Tenancy agreement ” is defined in subs. (3). For the full 
terms of the section, see infra, 36. 

* Coke on Littleton, 466. 

* Touchstone, vol. IT, 274 : “ But if A make a lease of land to B for so many 
years as the land B bath in execution shall be in execution, this lease is void for 
uncertainty.” 

» Ib., 276. 
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Blackstone is more explicit : — 

“ Every estate which must expire at a period certain 
and prefixed, by whatever words created, is an estate for 
years. And tlierefore the estate is frequently called a term, 
terminus, because its duration or continuance is bounded, 
limited and determined ; for every such estate must have 
a certain beginninji, and certain end. But id cerium est 
quod cerium reddi potest : therefore, if a man make a lease 
to another, for so many years as J S shall name, it is a good 
lease for years ; for thouerh it is at present uncertain, yet 
when J S lias named the years, it is then reduced to a 
certainty.”^ 

On the other hand, a lease for as many years as J 8 shall 
live is void from the bejiinning : 

“ for it is neither certain, nor can ever be reduced to a 
certainty, durinia: the continuance of the lease.” 

Thus, also, the lease by the parson of the glebe for as many 
years as he shall continue parson is “ still more uncertain.” 
But a lease for twenty years if J 8 shall so long live, is good : 

“ for there is a certain i)eriod fixed, beyond which it cannot 
last ; though it may determine sooner on the death of 
JS . . .”* 

Thus, certainty in the term must b(‘ ascertained, or capable 
of being ascertained, before the lease takes effect. A lease 
“ for the duration of the war,” or “ until the termination of 
hostilities,” does not, at common law, create a legal term of 
years. 

And so in Lace v. Chantler,^ the Court of Appeal held. Lord 
Greene, M.K., cite<i a yiassage from Foa on Landlord and Tenant,* 
as correctly stating the law : — 

“ The habendum in a lease must point out the period 
during which the enjoyment of the premises is to be had ; 
so that the duration, as well as the commencement of the 
term, must be stated. The certainty of a lease as to its 
continuance must be ascertainable either by the express 
limitation of the parties at the time the lease is made, or by 
reference to some collateral act which may, with equal 
certainty, measure the continuance of it, otherwise it is void. 
If the term be fixed by reference to some collateral matter, 
such matter must either be itself certain (e.g., a demise to 
hold for ‘ as many years as A has in the manor of B ’) or 

^ Tke Commentarien't (1876), ed. Kerr, vol. TI, 122. 

*See also Woodfall, Law of Landlord and Tenant (1939), 24th ed., 219 ef seq, : 
Hill, Complete Law of Landlord and Tenant (1939), 33 et seq, 

*[1944] 1 K.B. 368. Compaie Stanmeyer v. Davta (1941), 321 111. App* 227, 
cited 39 lUinoiB L. Rev. (19^), 85-88. 

* 6th ed., 115, cited ih., at 370, 371. 
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capable before the lease takes effect of being rendered so 
(e.g., for ‘ as many years as C shall name 
“ The important words to observe in that last phrase,” said 
Lord Greene, “ are the words ‘ before the lease takes effect.’ ” 
The passage cited continues : — 

‘‘ Consequently, a lease to endure for ‘ as many years as 
A shall live,’ or ‘ as the coverture between B and C shall 
continue,’ would not be good as a lease for years, although 
the same results may be achieved in another way by making 
the demise for a fixed number (ninety-nine for instance) 
of years determinable upon A’s death, or the dissolution of 
the coverture between B and C.” 

This — subject to the Validation of War-Time Leases Act, 
19441 — remains the law. That statute does not apply where 
before June^ 1944, the landlord or the tenant has given a 
notice in writing to put an end to the relationship of landlord 
and tenant .2 Nor does the statute repave an agreement 
terminated by mutual consent before the Act was passed.^ 

2 . Judieial Attempt to Validate 

(a) In Great Northern Railway Company v. Arnold,^ where 
parties had made an agreement of tenancy for the period of 
the war,” Kowlutt, J., treated this as a valid agreement as if 
the period wer(‘ a fixed term of years determinable on the end 
of th(‘ war. Both parties, he declared, clearly intended that 
the defendant should ha\e the premises for the period of the 
war. 

” If a lease for 999 years had been made, terminable with 
the conclusion oi the w^ar, it w’^ould hare been perfectly good 
as a tenancy ... By hook or by crook the defendant should 
have what lie bargained for.” 

Upon which Ma(*Kmnon, L.J., in Lacev. Chantler,^ observed : — 
” " by hook or by crook ’ rather than on legal principles.” 
Tliis case. Lord Grecme, M.It., thought, (‘ould only be supported 
because then^ was a definite undertaking by the landlords not 
to serve a notice to quit during the period,® Thus it ceases to 
be authority for any contention that at (‘ommon law a lease for 
the duration of the war is vahd. Only by statute has it been 
possible “ to effectuate the intention of the parties.” 

1 Jnfra, 32 36. 

* Section 3 (1) (6), iw/m, 30. 

* Section 3 (1) (a), infra, 36. 

*(1916), 33 T.L R, 114, llo. Bacon’s Abridgment, \ol 4, H,36, was cited in 
argument, and Shcppaid’s Tonchbtone, vol. 2, 274. 

M1944] 1 K.B. 368. 370. 

* Jb,, 371. For an illuminating comment on The Great Northern Case, see the 
ludgment ot His Hon. Judge Gordon Alehin m Broadmy v. Gibson (1922), 
9 L.J.N.C.C.R. ir>7, 160. 161. 
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(6) In Stoifi T. Mmhean,^ Birkett, J., appears to have accepted 
by implication, the reasoning of Boivlatt, J., in The Qreai 
Northern Case. An agreement for the tenancy of a furnished 
house made before the outbreak of war, to begin with the 
outbreak of war (if it should occur), and to end on the date on 
which hostilities ceased, was held not to be void for uncertainty. 

On 30th August, 1939, Swift, in consideration of £6, had 
agreed to let to Macbean for three guineas a week, payable in 
advance, his furnished house “in the e\ent of war being 
declared by Great Britain against any Power or State during 
the period of one year from the date of the agreement for a 
period beginning on the date of such declaration of war (but not 
before 16th September, 1939), and ending on the date on which 
hostilities ceased.” After the outbreak of war, Macbean took 
possession. Later, he sub-let with consent. The sub-tenants 
left in March, 1941 , and a requisition notice was served upon the 
plaintiff, taking possession of the house and the chattels under 
Defence (General) Jiegulations, 1939, regs. 61 and 53. The 
defendant declined to pay rent for premises which he could not 
occupy. The compensation under the Compensation (Defence) 
Act, 1939, was £25 a year ; the contractual rent was £163 168. 

Birkett, J., held that the doctrine of frustration did not 
apply ; for this purpose there was no distinction between 
furnished and unfurni.shed premises ; the defendant was liable 
for the rent. He was not sure that the decision in the (heat 
Northern Case was in point, but “ the agreement in that case 
was held not to be void for uncertainty and did not create a 
mere weekly tenancy or tenancy at will. I find myself unable 
to bold that because this agreement is expressed to be for the 
period of time ending with the cessation of hostilities, it is, 
therefore, outside the decision in London & North Eastern 
Estates Co. v. Schlesinger [1916] 1 K.B. 20, and Whitehall Court, 
Ltd. V. EtUinger [1920'] 1 K.B. 680.^” The existence of a valid 
lease, i.e., not void for uncertainty was essential to Birkett, J.’s 
decision, which, in view of Lace v. ChanUer, must be regarded as 
doubtful. 

3. lAceme for Duration of War, 

In Booker v. Palmer,^ Mrs. P’s house was destroyed by a 
bomb, and Mrs. G, on P’s behalf, approached a landowner 
who had two empty cottages available. He allowed P and her 
mother to occupy one of these cottages : “ I said they were 
welcome to it for the duration of the war, rent free.” Later, 
the Coimty Agricultural Committee ordered that certain fields 
belonging to the landowner should be cultivated and he granted 
B a lease of 120 acres, comprising the cottages and providing 

» [1942] 1 K.B. 376. ~ 

* (1942), 2 AU E.R. 674, 677. See Note (1943), 59 L.Q.R. 213. 
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that the landowner should be under no liability or duty to give 
vacant possession. B, requiring the cottage to accommodate 
a labourer, demanded possession from P. 

Lord Greene, M.B., said that there was no evidence upon 
which a tenancy could be inferred : “ The law does not impute 
intention to enter into legal relationships where the circum- 
stances and the conduct of the parties negative any intention 
of the kind.” It was merely a “ charitable intention ” to permit 
evacuees to stay in a cottage for tbe duration of the war — 
“ the act of a good and charitable citizen towards people in 
distress.” P was intended to be there as licensee, merely. 

“No doubt the intention and the promise were that she 
should be left undisturbed for tlie duration of the war ; but 
the fact that a licence is granted for a stated terra does not 
prevent the licensor revoking that licence at any time, subject 
to certain well-known exceptions . . 

4. Lace v. Ghantler 

A tenancy for “ the duration of the war ” does not create at 
common law a good leasehold interest, nor can it be construed 
either as an agreement for a life tenancy terminable at the end 
of the war or as an agreement to grant a licence : Lace v. Chantler.* 
L, the weekly tenant of a dwelling-house, sub-let to C. The 
agreement was partly oral and partly by conditions in the rent 
book, one of which said : “ furnished for duration.” Saying 
that C had wrongly removed certain articles, L gave him notice 
to quit and successfully brought an action for possession. 

It was contended, first, that although the duration could not 
be iixed in advance, there was a valid letting for the duration 
of the war ; secondly, and alt(*rnatively, that the tenancy could 
be regarded as a lease for ninety-nine years determinable on the 
cessation of the war ; thirdly, in the further alternative, that 
the agreement might be regarded as a licence. 

Lord Greene, M.R., said : — 

“ A term created by a leasehold tenancy agreement must 
be expressed either with certainty and specifically or by 
reference to something which can, at the time when the lease 
takes effect, be looked to as a certain ascertainment of what 
the term is meant to be.”* 

^ The power to revoke a licence depends upon “ all the relevant circumstances 
of the case” : ptr Lord Greene, M.R., in Minister Health v. BdloUi [1944] 
1 K.B. 298, 304, quotinjr with approval a dictum of the Judicial Committee in 
Canadian Pacific Railway Company v. R. [1931] A.C. 414, 432. 

In the Beliotti Case (i6., 308), MacKinnon, L.J., said: “ I think the rule of law 
is that the licensor can revoke his licence at any time, but the licensee has thei*eaftor 
a reasonable time having regard to all the circumstances, to comply with 
revocation,” 

*[1944] 1 K.B, 368, per Lord Greene, M,R., MacKinnon and Luicmoore, L.JJ, 
See Note (1944), 00 L,Q.R. 219, 220. 

*[1944] 1 K.B., at 370. 
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Here, when the agreement took effect, the term was “ completely 
xmcertain.” The fact that “ at some future time it will be 
rendered certain ” is insufficient to make it a good lease. 

Nor could it be construed as a lease for a long period deter- 
minable on the cessation of the war. The (heat Northern Case^ 
could only be supported by the presence in the agreement of a 
definite undertaking by the landlord not to serve a notice to 
quit during the period.* Further, it was impossible to construe 
this agreement as an agreement for a life tenancy terminable at 
the end of the war. 

Finally, an ineffective intention to create a tenancy cannot be 
treated as a valid agreement to grant a licence : 

‘‘ That would be setting up a new bargain which neither of 
the parties ever intended to enter into. The relationship 
between the parties must be ascertained on the footing that 
the tenant was in occupation and was paying a weekly rent. 
Accordingly, it must be the relationship of weekly tenant and 
landlord and nothing else.”* 

6. Validation of War-Time Leases Act, 1944 

A considerable number of agreements for “ the duration of 
the war,” or for a similar period, had been entered into. The 
decision of the Court of Appeal that these agreements were void 
made it essential to introduce a Bill to give them validity so as 
to effectuate the intention of the parties. 

On 13th June, 1944, the Attorney-General intimated the 
Government’s intention to introduce such a Bill — this is the 
material date ; such agreements terminated by notice given 
before that date will not revive. 

The Lord Chancellor (Viscount Simon, L.C.), moving in the 
House of Lords the second reading of the Validation of War- 
Time Leases BUI, 1944, declared : — 

“ It is undoubted law that an agreement to let premises 
for an uncertain period like ‘ the duration of the war ’ does 
not constitute a valid lease. The reason is that at the date 
when a lease takes effect the date of its termination must be 
known, or at any rate capable of ascertainment. That is 
plainly so when an agreement is made to let a house or other 
premises for a period such as ‘ the duration of the war.’ 

The main provision of the Bill (drafted after the report of a 
committee presided over by a High Court Judge) is that such 
agreements should take effect as agreements for a tenancy of ten 
years subject to the right of either party to determine the tenancy 

» 33 T.L.R. 114, supra, 29. 

* [1944] 1 K.B., at 371. 

*76., at 372. 

* Ojgictcd Seport, vol. 132, llth July, 1944, cols. 816-821, at 817. 
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by one month’s notice if the war ends before ten years. The 
possible meanings of “ the duration of the war ’’ are defined ; the 
term may mean the whole war, or the war with Germany ; 
prima facicy it means the whole war, but each agreement must 
be construed as best it may. His Majesty may by Order in 
Council declare what date is to be treated, for the purpose of a 
tenancy agreement, as the date of the end of the war, or the 
end of hostilities — whether of the German war, or of the whole 
war.^ 

Section 1. — Validation of tenaneiea for duration of the war 

An agreement made before or after the Act was passedy 
purporting to grant or provide for the grant of a tenancy for 
the duration of the war, ^ill have eilect as if it granted or 
provided for the grant of an agreement for a tenancy for a term 
often years, subject to the right of landlord or tenant, if the war 
ends before the expiration of that term, to determine the 
tenancy by at least one month’s written notice given after the 
end of the war.^ 

Ther(‘ are three provisos : — 

(a) if the agreimient provides for Urmination by notice 
before the war ends, that provision will apply to the tenancy ; 

(b) if the agreement jirovides for termination after the 
war ends, tliat provision will apply, in substitution for the 
statutory provision ; 

(c) if the agreement relates to an agricultural holdingy 
the subsection applies — the agreement will be effective — 
subject to Agricultural Holdings Act, 1923, ss. 23 and 25 
(i.e., twelve months^ notice is requisite to terminate at the 
end of the year of tenancy).^ 

“ Duration of the war,^^ in s. 1 means a period which, on the 
proper construction of the words used in the agreement whatever 
they may be, ends with, or within a specified time after, one of 
the following events : — 

“ (a) th<* end of the war or of hostilities as respects all the 
States with which His Majesty is at war and all theatres of 
war ; 

^ Official Report, voL 132, ools. 817, 818 See infra, 62, 53. 

* SubHPction ( 1 ) . m Scot land. forO/ day% or. in the ca«e of an agricultural tenancy, 
SIX months (b 6, aubstituting a special s. 1 applying to Scotland). The Act does 
not apply to Northern Ireland which is given power to enact legislation for similar 
purposes (a 6) 

On the second reading in the House of Commons, the Attorney-Geneal intimated 
that words had been used to keep such agreements as shoit tenancies within 
the meaning of the defimtion m War Damage Act, 1943, s, 123 (1) {Official Report, 
voL 402, ools. 710-730, ool. 711). 

* Added by the House of Lords, in committee {Official Report, voi 132, ool. 1032). 

3 



Si 


WAB; DtBAUON AND TBEMINATION 


(ft) the end of the war or of hostilities as respects any 
particular Stale or States or any particxilar theatre or theatres 
of war ; 

(c) the end of the emergency mentioned in the Emergency 
Powere (Defence) Act, 1939, or of the period for which that 
Act or any regnlation, order or power thereunder is in force 
or of the emei^ency mentioned in any other Act of the present 
Parliament ; 

(d) the end of the emergency (not defined by reference to any 
Act of Parliament) occasioned by the war or hostilities, whether 
as respects all the said States and all theatres of war or as 
respects any particular State or States or any particular 
theatre or theatres of war ; 

(e) any event likely to occur on or in connection with any 
of the events aforesaid.”^ 

An agreement purporting to grant, or provide for the grant 
of a tenancy for the duration of the war, includes — 

(a) an agreement purporting to grant, or provide for tlie 
grant of — 

(i) a tenancy for a specified term or for the duration of 
the war, whichever is the shorter / or 

(ii) a tenancy for a specified term or for the duration 
of the war, whichever is the longer ; or 

(in) a tenancy to continue until determined by notice, 
sulfjeet to a condition that notice is not to be given before 
the end of the war ; 

(b) an agreement between the vendor and purchaser of 
land that the vendor may retain possession for the duration of 
the war. 

It does not include an agreement granting or providing for the 
grant of a tenancy for a specified term subject to the right 
of landlord or tenant to determine the tenancy, if the war ends 
before the expiration of the term, by notice after the end of 
the war.* 

An agreement includes an agreement in the form of a lease.^ 

t 

Section 2. — Construction of Tenancy Agreements 

Where a tenancy a^^reement uses the expression “ the war,” 
or hostilities,” or ‘‘ the emergency,” or a similar expression, 
without indication whether it refers — » 

(a) to the war or to hostilities as respects dll the SMceS 
with which His Majesty is at war and all theatres of waL or 
as the case may be, to the emergency occasioned thereby , or 

^ Subsection (2). 

• Subsection (3). 

^ Subsection (6). 
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(6) to the war or to hostilities as respects any parUcvlar 
State or States or to any parUcvlar theatre or theatres of war, 
or, as the case may be, to the emergency occasioned thereby, 
the expression refers to the war or hostilities as respects those 
States with which His Majesty was at war when the agreement 
was made, or to the emergency occasioned thereby, tinless it 
is proved that the parties intended another meaning.^ 

The court construing the agreement may admit ‘‘ any evidence 
which in the opinion of the court may tlirow light on the intention 
of the parties as to the rne>aning of the said expression.^^^ 

His Majesty may, by Order in Council, declare what date 
is to be treated for the purposes of any tenancy agreement as 
“ (a) the date of the end of the war and of hostilities as 
respects all the said States and all theatric of war, and of the 
emergency (not being defined by riderence to any Act of 
Parliament) occasioned thereby ; 

(b) tile date of the end of the war and of hostilities, as 
respects any particular State or States or any particular 
theatre or theatres of war and of the emergency (not being 
defined as aforesaid) occasioned thereby ; 

(c*) the date of any event which occurs, or which the 
parties considered likely to occur, on or in connection with 
the end of any such war, hostilities or emergency as aforesaid, 
and which appears to His Majesty to require definition for the 
purposes of tenancy agreements.”® 

Unless the context requires, or admissible evidence points to, 
a contrary construction, these dates will apply in the construction 
of any tenancy agreement.® 

The expression “ tenancy a^eement,” in this section, has a 
wider connotation than it has in s. 1 (1). It means — 

“ any lease or other agreement, whether entered into before 
or after the passing of this Act, creating a tenancy or varying 
any of the terms or conditions of a tenancy, and includes any 
such agreement as is referred to in subsection (1) of the 
foregoing section.”^ 

^ Subsection (1). The Bill as drawn had pro]>osed that the expression would 
refer, prima facie ^ to tlie war as a whole and to hostilities as a whole. It was 
pointed out in the Hous<* of (''oinmons that where such an agreement was made 
before December, 1941, the parties must have meant the war with Germany; 
the Japanese war liad not begun {Official HeporU vol. 402, cols. 718, 719, 721, 729, 
730). 

* This provision was inserted in committee to render admissible correspondence 
or negotiations betweem the parties (i6., cols. 718, 719, 987, 988). 

* Bubseotion (2). It may \>e argued that the ambit of admissible evidence ** 
is ^dened by the sentence at the end of subs. (1) so as to include “ any evidwice 
which in the opinion of the court may throw light on the intention of the parties 
as to the meaning of the said expression.*' 

* Subsection (3). 
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Bedim 3. — Savings 

Section 1 does not apply when — 

(a) the relationship of landlord and tenant has terminated 
before the Act was passed otherwise than by notice given 
by either party on or after 13th Jvne, 1941 (the date when 
the Attorney-General announced the intention to introduce 
the Bill) ; or 

{b) either party, before 13th June, 1944, has given a 
written notice which, but for s. 1, vould determine the 
relationship ; or 

(c) the parties have agreed, before the Act was passed, 
to determine the agreement or to suhsUtvie for iheir ('xisting 
agreement a valid tenancy. 

Where a tenant retains possession only under the Kent 
and Mortgage Interest (Kestrictions) Acts, 1920 to 1939, the 
relationship of landlord and tenant, for the purposes of s. 3, 
subs. (1), is deemed to have ended.’ 

Section 1 does not affect any provision in an agrcenn'nt to 
which the section appUes, which does not relate to the duration 
of the tenancy.® Nor does tliat section require any agreement 
to be executed in writing or und(‘r seal.® 

Bedim 4. — Application to the Crown 
The Act applies to agreements to whi<*h the Crown is a party. 
Thus the Crown will enjoy the benefit of the Act and will be 
bound by the Orders in (’ouncil made under it.’ 

Bedim 7. — Interpretation 

Except where the context otherwi.se requmes, “ the war ” 
and “ hostilities ” mean 

“ the war and hostilities in which His Majesty is engaged 
at the passing of this Act.”® 

Subject to 8. 3, the Act will be deemed to be incorporated 
in every relevant tenancy agreement from the date when that 
agreement was made.® 

* Subsection (1). Upon the limited retroactivity of this subHCction, see speech 
of Attorney-General in committee {Official Report, Home of Commons, \ol. 402, 
ools. 992-996). 

* Subsection (3). 

* Subsection (4). This clause was substituted in committee to make the ori^pnai 
clause more accurate (Official Report, Howte of I/ordu, vol. 132, cols. 1034, 103.5). 

* OJpeml Report, House of Commons, vol. 402, cols. 997, 998. 

‘ Subsection (2). 

* bubsection (3). 
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I. SCOPE OF EMERGENCY POWERS 

To grasp the scope of the Emergency Powers which, during 
“ the present emergency,’’ have been conferred on His Majesty 
in Council, and to see how far decisions declaring ultra vires 
certain regulations made under the Defence of the Realm 
Consolidation Act, 1914, apply to Defence Regulations made 
under the Emergency Powers (Defence) Acts, 1939 and 1940, 
it is essential to compare the framework and the language of 
those charters of executive power. Judicial interpretation of 
one statute is no conclusive guide to the true meaning of another 
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Statute which includes “ different provisions ” and is passed “ in 
pursuance of different lines of thought.”^ Of two Bevenue Acte, 
Lord Macnaghten observed : “ The two Acte differ widely in 
their scope ; and even where they happen to deal with the same 
subject the wording is not the same. It was argued, indeed, 
that the language was ‘ practically identical ’ ; but that expres- 
sion to my mind involves an assumption that the meaning is the 
same and an admission that the language is different.’'* Even 
the same words which in one statute are given a particular 
meaning, do not necessarily mean the same thing in another 
statute ; “ even in the same statute, the same word may be 
used in different senses at diffewmt places . . 

1. Defence of the Realm Consolidation Act, 1914 

The Defence of the Eealm (’onsolidation Act, 1914, empowered 
His Majesty in Council “ during the continuance of the present 
war to issue regulations for securing the public safety and the 
defence of the realm, and as to the powers and duties for the 
purpose of the Admiralty and Army Council and of the members 
of His Majesty’s forces and other persons acting on his behalf 
“. . Five express powers were conferred by regulation on 
the competent naval or military authority and any person duly 
authorised by hitn, 

“ where for the purpose of securing the public safety and 

the defence of the realm it is necessary so to do- 

fa) to take possession of any land and to construct 
military works, . . . thereon, . . . ; 

(b) to take possession of any buildings or other property 
• * * ? 

(o) to take such steps as may be necessary for placing 
any buildings or structures in a state of defence ; 

(d) to cause any buildings or structures to be destroyed 
or any property to be moved from one place to another, 
or to be destroyed ; 

(c) to do any other act involving interference with 
private rights of property which is necessary for the purpose 
aforesaid.* 

The purposes were limited to two. viz., “ the public safety ” 
and “ the defence of the realm ” ; the powers could be exercised 
only where “ for the purpose of securing the public safety, and 

* Per Lord Halsbury, L.C.. in Ktimden & Sons v. Ltmeashire <£ Toriektre Jtailwav 
Company (1889), 14 A.C. 248, 253. 

* Inland Revenue Oommiseioners v. Forrest (1890), 16 A.C. 334, 353. 

* Per Lord Wright in Lirersidge v. Sir John Anderson [1942] A.C. 206, 272, 
citing Barnard v. Oorman [1941] A.C. 378, 384, 385, 392, upon “ offender ” os 
the actual offender or the suspected offender. 

* Section 1 (I). 

* Pefenoe of the Eealm (Consolidation) Regulations, reg. 2. 
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the defence of the leahn it is necessary so to do ” A 
regulation might provide for the suspension of restrictions 
imposed by existing statutory enactments.* 

Despite these purposes, thus limited, those regulations 
impinged upon almost every branch of activity of individu^ 
and of the State.* 

2. The Emergency Powers {Defence) Acts, 1939-1940 

The Emergency Powers (Defence) Act, 1939, exhibits two 
striking differences— one, in the amplitude of its purpose, the 
other, in the subjectivity of its language. 

The Act empowers His Majesty in Council to make “ Defence 
Bogulations as appear to him to be necessary or expedient ” 
for one or more pf five purposes. The regulations may contain 
“ such incidental and supplementary provisions as appear 
to His Majesty in Council to be necessary or expedient for 
purposes of the Regulations.”* The phrase itself runs through- 
out the Defence Regulations like a theme. Thus, a competent 
authority may take possession of any land “ if it appears to that 
authority to be necessary or expedient so to do.”* 

The powers of the Minister of Agriculture and Fisheries to 
control cultivation and to terminate agricultural tenancies 
can be exercised “ as he thinks necessary or expedient.”* 

“ Navigation orders ” which the Admiralty is empowered to 
make may provide for 

“ such incidental and supplementary matters as appear to 
the Admiralty to be necessary or expedient.”® 

The competent authorities having power to control industry 
may by order provide 

“ for any incidental and supplementary matters for which 
the competent authority thinks it expedient for the purposes 
of the order to provide.’”' 

In the regulation for the avoidance of strikes and lockouts,® 
a similar power is conferred on the Minister of Labour and 
National Service. 

Nor do the purposes for which defence regulations may 
be made comprehend merely the “ securing of the public safety ” 

* Section 1 (2). And see Lord Wrenbury’s analysie of the Act in R. v. JSaUiday 
[1917] A.C. 280, 305-308. 

* See, e.g., Oarleton Kemp Allen, Law in tht MnHng (1939), 3rd ed., 462 ; 
C. T. Carr, AiminiBtrative Law (1933), 61 L.Q.R. 68-75, at 69-61. 

* Section 1 (4). 

* Defence (General) Regulations, 1989 (S.R. & O., 1939, No. 927), reg. 61 (1). 

' Regulation 62 (I). 

* Regulatian 43 (1). 

' Regulation 65 (1). 

* Regnlatioa 68aa (1) (e). See also reg. 73b (1) (d). 
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and “ the defence of the realm/' They extend to “ the mainten- 
ance of public order and the efficient prosecution of any war 
in which His Majesty may be engaged, and for maintaining 
supplies and services essential to the life of the commimity.” 
These regulations prevail over all statutes or instruments to 
the contrary/ Nor do they contain the sum of all executive 
power ; the residuary powers of the Crown remain : powers 
exercisable under defence regulations are in addition to the 
powers under the royal prerogative/ 

There is no prerogative, however, to make regulations/ Eve:^ 
Order in Council containing defence regulations must be laid 
before Parliament as soon as possible after it is made, and may 
be annulled by resolution moved and passed in either House 
within twenty-eight days ; but these orders are not “ statutory 
rules ” to which the Buies Publication Act, 1893, s. 1 (4), applies/ 
1 Section 1 (4). 

* Section 9 : cf* i-e/a;. 61 (2). For the general principle that when a statute 
empowers the Crown to do a certain thing which it might previously have done 
under the prerogative, the prerogative is pro tanto “ abridged ” or “ in abeyance,*' 
and the thing can thenceforth be done only under the statute : see the speech 
of Lord Atkinson in Attorney-Qeneral v. De Kepaer^a Royal Hotd [1920] A.C. 508, 
639, 642. The prerogative may be regarded as “ what is left of the original 
sovereign power of the Crown to legislate without the authority of the Houses of 
Parliament ” ; Report of Committee on Miniafer'a Powera (1932), Cmd. 4060, 24, 25. 
Examples are the power to legislate by Order in Council for a newly conquered 
country and to regulate trade and commerce in time of war, e.g., the Second 
Reprisals Order of 16th February, 1917, establishing a rigid blockade of enemy 
territory : ib. 

Lord Dunedin cites from Dicey the following definition with approval : ** The 
residue of discretionaiy or arbitrary authority which at any time is legally left in 
the hands of the Crown *’ : [1920]" A.C., at 626. During the war of 1914- IS the 
Crown could not take possession bv the powers of the prerogative alone : ih., at 628. 
And see per Lord Moulton, ib,, at 649, 652. 

For an historical and a critical disquisition on the prerogative and the ca‘^ps, see 
Ijeslie 8cott and Alfred Hildesley, The Case of Requisition^ chap. Ill, See also the 
description cited at 105, and the definition “ the residue of the discretionary powers 
of the executive which are not definitely regulated by law.’* 

And see V. St. Clair Mackenzie, The Royal Prerogative in War Time (1918), 
34 L.Q.K. 152-159. Pollock appends this illuminating note ; — 

** Prerogative is nothing more mysterious than the residue of the King’s 
undefined powers after striking out those which have been taken away by 
legislation or fallen into desuetude. Therefore it is certain that no argument 
based on prerogative can justify any kind of interference with person or property 
which would not have been lawful in the Middle Ages ; and medieevaf notions 
about the sanctity of property from confiscation without the process of law 
were pretty strict.” 

• De Keyaer*8 Case [1920] A.C. 608, 667, per Lord Sumner. See also per Lord 
Parker, in The Zamora [1916] 2 A.C. 77, 90. “ The idea that the King in Council, 
or indeed any branch of the executive, has power to prescribe or to alter the 
law to be administered by courts of law in this country is out of harmony with 
the principles of our constitution. It is true that, under a number of modem 
statutes various branches of the executive have power to make rules having the 
force of statutes, but all such rules derive their validity from the statute which 
creates the power, and not from the executive body by which they are made.” 

^ Thus reg* ISb was withdrawn and an amended reg. ISb submitted. 
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The Act was passed on 24th August, 1939 — ^to meet “ the 
present emergency ” ; war did not begin until 3rd September. 
In May, ‘1940, after the fall of France, His Majesty in Council 
resolved to assume wide powers — ^in the words of the preamble 
to the Emergency Powers (Defence) Act, 1940 — 

“ to secure that the whole resources of the commimity may 
be rendered immediately available when required for purposes 
connected with the Defence of the Eealm.” 

In one operative section, and by three lines, this statute 
brought within the control of His Majesty every person and all 
property within the realm. Defence regulations might provide 
for 

“ requiring persons to place themselves, their services and 
their property at the disposal of His Majesty.” 
for the purposes mentioned in the “ principal Act.'” 

“ Allied Powers,” i.e., “ foreign powers engaged in alliance 
with His Majesty, in any war in which His Majesty is also 
engaged, and “ associated authorities,” i.e., “ foreign authorities 
recognised by His Majesty as competent to maintain naval, 
military or air forces for servic<‘ in association with His Majesty's 
forces,” may be authorised to exorcise certain powers (with 
appropriate modifications) conferred by Defence (General) 
Regulations. 

Any enactment made before 22nd May, 1940, may be 
amended, suspended or modified by Defence Regulations : 
more than 200 statutes are affected.* 

These two statutes — the Emergency Powers (Defence) Acts, 
1939 and 1940 — ^upon an Address to His Majesty by each House 
of Parliament, can bo continued in force from year to year 
during “ the emergency.”® There is power, by Order in Council, 
to declare the emergency at an end ; at the end of the day on 
which the order comes into operation the Acts will expire.* 

' The new Act, printed on a single sheet of paper, comes near to suspending 
the very essence of the constitution, as it has been built up in a thousand years ” : 
T^r Ttmen^ 23rd May, 1940, pp. 6, 7. See NoU iii (1910), 56 L.Q,K. 285, 286, 
and per I.iord Macmillan, in Liversidge v. Sir John Anderson [1942] A.C, 206, 262. 
“ Sometimes popularly referred to as the Everything and Everybody Act ” ; 
Sir Cecil Thomas Carr, Coficeming English Administrative Law (1941), 19, Note 20, 
and chap. 3, Crisis Legislation. 

* Emergency Powers (Defence) Act, 1940, s. 1 (2). See list of these statutes 
in vol. I of Defence RegtilaUon$, printed by His Majesty’s Stationery Office 
( loth ed,, 24th March, 1944), ii-xi. Miscellaneous Defence Regulations^ are printed 
in vol. II (13th ed., 10th August, 1943). 

Thus, the War Risks Insurance Act, 1939, has been amended by the Defence 
(War Risks Insurance) ^gulations, 1940 (S.R. & O., 1940, No. 77J); the 
Compensation (Defence) Act, 1939, by Defence (General) Regulations, 1939, 
regg. 60a, 50b, 61a. 6ln, 68ab, 79c, 79ca. 

* /6., 8. 1 (3), amending s. 11 (1) of the principal Act. 

The principal Act, s. 11 (1), proviso. 
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“ If extraordinary powers are here given, they are given 
because the emergency is extraordinary and are lifted to the 
period of the emergency.”^ 

All spheres of legal relations — constitutional and adminis- 
trative, social and commercial and industrial — are restricted and 
regulated by defence regulations ; these are implemented by 
orders, rules and bye-laws made by “ competent authorities ” * 
— His Majesty’s Ministers and others. These regulations and 
their orders constitute a paramount code. Yet although for 
the duration of the emergency liberty has been suspended, 
the ordinary law of the land — save as thereby affected — ^has not 
been suspended. Neither regulation nor statutory order 
declares the whole law. Vast tracts of law in time of war lie 
in the region of common law : the status of an alien enemy, for 
instance, and his procedural capacity, and the rules of the 
dissolution of a contract upon the frustration of the adventure. 
As Lord Atkin, though alio intuitu, nobly declared : — 

“ In this country, amid the clash of arms, the laws are not 
silent. They may be changed, but they speak the same 
language in war as in peace.”® 

3. “ Children ” and “ Grandchildren ” of the Act 
In 1931, 800 Statutory Eules and Orders were made ; in 1938, 
1,606; in 1942, 1,697; in 194.3, 1,792; in 1944, 1,479.* 
Eegulations made under the statute have been called “the 
children ” of the Act ; Orders under the regulations, their 
“grandchildren.”® “ Oreat-grandchildreii ” there are, too : the 

^ Per Lord Wnght, Lwersidge Oaee [1942] A.C., mpra, 261. For a criticism of 
legifilation by Order in Council, see per Bankea, L.J., in K, v. Secretary of State for 
Borne Affaire, ex parte O^Brien [1923] 2 K.B. 361, 382. The Emergency Po’viers 
Act, 1920 — “ to make exceptional provision for the protection of the community in 
cases of Emergency ” — remains on the statute book, but becomes effective only 
by “ a proclamation of emergency (s. 1 (1)), which, unless lenewed, cannot 
remain in force for more than one month at a time. While the proclamation is 
in force, His Majesty in Council may, by order, make regulations for securing the 
essentials of life to the community ” (s. 2 (1)). Those regulations may confer 
on a Secretary of State or Government department or other persons in His 
Majesty’s service, “ such powers and duties as His Majesty may deem necessary 
for the preservation of the peace . . . and for any other purposes essential to 
the public safety and the life of the community, and may make such provisions 
incidental to the powers aforesaid as may appear to His Majesty to be required 
for making the exercise of those powers effective.’* The regulations must be laid 
before Parliament and cannot continue in force for more than seven days unless 
both Houses pass a resolution for continuance : Carr, op. cU., 71, 72. 

* The principal Act, s. 1 (3). The meaning of the term often varies with the 
particular regulation, and is specially defined. See regs. 100 (1) and 49 for the 
meaning in Part IV (regs. 49-78 a). 

* JAvereidge Case [1942] A.C. 2^. The words are reminiscent of the eloquent 
dissent of Lord Shaw in B, v. EdUiday [1917] A.C. 260, 288, 289, 

Offkial Report, voL 389, coL 1697 ; 17th January, 1946. 

‘ Sir Cecil Carr seems to be the author, op. ctl,, 88 ; the terms were used in the 
debate on Statutory Boles and Orders, col. 1698. 
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directions given and instructions issued under the Orders. The 
Donoughmore Committee on Ministers’ Powers in 1932 had 
reconraended the appointment of a Standing Committee to 
examine delegated legislation and to report to the House of 
Commons.^ The fai’-reaching scope and the frequent unintelli- 
gibility of Defence Eegulaliuns and Orders have been seriously 
criticised.® 

In 1943 the Home Secretary declared that in time of war 
the setting up of a committee to examine delegated legislation 
was inapplicable.® Matters of primary importance — e.g., the 
amendment of an Act of Parliament — would be dealt with by 
Defence Eegulation which could be annulled by a prayer.® 
The statutory safeguard in the Act of 1939 against oppressive 
Defence Eegulations — a prayer in either House of Parliament 
for annulment within twenty-eight days® — sometimes invoked, 
has, on oc<*asion, been successful.* 

4. Continuance of the Act 

The Emergency Powers (Defence) Act, as amended, has been 
continued in force from year to year, upon an humble Address 
being presented by each House of Parliament to His Majesty 
in pursuance of s. 11 (1). A significant debate upon the duration 
and the limits of delegated legislation took place upon the 
resolution for its continuance for the year beginning 24th August, 
1943.® 

The suggestion of an advisory or a special or select commit^ 
was again put forward whose function it would be to scrutinise 
delegated legislation and, where necessary or desirable, to call 
the attention of the House of Commons to its provisions.® 

* (1932), Cmd. 4060, Official Report^ loc. cit, col. l.'>99. 

* Thus an order regulating the supply and distribution of tomatoes ran to 
nine pages, followed by eight and a half pages of schedules ; /oc. cit,, coL 1635. 

And see the full title of the “ Contnil of Tins, Cans, Ki'ys, Drum’^ and Packagmg 
Pails <No. 10) Order, 1943 (No. 1216), cited by Mr. Moelwyn Hughes; OfficM 
RepoH, vol, 400, No. 28, 17th May, 1944, col. 278. 

* Lac. c%L, cols. 1648, 1655-1669. 

* Loc. c%t., cols. 1664-1666. 

* The Emergency Powers (Defence) Act, 1939, s. 8 (2). 

* »See examples and references gi's^en by Carr, A RequhUed Liberty^ 42 Columbia 
Law Review, 343, 346. Regulations 78 (Control of Undertahngs) and 33b (CoMc- 
ptdaory TrfaimerU of Venereal THseasc) were unsuccessfully challenged ; rog, 42ba 
(Sunday Opening of Certain Thealree), after a close vote, was annulled. 

During the 1942-43 Session there have lieen ten prayers, dc^almg, respectively, 
with ; veneral disease ; shipping and personal restrictions ; road traffic and the 
speed of agricultural vehicles ; billeting and the requisitioning gf houses for 
billeting ; the Government’s nomination of directors to control factories ; fuel 
consumption and inspection ; British Overseas Airways Corporation : trespass on 
agricultural crops: fireguard duties (Official Report^ vol. 400, 17th May, 1944, 
ook. 276). 

’ OffitM Report, vol. 391, No. 89. 16th July, 1943, cols. 426-636. 

» /&., ook. 436, 430, 440. 449-452. 475-477, 488. 



44 


EMBBGBNCT POWERS t EFFECT ON CONTRACTS 


It was further sugprested that, before the appropriate time for 
renewal arrived in 1944, a notional term be put to the Act in 
order to avoid the annual necessity for renewal, or that the 
minimum of powers be produced which were thought to be 
necessary for the rest of the emergency.^ 

The Home Secretary pointed out that these exceptional Acts, 
conferring upon the executive “ very exceptional ” powers, 
were subject to certain Parliamentary checks.® He could not 
accept the proposal for a select committee ; to prosecute the 
war, exceptional law-making powers were essential, to be 
exercised with confidence and speed, subject to Parliamentary 
check by the moving of a prayer.® At some time there must 
be a review : first, from the point of view of those who wished 
completely to end all exceptional powers, unless a strong case 
could be made ; secondly, from the point of view of protecting 
the community during the transition from war to peace. 
Without those powers “ I am not even sure the war could go 
on.”® 

5. Select Committee on Statutory Rules and Orders 

On 1 7th May, 1944, the Home Secretary, recognising “ changes 
of circumstances ” and the pressure of parliamentary opinion, 
agreed to set up a small Select Committee of the House of 
Commons to scrutinise certain statutory rules and orders and to 
report to the House.® 

In the course of the debate a member of the Donoughmore 
Committee illuminated the contrast between legislation by Bill 
and delegated legislation.® The House of Commons has the 
opportunity of discussing both the principle and the wording 
of a Bill before it becomes law ; with delegated legislation 
neither the principle nor the wording comes to the notice of 
the House until a regulation has been made. A draft regulation 
is subjected to discussion among heads of interested departments 
and their representatives, but at no stage has the draft been 
“ brought up against its practical applii-ation, except to such 
extent as there may be wise administrators inside the depart- 
ment who foresee possible dangers.” Very often a regulation 
made in good faith is so framed as to achieve not merely its 
object, but a great deal more — ^not asked for and not necessarily 
foreseen. 

» Official Report, vol. 391, cols. 451, 465. 

* Ib. col., 4.S9. 

» Ib. ooL, 493. 

*/6. 001,497. 

» OffloM Report, vol. 400, cols. 203-299, at col* 267. 

* Mr. Burgin, ib., at cols. 226-231 . 
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“ Delegated legislation/’ said the Home Secretary, within 
limits that may be disputable, is necessary and inevitable*”^ 
Parliamentary checks were therefore desirable, but between 
“ war-time emergency powers ” and “ peace-time non-emergency 
powers ” there was a clear distinction.^ A scrutinising 
committee sliould see those regulations and orders which 
Parliament has provided should not be effective unless approved 
by an affirmative resolution and also those regulations against 
which a prayer or negative resolution could be raised. There ^ 
would b(' power to hear an officer of the department and to 
ask for a memorandum on the facts.® The committee, which 
would be advised by Mr. Speaker’s Counsel, Sir Cecil Carr, 
would then report to the House. Their function would be 
neither to discuss policy nor to interpret the law, but to call 
the attention of the* House to matters of which it should be 
made aware.^ 

On 21st June, 1944, “ The Meet Committee on Statutory Itules 
and Ordera ” was set up.^ The committee consists of eleven 
nnmibers representing all political parties ; it has the assistance 
of the Counsel to Mr. Speaker. The quorum is five. It may 
sit although the Hous(‘ has adjourned and may report from time 
to time. The committee may require any Government depart- 
ment concerned to submit a memorandum explaining any rule, 
order, or draft under consideration, or to depute a representative 
to appear as a witness in order to explain the docmnient. Before 
reporting that the special attention of the House be drawn to 
any such document, the (*ommitt(‘e must atford any Government 
d(»partment concerned an opportunity of explaining orally or 
in writing at its discretion. 

The functions of the Select Committee are to consider every 
statutory rule or order (including any provisional rule under 
Rules Publication Act, 1893, s. 2) laid before the House, or laid 
in draft before the House, npon which proceedings may be taken 
in either House of Parliaments^'' to determine whether on any of 
five specified grounds the special attention of the House should 
be drawn to it. The five grounds are — 

(i) that it imposes a charge on public revenue or requires 
payment for any licence or consent or services to be rendered to 
a Government department or to a local or public authority ; 

(ii) that it is made under enactment specifically excluding it 
from challenge in the courts ; 

' Official Report, vol. 400, ool. 264. 8eo Lord Greene’s Haldane Memorial Lecture, 
1944 ; Law and Progress, 94 Law Joum., 357, 368. 

* Upon Administrative Law, see C. T. Carr, in (1935), 51 L.Q.K. 68-76, at 63-69, 
on D^egated Legislation, 

» Ib„ col. 269. 

« 76., cols. 268, 274, 

^Official Report, vol. 401, 2lst June. 1944, cpls. 310. 311, 
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(iii) that it “ appears to make some unusual or unseated 
use of the powers conferred by the statute under which it is 
made ” ; 

(It) that unjustifiable delay in publication appears to have 
occurred ; 

(v) that, “ for any special reason, its form or purport calls 
for elucidation. 

6. Review of Emergency Powers 
On 14th July, 1944, upon a motion that an humble Address 
be presented to His Majesty, pra3ring that the Act be continued 
in force for a further period of one year, beginning with 24th 
August, 1944, a debate followed concerning the need for a pro- 
gressive relaxation of emergency powers when hostilities in Europe 
come to an end and during the transition from war to peace.* 
“ When hostilities in Europe come to an end,’’ said the Home 
Secretary, “ there must be a general review of emergency 
powers.”® Powers will still be necessary for the efficient 
prosecution of the Japanese war. During the transition from 
hostilities in Europe to p<‘ace, “ special powers ” would also be 
required in order to secure “ the equitable distribution of 
supplies.” Replying to the Marquess of Reading in the House 
of Lords on 8th Mar<“h, 1946, upon the termination of controls 
and regulations when mihtary necessity has ceased,* Viscount 
Simon, L.C., observed that certain controls, e.g., control of 
food, would continue to be necessary for some time after tlic 
war, and that, if need be, statutory authority to make such 
regulations would bo sought.® 

Emergency powers were conferred upon His Majesty for 
“ the present emergency ” ; special legislation, it is submitted, 
will be required to enable His Majesty to exercise any “ special 
powers” which it is thought expedient that he should be 
enabled to exercise during the transition from war to peace. 

II. CONSTRUCTION OF EMERGENCY POWERS 

1. Discretion of Executive 

Before considering the Defence Regulations as a whole, it 
is necessary to inquire into certain preliminary matters. Wliat 

* In their fiist report, the comraittee reported that the attention of the House 
should be drawn to the Utility Apparel and Utility Cloth Orders (Amendment) 
Order, 1944, on ground (lu). A motion was tabled asking that the order be 
annulled : The Ttines, 24th July, 1944. 

See also Special Report upon “ certain anomalies m the machinery of 
Parliamentary control and of lules publication : House of Commons Papet 1 13 
{31st October, 1944). 

* Official Report, 14th July, 1944, vol. 401, cols. 2015-2089. 

» Ib., col. 2078. 

* O^Ud Report, vol. 135, 6th March, 1945, cols. 326-333, 

8th March, 1945, cols. 434, 438, 
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is the quality of the disctetion coofeired upon the executiye t 
What canons of construction are employed by the courts! 
How far does the doctrine of ultra vires apply to a Defence 
Regulation or to an Order made under it ! 

(a) During War of 1914 

Even under the Defence of the Realm Consolidation Act, 
1914, the courts would not inquire into the discretion of the 
executive where it appeared to have been properly exercised : 
In The Zamora^ Lord Parker said : — 

“ The judge ought, as a rule, to treat the statement on oath 
of the proper officer of the Crown to the effect that the vessel 
or goods which it is desired to requisition are urgently required 
for use in connection with the defence of the realm, the 
prosecution of the war, or other matters involving national 
security, as conclusive of the fact. . . . Those who are 
responsible for the national security must be the sole judges 
of what the national security requires. It would be obviously 
undesirable that such matters should be made the subject of 
evidence in a court of law or otherwise discussed in public.” 
Yet, when the war was over, it was said by Greer, J. : — 

“ Regulations which, on the face of them, show that they 
cannot afford any assistance in securing the public safety 
and the defence of the realm are not -vrithin the powers 
conferred by the Legislature on the King in Council to make 
regulations under the Defence of the Realm Consolidation 
Act, 1914.”® 

And a regulation which prohibited any person, without the 
consent of the Minister of Munitions, from taking proceedings 
to eject a munition worker from a dwelling-house, by a strong 
Divisional Court was held invalid.® To empower a Mnister to 
forbid such proceedings was not considered to be “ a necessary, 
or even reasonable, way to aid in securing the public safety and 
the defence of the realm.” Another ^oimd was given : to 
take away from the King’s subjects their right of access to the 
courts requires the express words of a statute.® The spirit of 
“ independent scrutiny ” by the judges, urged by Lord Shaw 
during the war, in his dissenting speech in R. v. HaUiday,^ 
hovered once more over the courts. 

(&) During War of 1939 

In the unparalleled plenitude of their language, the Emergency 
Powers (Defence) Acts, 1939 and 1940, have conferred upon the 

» [1816] 2 A.r. 77. 106, 107. 

• Hvdtoria Bay Company v. Maelay (1020), 36 T.L.R. 469, 476. 

• Cheater v. Bntmm [1920] 1 K.B. 829, 833, per Darling, J. 

• /6., 836, per Avory, J. ; 838, par Sankey, J. 

»fl917) A.C.260, 287. 
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executiye “ an adxninistrative plenary discretion ” : it is for the 
Minister alone to decide whether he has reasonable grounds and 
to act accordingly.* True, Lord Wright, in The Liversidge Case, 
was speaking of the power of the Home Secretary to detain, 
under reg. 18b (1), a person of whom he has “ reasonable 
cause ” to believe certain facts.® But the reasoning, it is 
submitted, is general and applies to the whole foundation of the 
Defence Begdlations. A Minister is empowered to take a 
prescribed course, “ if it appears . . or “ if he is satisfied,” 
or “ if he has reasonable cause.”® No distinction in meaning — 
it has been held — ^flows from the difference in language : “ This 
collection of regulations is more like a fasciculus of different 
enactments, many made at different dates, than a single 
statute.” 

The choice is the choice of the Minister — and his choice 
alone. 

“ All the word ‘ reasonable,’ then, means is that the Minister 

must not lightly or arbitrarily invade the liberty of the subject. 

He must be reasonably satisfied before he acts, but it is still 

his decision and not the decision of anyone else.”* 

A court of law could not have before it the information on 
which the Minister acts, “ still less the background of statecraft 
and national policy which is what must determine the action 
which he takes on it.”® There was “ no triable issue as to 
reasonableness for the court.”* The issue is not “ within the 

» T^iverfidge Case [19421 A.<X 206, 269, 270. 

* 76., 265, upon the restricted powers conferred by reg. 14 b made under the 
Act of 1P14^ whereby the Minister could only act on the recommendation of a 
competent naval or military authority, or of the advisoiy comnattee. 

® See the definition of “ essential work ” . as “ work apyioaring to a competent 
authority to be essential” for Bar purposes (regs. r;4AA (4), 55 (6), oSa (4a)). 
Compare the definition of ” war production undertaking,” as “ an undertaking 
which, in the opinion of the competent authority, is or should be principally 
engaged ” on articles required for the >uir (reg. 54c (4)). 

®76., 268. For the nature of a quasi-judicial decision, and the duty of the 
Minister, see Cmd. 4060, 73 et seq, A quasi-judicial decision involves (1) the 
presentation of their case by the parties to the dispute ; (2) the ascertainment 
of the facts by means of evidence, often with the assistance of arguments ; (3) the 
submission of legal argument if the dispute is a quiE^stion of law. It does not, 
however, involve (4) a decision which disposes of the matter by a finding upon 
the facts and an application of the law to the facts, wdth a ruling upon a disputed 
question of law. The place of (4) is taken by ” administrative action, the character 
of which is determined by the Minister’s free choice.” His ultimate decision is 
“ governed not by a statutory direction to him to apply the law of the land to 
the facts and act accordingly, but by a statutory permission to use his discretion 
after he had ascertained the facts and to be guided by considerations of public 
policy. This option would not be open to him if he were exercising a purely 
judicial function ” (ib., 74)1 For examples of quasi- judicial decisions by Ministers^ 
see 90-92. 

® 76., 267. 

• 76., 269. 
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competenc5e of any court/’^ Only thi‘ Secretary of State has 
“ the materials for exercising the dis<iretion.^’^ 

The knowledge that in the last resort, the Minister is 
responsible to Parliament for the proper exercise of his emergency 
powers is a sufficient safeguard against arbitrary abuse.^ 

• “ ‘ Satisfied ^ must mean ‘ reasonably satisfied/ It cannot 
import an arbitrary or in'ational state of being satisfied/’*^ 


^ 76., 270. If hard cascB make bad law, f^mergcncies may make worse. Either 
the emergency is not allowed to disturb the p<‘rmanent and immutable princi{)IcH 
or else it smashes its way tinough them ” ((Wr, o/>. r/7., do), 7’he Pome {Secretary 
declared in th(‘ House of Oommons : “ Tlu^ only reason for Defence Regulation IH'b 
IS that this is a problem in the nature of whieh you cannot bring a judicial charge 
or get a eonvietion in a (‘oiirt of law. If w'e could do that, we should not be justified 
in having reg. ISn at all. It is precisely because these cases are outride that 
category that we need the regulation " {Official Hepnrf, vol. col. 504). 

See the debate upon the release of Sir Oswald Mosley : Official lieporf^ vol. 395, 
<ols. 395-478, 'Phi* Attorney-Oeneral, after pointing out that "‘the overriding 
power ” to dc'tain is to lx* found in the Emergency Powers (Defence) Act, 1939, 
s. I (2) (a) : Deftmeo Regulations may make provision “ for tlie detention of persons 
whose detention appears to the Secretary of State to l>e expedient in the interests 
of tlie public safety or the <lefeuee ol the realm.*’ doclared : '* From the moment 
the Home Secretary decides that it is no longer in the public interest to detain a 
man, then his detention is unlawful if it is eontiuued '* (col. 435). 

*//>., 201, 258, per Lord Macmillan. StK‘ the dicta in R. v. IJalhdny 11917] 
A.(\ 200, 208, per Jaird Finlay, L.C\ : 271, prr Lord Dunedin : “The danger of 
abuse is theoretically present ; practically, as things exist, it is, in my opinion, 
absent ; 273, per Lord Atkinson ; 308, f}cr Lord Wren bury ; 285, pfr Lord Hbaw% 
conirn. And see Dicev, iJfvcfoptmnf of Admtui'ilrnhcc Law in England (1915), 
31 L.y.R, 148-153, at 152. 

See W. 1. Jennings. Th Rule of Law in Total II nr (1941), 50 YaleL.J., 308-380, 
at 386 : “ . . . w’hile the powers which the emergency legislation lias vested m the 
Government are wide enough to infringe aitogethei the principles which might 
reasonably be regarded as tliosi^ of the rule of law, those principles, reasonably 
interpreted, are in fact carried out in the actual exercise of those pow'ers. In other 
words, the legislation which actually touches the individual ciiiren through the 
application of the ' ('hildren ’ and the ‘ grandchildren ' of the Emergency Powers 
Acts is not arbitrary or despotic. The Emergency Powers Acts themselves w^ould, 
in a legal sense, permit ol arbitrary goxemment : political conditions, through the 
control of Parliament, forbid abuses in the exercise of the Ads. I’hc continuing 
flexibility of the British constitution has nuulo it adaptable to total war. The 
Oov(*rnment has pow'^ers almost as vast as those of any dictator, but parliamentary 
control prevents those abuses which arc nssociaR‘d wdth dictatorship.'’ 

®fl942] A.(\, at 271. Upon the Liv^rf<idge Caw, see the Note of Sir W. S. 
Holdsworth in (1942), 58 L.Q.R, 1 3. The question whether “ reasonable cause " 
must, in the last resort, be alleged and proved as a qne.«»tion of fact before a court, 
or whether the mere statement of the Secretary of State (under reg. ISn) that he 
had rt^asonable cause for his belief is suttieient, entirely depimds on whether Die 
point raises “ a justiciable issue ”—i.e., “an issue within the competence of the 
court to try,” or an issue that “ turns on political and administrative oonsideia* 
tions.” An issue is justiciable “when it must be determined solely by the 
application of the law to the facts ; it is not justiciable if it is not solely ho 
determinable,” but depends upon administrative action and the free choice of 
the Minister. The distinction is the same as that between a judicial and a 
quasi-judicial decision (Cmd. 4060, 73-75), 

See also Prof. A, L. Goodhart’s Note, ib., 3-8 ; Megufaiion 18b and Reasonable 
Cause by Dr. Carleton Kemp Allen, contra, supporting tlie dissenting speech of 

4 
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The great dissent of Lord Atkin recalls the powerful speech 
of Lord Shaw in B. v. Halliday.^ He vigorously rejected the 
“ subjective test.” “ If the Secretary of State has reasonable 
cause,” cannot merely mean,“ if the Secretary of State thinks 
that he has reasonable cause.”* The words “ If A has X ” do 
not mean, and cannot mean, “ If A thinks that he has.” 
“ Beasonable cause ” is a fact, capable of determination by a 
third party — ^in English law by the judge, and not by a jury : 
“ it has always been treated as an objective fact, to be proved 
by one or other party and to be determined by the appropriate 
tribunal,” e.g., in an action for malicious prosecution.® Those 
who framed the Defence (General) Begulations used the words 
“ reasonable cause ” to indicate that “ mere honest belief is 
not enough.”® The object was to secure a condition which, 
if necessary, could be examined by the courts. Where the 
decision is left to the Minister without qualification, the words 
omit the reference to reasonable cause.® On the other hand, 
twenty-three regulations import reasonable cause — some, as an 
ingredient in an offence, some as a defence, and some in the 
powers given to the executive for the protection of the State.® 
Coming to reg. 18 b, “ the organisations . . . are impugned if 
the Secretary of State is satisfied as to their nature, but the 
person is not to be detained unless the Secretary of State has 
reasonable cause to believe that he is a member ... I suggest 
that the obvious intention was to give a safeguard to the 
individual against arbitrary imprisonment.”* The original 
regulation issued in September, 1939, gave the Secretary of 
State complete discretion {“ The Secretary of State if satisfied 
. . . ”}. This was withdrawn, and in November, 1939, the 
regulation was issued in its present form : “ The Legislature 

Lord Atkin, <6., 232-242 ; A Short Bejdkation, by “ A, L. G.,” 243-246 ; Last 
Wards on RegvUUum ISn by Dr. Allen, containing new facts on the history of the 
amending of reg. 18b., 462-465 ; Noitf ib,, 465, on the Johnsonian meaning 

of reasonable.^' Upon the Liversidge Case^ r. 14b of 1915, and the amendment 
of r. 18b of 1939, see Sir Cecil Thomas Carr, A Regvdaied Liberty^ 42 Columbia 
Law Review (1942), 339, 344-356. 8ee also D. M. Gordon, Admtniatrafivt 
Trihunods and the Courts (1933), 49 L.Q.R. 94-120, at 106, 107, for the distinction 
between a ** judicial ’* and an “ administrative ” tribunal ; 419-442, at 422-4, 
upon the meaning of ** is satisfied *’ ; and upon the alleged power of inquiry by 
the courts into the “ reasonableness ” of the exercise of administrative *' 
discretion. 

1 [1917] A.C. 260. 

* [1942] A.C., at 226. ** * If A has a broken ankle ’ doe^ not mean and cannot 
mean, ' If A thinks that he has a broken ankle . . . ' " (t5., 227). 

» lb., 228. 

* Ih., 232. 

» J6., 233. 

* ih., 237. 
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intentaonally introduced the well-known salegnard by the 
changed form of words.’*' 

An “ objective ” condition, then, exists to the power of the 
Minister to detain, the existence of which, if in dispute, is 
cognisable by a court of law. 

“ No one doubts that the Emergency Powers (Defence) 
Act, 1939, empowers His Majesty in Council to vest any 
Minister with unlimited power over the person and property 
of the subjects. The only question is whether in this 
regulation they have done so.”' 

The detained person is entitled to make objections to an 
advisory committee ; and he must be informed by the chairman, 
with adequate particulars, of the grounds on which the order 
has been made. “ What are these grounds and these particulars 
but the very facts constituting the ‘ rea.sonable cause ’ which, 
on the true construction, might have to be investigated by the 
court f ”* The Home Secretary is entitled to withhold evidence 
“ which he can assure the court is confidential, and cannot, in 
the public interest, be disclosed.”® If the courts believed the 
Home Secretary and a<-cepted the substance of the information 
on which he acted as constituting reasonable cause, they should 
be satisfied that reasonable cause has been shown.* 

“ I view with apprehension,” 
said Lord Atkin, 

“ the attitude of judges who, on a mere question of con- 
struction, when face to face with claims involving the liberty 
of the subject, show themselves more executive-minded than 
the executive. Their function is to give words their natural 
meaning, not, perhaps, in war-time leaning towards liberty,” 
but not going beyond the natural construction of the statute.® 

“ It has always been one of the pillars ol freedom . . . that 
the judges are no respecters of persons, and stand between 
the subject and any attempted encroachments on his liberty 
by the executive, alert to see that any coercive action is 
justified in law.”® 

In the resurgence after the war of 1914 of the judicial scrutiny 
of the D.O.R. regulations, the dissenting snecch of Lord Shaw* 

* [1942] A.C., at 239. 

» lb., 240. 

* 76,, 241. See Duncan v. Caminfll, Laird ds Co., Ltd. [1942] A.C. 624, and the 
speech of Viscount Simon, L.C., embodying the unanimous opinion of seven legal 
peers. And see Production Injurious to Public Iniertst in The Solicitors’ Journal, 
vol. 87 (1943), 61-63, 71, 79-80. 

* 76., 242. 

* 76., 244, following the dictum of Pollock, C.B., in Bovoditeh v. Baldiin (I860), 
6 Ex. 378, cited by Lord Wright in Barnard v. Oorman [1941] A.C. 378, 393. 

See Keeton (1942), 6 Mod. L. Rev. 162-173. 

* B. y. HalHday [1917] A.C. 260, 276-306. 

4A 
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became the locus classivus. When the war of 1939 is over and 
gone, and once again, in tranquillity, executive action is tested 
in the courts, there may well be a judicial return towards the 
attitude of Lord Atkin.^ Yet the pronouncement of Lord Wright 
which represents the law — the “ administrative plenary 
discretion of the executive^ — altliough it was spoken of 
reg. 18 b (1), app<*ars g(‘neral in its reasoning. Tlie day of 
distinguishing ” is far off. The day when precedents become 
persuasive rather than coertave appears to bt‘ even further away.'* 

2. General Canons of Consirueiion 
It is well established that in construing tlie meaning of a 
statute, or of a regulation or statutory rule or ordcT,^ “the 
language of a Minister of the Crown in proposing in Parliament 

^ See the wise observations by Carr, op. c?7., 92. ‘‘In the eternal dispute 
between government and libc^rty, crisis means more government and less liberty 
. . . Free peoples, when they tomjiorarily surrender freedom, wiU ex])ect to S€^e 
their inheritance restored to them when the storm is over . . . Intensive 
regimentation and restrictions, impatient suppression of heterodox views, intern- 
ment of dissentients, and other phenomena Idiely to be visible in times of great 
stress are steps toward dictatorship, even when taken along a lawful and 
constitutional road." 

In the fJe Keiper [ 192(1 j A.C. .WH, ,5(»3, Lord Sumner ()bser\t*d : " Exper- 

ience in the present war must have tnught us all that many things are done in the 
name of the executixe in such times purporting to be for the common good, x\hich 
Englishmen have be(*n too pat riotie to eontest." 

See Lord Wright’s tribute to Lord Atkin, In Mantiriani (1944), <>(» L.(^R. 
382-334, at 334, and Prof. Outteiidge's noble appreciation, th.y 334-34<l, at 340: 
“ . . . his speech in the House of Loida will go down to postent\ as ,i \igorou'» 
re-assertion of th(‘ rights of the individual citw.en, and, as surh, will tintl a place* 
in the annals of the law 

‘‘‘The Home Secretary, upon the Kesolutioii on 23rd July, I9t3, for the 
continuance of the Acts, made a statement upon procedure and persons “ d(‘tained ’’ 
under reg. ISit {Official Report vol. 391, cola. 498 504). Tasea arc i<*vieweil 
periodically by the Home Secretary personally. “ Tlie only issue for m<‘ is," be 
declared, “ Is this man likely in certain circumstances to be dangerous to the 
sei'iirity of the Htatf* If he is, I have o right and excMi a duty to keep him inside. 
If he is not, I have a duty to let him out. That is broadly the issue upon which th(* 
decision is made " {col. 499). 

On 16th June, 1944, the Home Secretary stated that in July, 1943, 429 XJersons 
were in detention, and 220 on 31st May, 1944. Tin* number of persons detained 
at any time xvas 1,829, and the maximum at any given time (August, 1940), was 
1,428. The cases an* kepi under regular review {Official Reports xol, 400, 
col, 2380). The occasional diflmmcc of view between the Home Secretary and the 
Advisory Conmiiitee depended on " the wider baiskground " of the llonu* Secretary 
than the committei* could " possibly have " (eol. 2385). 

*8ee Essay of Lord WVight, Prcced^nls, in University of I’oronto Law Journal 
(1942), vol. IV^ 247-277, at 270 ; Cambridge Law Journal (1943), voj. VIII, 118-145, 
at 144. 

The Supreme Court of the United States '* has from the beginning i injected a 
doctrine of disability at self-correction " : per Frankfurter, J., in Hch'ermg v. 
Holhek (1940), 60 Sup, Ct. 444, 452 (quoted in (1941), 19 Can. Bar. Kev. 151)/ 

•Per Lord W^right in [1942] A.C. 200, 270, 271, citing Lird Haldane, L.C., in 
Jjocal Gm^ernment Retard v, ArJidge f 1915] A.(’, 120. 130, 



JEMJEKOKNOY POWER8 : EFFECT ON CONTRACTS 


63 


a measure which eventually becomes law^’’^ or the language 
of debate in the House of Commons or the House of Lords is 
inadmissible in evidence.^ Yet, where the plain meaning is in 
doubt, tlje court will prefer a construction whicli (*arries out 
‘‘ the plain intention of those responsible for the Order in 
Council rather than one whi(*li will defeat that intention/^^ 
Lord Atkin declared that the function of the judge is to give 
words th(‘ir natural meaning, not, perhaps, in war-time leaning 
towards liberty,” but, wiiere the liberty of the subject is 
concerned, not going beyond the natural construction of the 
statute."* Words, however, (‘aniud be eonstrued in oavuo, but, 
as Lord Wright said, 

“ by serulinising the language of tlie enactment in the light 
of the eircumstiinc(‘s and the general judicy and object of the 
measure/’^ 

Lord Macmillan reconciles the appan^nt conflict b(dw^een the 
(‘onstruction of a w'ar-time measure and the general canon of 
<*onstru(*tion in time of peace : — 

It is important to have in mind that the regulation . . . 
is a war m<‘asure. Tiiis is not to say tliaf the courts ought to 
adopt in Avar-time canons of construction dillcrent from those 
which they follow in peace tune . . . But in a time of 
(Miiergeney when the life of tin* whole nation is at stake it may 
well be that a regulation for the deience of the realm may 
quite' })rop(*rly liave a meaning which because of its drastic 
invasion of (lie* liberty of the subject the courts w^ould be slow 
to attribute to a peac(*-time measure. The purpose of the 
regulation is to <msure ]>nblie safety, and it is right so to 
int(*rpre1 (*nu*rgeney legislation tis to promote ratlier than 
defeat its efli(‘a<*y for the defen(*e of tin* realm. That is in 
accordanci* with a general rule ap])lieable to tin' interpretation 
of all statute's or statutory r<*gulations in peace time as well as 
in war-time.”® 

^ Assarfi Radivatn a* Ttahntf CV, M. v. Inland Hen>nu(> Oommu'^sionera 11935] 
A.(\ 445, 458. per Loid Wngbt. 

®See also pet Lord Duiiodiii, Jii Viscomitess Rhondda' ^ Claim [1922] 2 A.C. 
339, 390. 

^ [1942 1 A.O. 200, 219, p^r Viscount Maugham. 

^ Ih,, 244. 

» Ih., 261. 

«/6., 251, 252 Sec hhrhirl v. Alhop |19UJ N.Z.L.IL 370 (noted in (1941), 
19 Can. Bar Rev., 546, 547), Smith, J. (of the Supreme Court), is quoted as saying : 
“ When the interpretation of legislation ot this kind comes before the court, the 
function of the court is simplv to inqmie wliethet the Legislature has used adequate 
language to achieve its object. In determining this question, the court will give 
due weight to the paramount fact that the object of the legislation is the 
preservation of the State which confers these fundamental rights.’’ 

In Ex parte Sullivan (1941), 1 D.L.R. 676, a person detained under Emeigenoy 
Regulations was refused a writ of habeas corpus. 

And see Arpad Spitz v. Secretary of State for Canada (1939), Ex. C.R. 162, 166 
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Where one Order in Council has been superseded by another, 
said Lord Wright — 

“ the earher measure may be referred to as an historical 
fact and as giving information as to some evil or object which 
was being remedied.”* 

The locus rlassicus upon the interpretation of statutes is the 
Resolutions of the Barons of the Exchequer in Hcydon’s ease : — 

“ That for the sure and true interpretation of all statutes 
in general (be they penal or beneficial, restrictive or enlarging 
of the common law), four things arc to bo discerned and 
cqnsidered : — 

(b) First: What was the common law before the making 
of the Act. 

(c) Second : What was the mischief and defect for which the 
common law did not provide. 

Third : What remedy the parliament hath resolved and 
appointed to cure the disease of the commonwealth. 

And, Fourth : The true reason of the remedy. 

And then the office of all the judges is always to make such 
construction as shall suppress the mischief and advance the 
remedy, and to suppress subtle inventions and evasions for 
continuance of the mischief, and pro privato commodo, and to 
add force and life to the cure and remedy, according to the 
true intent of the makers of the act pro bono publico.^ 

These principles have been frequently reaffirmed. Thus, in 
Hawkins v. Oathercok,^ Turner, L.J., said : — 

“ In determining the question before us, we have therefore 
to consider not merely the words of this Act of Parliament, 

per Maclean, J. (cited in (1940), IS C'an. Bar Kev. 080) : “ When you come to 
interpret any war measure, th<' objects of the same must be held strictly in mind, 
and such measures mu‘<t be given that conwtnirtion which will best secure tlie 
end their authors had in mind. One must consider not only the wording of the 
war measures but also their purposes, the motives winch led to tJieir enactment, 
and the conditions prevailing at the time. In time of wax particularly, the substance 
of things must prevail over form, and usually all technicalities mu^t be swept 
aside.” See, for the Canadian ca«es, James Francis, The War Meamres Act • 
A Summary oj the Vasis Reqxirted (1941), 19 ('an. Bar Rev. 453-464. 

Upon the powers ol the (.loverfior-f General in Council, of Canada, under the War 
Measures .Acts, to sub-delegate his powers, legislative or administrative, see the 
exhaustive note on Hejerevee rc Hegvlafions (Chemically) under War Measures Act 
(1943), 1 I).L.R. 248, in (1943), 21 Can. Bar. Rev. 141-149. 

^ [1942] A.C. 211. The Interpretation Act, 1889, applies to Defence Regulations 
and to orders made thereunder ; reg. 99b (K.R. A O., 1943, No. 200). 

^ (1684), 3 Co. Rep. 7b. “1 am not sure that the wisest rule of construction is 
not one of the earliest — that is Sir Edward Coke in heydon^a Case,** said 
MacKinnon, L.J., in his Vresidcntial Address to the Holdsworth Club in 1942, 
on The Statute Book (at p. 11). He thinks that the preamble of a statute is 
fundamental to its understanding, citing Ck>ke (Litt. 79u). ” The rehearsal or 
preamble is a good means to hnd out the meaning of the statute, and as it were 
a key to open the understanding thereof.” 

« (1866), 6 De G.M. & G. 1, 21. 22. 
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but the intent of the Legislature, to be collected from the 
cause and necessity of the Act being made, from a companson 
of its several parts, and from foreign (meaning extraneous) 
circumstances, so far as they can justly be considered to throw 
light upon the subject.” 

The general principles were well summarised by Sankey, J., 
(as he then was), in Attorney-Qeneral v. Brown : — 

“ In construing an Act of Parliament it is . . . legitimate 
to consider (1) the state of the law at the time the Act of 
Parliament was passed, and the changes it was passed to 
effect ; (2) the sections and structure of the Act of Parliament 
as a whole . . 

Thus, in construing the Defence Eegulations and the statutory 
rules and orders made under them, the court will not “ lean 
towards liberty,” but will have in mind “ the cause and necessil^ 
of making the Act ” — the paramount purposes of the Emergency 
Powers (Defence) Act, 1939.* Lord Atkinson, in jK. \ . Halliday,* 
had ob.served : — 

“ However precious the personal liberty of the subject may 
be, there is something for which it may well be, to some 
extent, sacrificed by legal enactment, namely, national 
success in the war, or escape from national plunder or 
enslavement.” 

The theme was emphasised by Greer, J. Speaking of the 
“ methods of attack ” during the last war, he said : — 

“ Under circumstances such as these the notion that there 
is any effective presumption that Parliament did not intend to 
interfere with the liberty of the subject or the property of the 
subject becomes so thin as to be describable as the shade of a 
shadow, and disappears altogether when we find in the statute 
(sc. D.O.E. Consolidation Act, 1914) express words which 
show that the Legislatxure expressly authorised particular 
regulations which would of necessity restrict the liberty of the 
subject and his freedom to enjoy his normal rights over his 
real and personal property.” * 

Scrutton, L.J., characteristically re-emphasised the theme : — 
“ It had been said that a war could not be conducted on the 
principles of the Sermon on the Mount. It might also be said 
that a war could not be carried on according to the principles 

1 [1920] 1 K,B. 773, 791, dtinc also StroiUtnff v. Morgan (1560), Flowd, 199, 204, 
See the speech of Lord Blackburn in ^iver Wear Commissioners v. Adamson 
(1877), 2 A,C. 743, 763, 764; and Eastman Photographic Co, v, ComptnMsr of 
Patents [1898] \,0, 571, 573, 576, per Eari of Halsbury, L.C, : Cmd, 4060, 54-58. 

• Section 1 (1). 

» [1917] A.a 260, 271, 

^ ffudaon^s Bay Company v. Maday (1920), 36 T.L.B. 469, 475, 



50 


KMEllGK^Oy rOWlOES : BFFE(^'r ON (H)NTKA<TS 


of Magna Cliarta . . . he protested against the judges being 
called upon to say how the war should be carried on.’’^ 

Sir Prederi(‘k Pollo(‘k, describing Lord 8haw’s speech in R, v. 
Hallidaif^ as ‘‘ portentous,” wrote to Mr. Justice Holmes: — 
“My private opinion is that there is no liberty of the 

subject in time of war within the realm. 

III. ULTRA VIRES 

J. No Application to Defence Regiilatiom 

It is submitted that it is not within tiie (*onipetence of the 
court to inqum^ wlud;her a Defence Regulation, expressed to 
be mad<* for one of the purposes laid down in tlie EmergcmcA 
PowH^rs (Defence) Act, 1939,^ is, in fact, “ necessary ” or 
“ expedient ” for one of those purposes. The court ('annot 
inquire into the reasons or the adrice which prompted the 
Order in (\)uncil. This is clear from the empowering words: 
“ His Majesty may make such regulations ” — not, as are in fad 
necessary or expedient for any of those paramount purjH)S(\s, 
but “ as appear to Mm to be necessary or (expedient.” 

“There is no doubt,” sahl Lord Wrenbury, “ thal e\er\ 
statutory aiithorit.v must be (»xercised honestly.”^ But it 
would appear from the r(‘asoning in the Lirersidge Cas(,^ that 
an inquiry into the bona fides of a T>efen(*e Regulation is not a 
“ justiciabh^ issu<*.’' A ('ompetent authority may not act 
mala fide; but the court cannot be in possession of all the 
information to enable it to judge whether a regulation was 
made bom fidej^ 

Several cases deedded under tlie Defenci^ of the Realm 
Consolidation Act, 191d, lay dowui a contrary principle, and 
these are examined below. 

The principle submitted has been stat(‘d by Scott and 
Clauson, L.JJ., in R. v. V ompt roller -Oeneral of Patents, ex parte 
Bayer Products, Ltd,^ 

^ UounfeUil v. Phillips (lUIH), 35 'F. L.R. 4(), 47. 

|J9J7| A.C. 260, 276 306. 

Thf J*(Mork~Holms LdUrt^ 1874-1931 (1942), \<»l. 1. 244, 245, Soe aluo 
Note (1917), 33. L.Q.R. 205. 

* Section 1 (I). SeeCViii, op, at., 20 “'Fhe high-watei maik ol the voluntary 
surrender of liberty.” 

Sop Walter S. .lohnwm, Th< linqn of Lan Utidtr an Expanding Bureaacracp . 
(1944), 22 Can. Bar Rev., 380-390, pointing out {inter aha) that at Ottawa, since 
the war, “about 16,000 Orders in Council hav<‘ been passed, and regulations 
filling many thousands of pages '* (*/;., at 384). 

» /?. V. IJdhday [1917] A.C. 260, 307. 

« fl942J A.C. 206. 

’ The dictum of Wairmgton, L..I. in P< a Petition vj H%qht (19151 3 K.B, ♦149. 
666, it is submitted is wrong. 

» [mi] 2 K.B. 306. 
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Th? applicants were a Britisli company trading in chemical 
products in England. They claimed to be absolute owners in 
equity of pharmaceutical patents belonging to a German 
company. One-half of the share capital was held by nominees 
of the German company ; the other half by nominees of an 
American company. There were four British directors and 
one American director. Licences had been granted by the 
C/omptroller to certain licensees in respect of certain of the 
patents. The company could not successfully oppose the grant 
because, at the beginning of the war, the German company 
was the registered proprietor. The company, however, still 
retained their right to sell their products under their trade 
marks. The position was altered by Defence ^Kegulation 60 e. 
British manufacturers had applied to the Comptroller for sus- 
pension of rights in respect of the certain trade marks and 
products sold by the company. The company, accordingly, 
appli«*d for an onier of prohibition against the Comptroller 
from proceeding under that regulation on the ground that it 
was invalid, since it was not nec(‘8sary or exiiedient for any 
of the purposes laid down in the Emergency Bowers (Defence) 
Act, 1939. 

By the Patents, Designs, Copyright and Trade Marto 
(Emergency) Act, 1939, a licence to use a patent was not invalid 
because a party interested was an enemy . ' Where t he proprietor 
is an enemy or an enemy subject and the Comptroller is satisfied 
that the rights should be exercised, and that a person who is 
not an enemy or an enem,\ subject desires to exercise them, 
the Comptroller may grant a licence.^ Where a person proposes 
to deal with an article the same sis or a substitute for the article 
for which the trade mark was registered, the ComptniUer may 
order that the right to use the registered trade mark be suspended 
to enable the applicant to establish his use of the other article 
by a description which does not involve the use of the trade 
mark.® Under the power conferred by the Emergency Powers 
(Defence) Act, 1939 to “ amend any enactment,"'* reg. 60e® 
was made, empowering the Comptroller to deal with trade 
marks registered in the name of a British subject. 

It was contended that the regulation was outside the purposes 
specified in the Act. Scott, L..T., said : — 

“ The ellect of the words, ‘ as appear to him to be necessary 

or expedient,’ is to give to Tlis Majesty in Council a complete 

* Section 1 . 

® Section 2(1). 

’ Section 3 (2). 

* Section I (2) (</). 

“ This regulation now appears as reg. 6 ol the Defence (Patents, Trade Marks, 
etc.) Regulations, 1941 (S.K. & O., 1941, No. 1780). 
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discretion to decide what regulations are necessary for the 
purposes named in the subsection. That being so, it is not 
open to His Majesty’s courts to investigate the question 
whether or not the making of any particular regulation was 
in fact necessary or expedient for the specified purposes.” * 
The “ legislative discretion which is left in plain language by 
Parliament ” is “ final ”, not “ subject to control by the courts.” 
Even if there were a doubt whether the subject-matter of the 
regulation came within the purposes mentioned, 

“ the fact that His Majesty in Council found it necessary or 
expedient to make the regulation concludes the matter, 
so far as the judicature is concerned.” ® 

Clauson, L.J. (as he then was), pointed out that the power to 
make a defence regulation rests not upon its necessity or 
expediency for the purpose named, but upon the appearance 
to His Majesty, of its necessity or expediency : 

“ ParUament has plainly placed it within the power of 
His Majesty to make any regulation which appears to him 
to be necessary or expedient for the purposes named.” * 

If any inquiry were possible, it would be whether or not 
His Majesty considered a particular regulation to be necessary 
or expedient for the purpose named. But to make such inquiry 
the court has no power : 

“ This court has no jurisdiction to investigate the reasons 
or the advice which moved His Majesty to reach the conclusion 
that it was necessary or expedient to make the regulation. 
The Legislature has left the matter to His Majesty, and this 
court has no control over it.” 

The court is not empowered to investigate the advice given 
to His Majesty or to question the decision : 

“ If His Majesty has once reached that conclusion with 
regard to a regulation, that regulation, when made, is the 
law of the land, subject to the provision in the Act that, if 
eitiier House of Parliament takes a view differing from that 
upon which His Majesty has acted, the order can be annulled.” * 
Thus, whether the regulation was in fact necessary or expedient 
for the war effort is “ wholly irrelevant.” 

“ His Majesty formed the view that it was necessary or 
expedient, for the purposes mentioned, to make the regulation, 
and so far as this court is concerned, there is an end of the 
matter.” * 

1 (IWIJ 2 K.B., at 311, 312. See /*e Keyser’n Case (1920J A.C. 508, 666, per 
Lord Sumner. 

*lb., 313. The decision of Bennett, J., in Jones {E. H.) (Machine Tools), Ltd. 
V. FarreU Muirsmith (1040), 3 All E.R. 608, 612, was not approved. Bennett, J., 
had overlooked the generality of the powers conferred by s. 1 (1). 

•Ib., 814, 

* Ib., 316 : i.e., s. 1 (4), e. 8 (2). 
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2. Autkoritiee to Contrary 

(a) Lord Atkinson, discussing the two conditions imposed by 
the Act of 1914 upon the making of regulations — viz., first, that 
they could only be issued during the war, and second, that they 
must be made for the purpose of securing the public safety and 
the defence of the realm — observed in B. v. UaUiday : — 

“ It by no means follows, however, that if on the face of a 
regulation it enjoined or required something to be done whi<fii 
could not in any reasonable way aid in securing the pubfie 
safety and the defence of the realm, it would not be vitra vires 
and void. It is not necessary to decide this precise point on 
the present occasion, but I desire to hold myself free to deal 
with it when it arises.”^ 

Contrast an observation of Atkin, J., in Lipton, Ltd. v. Ford.^ 
The validity of a regulation was in issue whereby the Army 
Council was empowered to take possession of any food. The 
regulation, it was argued, was ultra vires, becausts it was, in 
terms, absolute and was not limited to the purpose of securing 
the safety and defence of the realm. Nor was taking possession 
of a crop of raspberrieis for the troops necessary for the public 
safety or the defence of the realm. Atkin, J., said : — 

“ I think that all that I have to see is whether the regulation 
is one that is reasonably capable of being a regulation for 
securing the public safety and defence of the realm. If it is, 
I do not think the court is entitled to question the discretion 
of the executive, to whom Parliament has entrusted powers 
in such wide terms ... 1 doubt whether I have to consider 
further whether, in exer<*ising powers given in general terms 
by the regulation, the Army Council or other authority are in 
fact acting for the public safety, though I understood the 
Attorney -General to concede that an exercise of the power 
under the regulation would not be valid unless it was in fact 
for the public safety. 1 am inclined to think that the 
regulation meant to give an unrestricted power to the bodies 
named, trusting them to exercise the powers in the public 
interest and leaving the subject who thought he was oppressed 
to his proper remedies for an oppressive use by the executive 
of their legal powers.”® 

(b) The clearest statement that a regulation which, on the 
face of it, cannot conduce to an emergency purpose, is ^dtra vires, 
is in the judgment of Greer, J., in Hudson's Bay Co. v. Maday.* 

The question was the validity of the Shipping Controller’s 
power under a Defence Ecgulation made under the Act of 1914 

‘ Lll)17J .4.C. 2«0, 272, 273. 

» [1917J 1 K.B. 647. 

» Ib., 664, 656. 

• (1920), 36 T.L.B. 469. 
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to give directions upon tlie use of ships and to prohibit a British 
ship from going to sea without a licence. 

Tn October, 1914, the comx)auy made aii agreement with the 
French (iovernment that for five years they should bo the 
agents of the (Tovernnienl in buying and transporting food to 
France. After the armistice tlie British Oovcrninent continued 
the control of food and the French (xovcTnimuit (‘on tinned their 
arrangement. The company chartered many v(\sscls on bidialf 
of that Government, but the Sliippiiig (\)ntroller refused licences 
and directed the vessels to tlie Fiver Plate to g(»1 maize for th(^ 
Koyal Commission on Wheat Supplies. The (‘ompany asked for 
a declaration that the material regulations^ wuw idira vires and 
void. Hostilities, they said, were ov^er ; no emergeme^/ existed : 
the regulation was not within the x\ct and was not reasonably 
ne(‘essary for securing the public safety ; to fix a lower freight 
than the market rate was, in ctTect, to (*onfiscate a ship, and 
to tax the sliipowiicr for the benefit of otlu‘r citizens. 

Greer, J., held that the orders given by th(^ Ship]>ing (Controller 
were within the powers confeiTed by regulation. He could not 
therefore, (*hallengc any particular order on the ground that it 
could not reasonably be said to furtinu* tJie safety of the public* 
or the defence of the realm. 

The issuing of orders that are within his powers must he 
left to the discretion of the executive ofiieer in whom the 
legal powers are wsted.’^^ 

Bid the* regulations go outside the legislative^ powers assigne^d 
to the King in Couneil ? Of these powers, said the learned 
judge, there were three limitations. First, they must (‘ontinin^ 
during the continuance of the xuesent war only. Seccnidhf, “ th(‘y 
must be exercised honestly with tin* intention of sc^curing the* 
public safety and defence of the realm. It w^as argued that a 
third limitation existed : that the regulation must be reasonably 
capable of securing the public safety aiid the defence* of the 
realm. Lord Wrenbury, however, thought that, provided the 
honesty of the competent authority were not (*hallenged, and the 
regulation was intended to he made for the purpose of the Act, 
there was no other limit.^ This would seem to mean that the 
judges (*annot enter into the question wludher the regulations 
have or have not the tendency to promote the public safety and 
defence of the realm. That, said Greer, J.. w^as stating the 
powers more widely than the statute justified. 

1 do not think that a regulation is valid merely because 
it is issued by the King in ('ouncil as one of the regulations 

' Regulations 39 b bb and 39i)i) : cf. Dofenoo (General) Regulations, 1939 
regs. 46c (1). 

* 36 T.L.R. 474. 

8 /&., 475. 

* 7?. V. Halliday [1917] A.O. 260. 
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under the Defence of the Eealm Act, 1914 . . , In my 
judgment a regulation which, upon the fac(‘ of it, could not 
possibly aid in securing the public safety or the defence of 
the rcabn w^ould be outside the legislative territory assigned 
by the Act to the King in Council/’^ 

Lord Atkinson had suggested some such limitation. ^ Accordingly, 
(Irccr, J., in the following terms, stated what he considcTed to 
be the third limitation : — 

“ Kegulations which, on the face of them, show that they 
cannot atlord any assistance in securing the public safety and 
the defcn(*e of the realm are not within the powers conferred 
by the Legislature on the King in Council to make regulations 
under the Defence of the Kealm (Consolidation) Act, 1914.® 
For the purposes of the Aet, in 1920 the war still eon tinned. 
The regulation >\as issued with the intention of se(*uring the 
pnbli(* safety and th(‘ defence of th(‘ realm. 

‘‘ The fact that it was issued as a regulation under the Act 
is sudicient to ]m)vc that it was issued with sueli intention.”® 
It remained to eonsid(‘r wln^ther, on the faet' of it, it could not 
]>ossibly assist in securing the public* safety and the defence of 
the realm. The ineasnn* was obviously one whi(*h (*ould usefully 
he]]) ‘‘ by (uiabling the (*ountry to obtain a suffleient stock of 
food to provide stamina for the troops and to maintain and 
hearten the civil population.” The (\)ntroUer was entitled to 
fix the freight below’^ the market rate — to assist to reduce tlio 
(*ost of the carriage* of food and to (*ontrol remuneration. 
Statutory powers must be honestly cx(*rcisc(l. If the Shipping 
Controller din^cted that (*ommoditi(NS should be carried without 
any freight at all, or at a negligible rate* of fn*ight, such a 
<iirc<*tion . . . would not b<* an honest and bona pde exercise 
of his powers to fix freights.” 

It is respectfully subinitt(*d that the <‘ourts have no 
compcten(*e to enter upon the inquiry iuA^olved in tlie third 
limitation stated by (ireer, J. 

(c) A regulation providing that no person should, without the 
(‘onsent of the Minister of Munitions, take proceedings to obtain 
possession of a dwelling-house situate in a “speeialarea ”in which 
a munition wwkeris living, w’asheld invalid ; Chester y, Bateson.^ 
The appellant argu<*<l that the regulation was invalid in that 
it prevented a landlord from access to the (*ourts ex(‘ept with 

' 3(5 T.L.n. 47r>. 

® 36 T.L.R., at 476. The reaponing of Oreer, J., was applied in South Africa in 
Pahai v. Sotishury Ctly Council (1940). Noted (1940), .’i? South African Law 
Journal, 41 S U9. 

* Chester v. Bateson [19201 1 K.B. 829. Regulation 2 a (2) : “ Tolerated while 
the guns were still firing, it outstayed its welcome as abnormal departmental 
activity so often does ” : Carr. op. nt.^ 25, 
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coiisent of a Minister. A regulation prohibiting the ejectment 
of a munition worker might be justified, but it was not necessary 
to make ministerial consent a condition precedent to proceedings, 
or to make proceedings without consent a criminal offence. 
The regulation offended against Magna Charta.^ 

“ Magna Charta,” observed Barling, J., “ has not remained 
untouched ; and, like every other law of England, it is not 
condemned to that immunity from development or improvement 
which was attributed to the laws of the Medes and the Persians.”* 
The learned judge founded himself upon Lord Atkinson’s 
dictum in R. v. Hcdliday^ ; is it necessary, or even reasonable, 
to aid in securing the public safety and the defence of the realm, 
to empower a Minister to forbid legal proceedings to recover 
possession of a house while a war worker is living in it t * 

“ I think this express disability can be inflicted only by 
direct enactment of the Legislature itself, or that so grave an 
invasion.of the rights of all subjects was not intended by the 
Legislature to be accomplished by a departmental order . . .”* 
The regulation not only barred access to the courts, but made 
resort without ministerial permission a summary offence. 
“ I allow that in stress of war we may rightly be obliged, as we 
should be ready, to forgo much of our liberty, but I hold that 
this elemental right of the subjects of the British C'rown cannot 
be thus easily taken from them.”® 

Avory, J., asked : Could the regulation be said to be one for 
securing the public safety and the defence of the realm ? The 
prevention of the disturbance of munition workers was a 
reasonable purpose ; a regulation preventing their ejectment, 
except under prescribed conditions, would probably be intra 
vires ; but this regulation deprived the King’s subjects of their 
right of access to the courts and “ rendered them liable to 
punishment if they have the temerity to ask for justice in any 
of the King’s courts.”® “ Nothing less than express words in 

^ Cited [J920] 1 K.B., at S31 : nalh vendemus, vulli negabimu% avf diffiremm 
justitiam, veJ rectum , also (^o. Inst., Ft. II (1809, ed., p. 5/5). 

2 /ft., 832. 

•[1917] A.i\ 2f)0, 272. 

• [1920] 1 K.B., at 833. Under the Vexatious Actions Act, 1896, certain 
persons are deprived of the right to resort to the King’s courts, but only after the 
intervention of the Attoniey -General, and then, upon an order of the High 
Court : contrast the present uncontrolled power of veto. 

• /ft., 834. Darling, J,, quotes from the judgment of Scrutton, J., in He Boaler 
[1916] I K.B. 21, 36, a case under the Act of 1896, where, in the absence of clear 
words to the contrary, the Court of Appeal declined to extend the Act to criminal 
proceedings. (In that case, Buckley, L.J., dissented in a strong judgment.) 

See also per Atkin, L.J,, approving the language of Scrutton, J., in Hobinsm 
and Co. V. H. [1921] 3 K.B. 183, 204 : “ It requires clear and express language in 
a statute to take away a right of recourse to His Majesty’s courts of justice,” 

« [1920] 1 K.B., at 836. 
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the statute taking away the right of the King’s subjects of access 
to the courts of justice would authorise or justify it.” The 
regulation, he thought, was in conflict with Magna Oharta, by 
which the pretended form of suspending the laws by regal 
authority, without the consent of Parliament, is illegal. 

Sankey, J., observed : — 

“ It is true that the power to make a regulation to prevent 
,the successful prosecution of the war being endangered is of 
a wide and sweeping character, but I decline to hold that 
Parliament intended by these general words to give to the 
executive the right to close any of the King’s courts against 
his subjects unless tkey obtained the sanction of a minister 
to resort thereto ... I should be slow to hold that Parliament 
ever conferred such a power unless it expressed it in the 
clearest possible language, and should never hold that it was 
given indirectly by ambiguous regulations made in pursuance 
of any Act.” ^ 

This is a strong decision of a strong court. It was given after 
the war was over, when the reaction against government by Order 
in Council had set in. li is difftcult to see how it is consistent 
with the principles laid down by Lord Wright in the Idversidge 
j Case * or by the Court of Appeal in Ex parte Bayer Products, Ltd.* 
After the present war there will, no doubt, be a similar turn of 
the tide and the wide dicta in the Idversidge Case may be dis- 
disguished. Meanwhile, can it reasonably be argued that 
reg. 54a (2) is ultra vires f Power is given to permit a 
nuisance by order, where a competent authority is “ satisfied 
that it is necessary ” in the interests of the war so to do ; no legal 
proceedings can be entertained for the abatement of such nuisance ; 
instead, the competent authority may hold an inquiry into the 
extent of the nuisance or the steps to minimise it.* 

(d) A regulation purporting to deprive persons whose goods are 
requisitioned of their right to the fair market value and to a 
judicial decision of the amount was held ultra vires : Newcastle 
Breweries, Ltd. v. P.® 

' 11920] 1 K.B., at 838. See Adamn v. Naylor [1944] 1 K.B. 760, 759, 

Scott, L.J., and Morton, J. 

* Supra, 48, 49. 

’ Supra, 80-58. 

* Ib., para. (3). See Carr, op. cit., 86, 87, for a criticism of Chester v. Bateson : 
“ We seem here to be on the edge of a judicial pronouncement that there are 
certain ^damental fights which legislators cannot diminish — the American 
rather than the British doctrine.” 

Since July, 1944, such a regulation or order will be scrutinised by the Select 
Committee on Statutory Rules and Orders, which would, no doubt, draw the 
attention of the House to it. 

® [1920] 1 K.B. 854. The principles of assessing compensation for requisitioned 
property have been laid down at the outset of the present war in the Compensation 
(Defence) Act, 1939, as amended by Defence Regulation. The amount is assessed 
administratively between the cloimmit and the requisitioBing authority; in 
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It iR submitted that this deeisiou is wrong. 

The Admiralty, under reg. 2b of the D.O.R. Regulations, 
1914, took possession of 239 puncheons of rum. The suppliants - 
claimed the market value and that such value, imless agreed, 
should be determined by a court. The Admiralty offered 
£10,774, about one-third of the market value ; if further payment 
was required, this should be determined by the Losses Com-, 
mission. By reg. 2b, the price, in default of agreement, 
was to be determined by the compensation tribunal. Regard 
need not be bad to the market price, but to the cost of production 
and the normal and reasonable pre-war rate of profit and to 
“ any other circumstances of the case.” 

It was argued that the executive could not, by regulation, 
take away the jurisdiction of the courts and set up a new legal 
tribunal ; although the (Vowii may by its prerogative 
establish courts to proceed according to the (‘omnion law, yet 
“it cannot create any new court to administer any other law, 
and it is laid down by Lord Coke, in the 4th Inst, tliat the 
erection of a new court with a new jurisdic tion (^aiinot be done 
without an A(*t of Parliament."” 

Salter, J., accepted the reasonably capable test of validity. 
Is the regulation “ reasonably (*apable of being a regulation for 
se(*uring the public safety and the defence of the realm ? If it 
is, it is valid, and the (^rown in (^ouncil is the sole judge of its 
expediency. The tribunal was the Defence of the Kealin 
Losses Commission, which recommended c,r gratia payjnents for 
“ dir(H*t and substantial loss incurred and damage sustained ” 

default of agrwment, the issue is determin<‘d by a statutory body, called the 
General Claims Tribunal (or the Shipping Claims Tribunal, as the case may be) 
(s8. 7, 8). Appreciation in value due to the emergency is t‘xplicilly excluded 
(a. 2(1), proviso (i) ; s. 4 (1), proviso (i) ; s, 5 (J) (a) ; s. (» (1)), The chairman 
is Sir Sydney Rowlatt, a former High Court judge, and the members include 
Lewis and (^ohen, .IJ., and Lord Patrick (of the Court of Session). Their 
determination is final and is not an '' award ” and may not be set aside for an error 
of law : Kaceanir.se Betting Control BoartI v. Secretary of Btale jar Atr [1944] 
Ch. 144, reversing the decision of Uthwatt, J. [194.3] Ch. 198, 205. The only 
remedy is the statement of a consultative case under s. 7. 

The Crown has no powc*r to requisition property without paying compensation: 

“ There is no i>rcrogative right to elect not to pay,” per Lord Sumner in De Keyner's 
Case [1920] A.C. 508, 562. In France Fenwick rf* Co, v. R, [1927) 1 K.B. 458, 467, 
Wriglit, J., said : ... I shall assume that the Crown has no right at <*ommon 

law to take a subject’s property for reasons of State without paying compensation.” 

In an extra-judicial essay, on United Australia v. Barclays Bank, Lord Wright 
inclines to the view that this liability is quasi-contractual : (1941), 57 L.Q.R. 200. 
See also Leslie Scott and Alfred Hildesley, The Case of Requisition (1920), 
Excursus I, 136-157. 

Where, umler emergency jiowers of the last war the Crown (lompiilsorily acquired 
the foe simple of licensed premise-s, compensation was payable as of right, under 
the Lands Clauses Consolidation Act, 1 845 ; Central Control Board (Liquor Traffic) 

V. Gannon Brewery Co., Ltd, [1919] A.C. 744. 

^ Ih., 857, citing Lord W^estbury, L.O., in Re The Bis)u}p of Natal (1865), 11 Jur. 
(N.8.) 36.3, 358 ; 3 Moo. P.C. (v.s.) 1 15, 152, 

2[19201 1 K.B.,at864, . 



XliaSOKNOT POWSBS : SSFFEOT ON OONTBAOTS 


through interferenoe by the Crown with “ property or boainess.*’ 
Thus, the subject would be deprired of the market value of his 
goods given to him by previous statutes. Salter, J., continued : — 
“ I do not think that a regulation which takes away the 
subject’s right to a judicial decision or transfers the adjudica- 
tion of his claim, without his consent, from a court of law to 
named arbitrators, could fairly be held to be a regulation 
for securing the public safety and the defence of the realm, 
or a regulation designed to procure the successful prosecution 
of the war being endangered, within the meaning of these 
words in the Defence of the Kealm Consolidation Act, 1914.”^ 
The regulation authorised the taking by the Crown of goods for 
an indefinite time without “ payment of the pecuniary equivalent 
at the time of requisition.” A statute will not be read as 
authorising the taking of a subject’s goods without compensation 
in the absence of a clear expression of intention.* 

“ A power to take the goods of a particular subject, or 
class of subjects, without payment of the then cash value 
is a power of taxation by the executive.”* 

With this decision Greer, J., did not agree. He thoujght that 
it was within the powers of the King in Council to legislate on 
the price and to enact by regulation that it be determined by 
the Losses Commission ; access to the courts was not barred : 
an action would lie for the price. The regulation permitting 
requisition involved an implied promise to pay not the market 
price but the price fixed by that Commission.® Lord Dunedin 
approved the decision.® Bankes, L.J., did not agree with the 
view of Salt e r, J.® 

M1920J 1 K.B., at 86.'). 

» Ib., 866. 

® Hudson's Bay Company v. Maclay (1920), 36 T.L.R, 469, 478. 

* AUomey^General v. Be Keyeer'a Royal Hotel [1920] A.C. 608, 629. 

» Robinson di Co, v. R, [1921] 3 K.B. 183, 197. 

During the war of 19 14- IS, compensation for requisitioned property ^sessed 
by the Defence of the Realm Losses Royal Commission. The Commission was 
appointed by warrant in March, 1915, “ to inquire and determine, and to report 
what sums (in cases not otherwise provided for) ought in reason and fairness to 
be paid out of public funds to applicants who (not being subjects of an enemy 
State) are resident or carrying on business in the United Kingdom, in respect of 
direct and substantial loss incurred and damage sustained by them by reason of 
interference with their property or business in the United Kingdom through the 
exercise by the Crown of its rights and duties in the defence of the Realm.** 
(Cited, with references, by Scott and Hildesley, op, cit,y 89, 90.) The Commission 
administered “ the bounty of the Crown ’* ; it had no jurisdiction whwo the 
applicant had, or claimed, rights at law under statute or agreement (op* cit,, 90). 
It was not a legal tribunal ; it awarded money ex gratia ; its decisions could not be 
challenged on appeal, or by review (op. eit,, 91). 

The Indemnity Act. 1920, s. 2 (1), made statutory the right to compensation 
in oases of the I'equisition of ships, of land, or of chattels ; compensation would 
be assessed by a statutory tribunal — ^the Commission, thenceforth called “ The 
War Compensation Court *’ — whose decision was final, subject to an appeal, on a 
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3. Applicability to Orders' 

‘‘A defence regulation, and any order, rule or bye-law 
duly made in pursuance of such a regulation ’’ 
prevails over any statute or instrument.^ 

The order must be duly made : firsts it must purport to have 
been made by the competent authority ’’ empowered by the 
appropriate regulation to make such an order; secondly, its 
terms must fall within the ambit of the powers conferred by the 
regulation. The language, however, in which those powers 
are conferred is normally so wide as to constitute ttie executive 
the sole judge of their necessity or expedience. Thus, the power 
to control includes a power to provide by order — 

‘‘ (e) for any incidental and supplementary matters for 
which the competent authority thinks it cxpedicfit for the 
purposes of the order to provide.”^ 

In ‘‘ Essential Work Orders ” the Minister of Labour and 
National Service can go further. He may provide by order — 
(d) tor any incidental and supplementary matters for 
which the Minister thinks it expedient to provide. 

question of law, to the Court of Appeal, and, with leave of that court, to the House 
of Lords. The principles of assessment were specified in s. 2 (2) : (i) amf /tpecial 
principlea laid down in the Defence of the Realm Regulations would ayjply, e.g., 
compensation for <*hattels upon the basis not of existing market pru^e, but of cost 
with an allowance for profit at pre-war rate ; (ii) cfaiina by would be 

assessed upon the principles acted upon by the Admiralty Transjiort Arbitration 
Board {op. cit, 90, 91) ; (iii) (a) if apart from the Act, the claimant would have had 
a legal right to compensation^ the tribunal would give effect to that right but would 
have regard to “ the existence of a state of war and to all other circumstances 
relevant to a just assessment of compensation,’* and would exclude claims for 
indirect loss ; (h) if, apart from the Act, the claimant would have had no legal 
rights compensation would be assessed upon the principles observed by the 
Commission, set out in the Schedule, Ft. II {op. cit., 161-167). 

The Compensation (Defence) Act, 1939 — as amended by Defence (General) 
Regulations, regs. 60a, 50b, 51a, 51b, 68ab, 79o, 79ca— which governs requisitions 
during the present war, prescribes the measure of compensation for (a) the possession 
of land ; (h) the requisition or acquisition of property other than land ; (c) the 
doing of work on land, to be assessed by agreement, or, in default, by the General 
Tribunal, or the Shipping Tribunal (as the case may be), whose decision, subject 
to a special case on any question of law, is final. The decisions of the General 
Tribunal are reported in the Estates Gazette and in the Estates Gazette Digest of 
Cases, The provisions of the Act are without prejudice to agreements for 
compensation made outside the Act (s. 15). 

1 Emergency Powers (Defence) Act, 1939, s. 1 (4). 

* Regidation 66 (1) (c). 

“ Their powers are so wide and undefined that the possibility of a case of ultra 
vires is theoretical and almost fantastic.” These words (from the speech of Lord 
Wright in General Medical Council v. Spademan fl943] A.C. 627, 640), used in quite 
another context, may be applied to such orders as are now under consideration. 

‘Regulation 68a (4a) (d). “ All that the court can do is to see that the powers 
which it is claimed to exercise is one which falls within the four corners of the 
powers given by the Legislature and to see that those powers are exercised in good 
faith ; per Lord Greene, M.B., in Carltona, Ltd. v. Commissioners of Works and 
Others (1943), 2 AU TS.R, 660, 664. 
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Defence regulations have ‘Splayed havoc with the statute 
book , . , but in practice the 'grandchildren have not been 
allowed to do this.’’^ It would seem impossible to challenge an 
order made under such wide powers. If, by inadvertence, the 
Minister has, m a particular case, exceeded his powers, the gap 
would no doubt speedily be filled by amended regulation. 
The Indemnity Act, 1920, moreover, prohibited any action 
or other legal proceedings whatsoever, whether civil or criminal,’^ 
for anything done during the last war and before the Act was 
passed, if done in good faith and done or purported to be done 
in the execution of his duty or for the defence of the realm or 
the public safety, or for the enforcement of discipline, or 
otherwise in the public interest,’’ by a person holding office 
under or employed in the service of the Crown in any capacity, 
or by any person acting under his authority. ^ 

There is a third requirement — which is presumed^ e.g., that the 
order has been made in good faith. Bad faith must be proved by 
the party alleging it.® In no reported case hitherto has this 
point been raised. 

(a) In John Fowler dt Co. (Leeds) j Ltd. v. Duncan^ the Minister 
of Supply had appointed a controller of the company and given 
him control over the servants of the company, its financial 
transactions, and over ‘‘ the management and conduct.” The 
company manufactured agricultural machinery ; it had contracts 
with different Government departments. After the outbreak 
of war it began, in addition, the manufacture of certain machines 
connected with the war, the contracts for which were with the 
Minister of Supply. Friction resulted between the company 
and the controller, and the proper working of the business was 
hampered. The company, which was in financial difficulties, 
asked for a declaration that the appointment of the controller 
and the powers conferred on him were ultra vires. 

Farwell, J., said that the controller was empowered ‘‘ to 
exercise such functions of control ” as are provided in the order. 
The word has a very wide meaning ” ; the Minister may 
appoint a controller “ with the widest possible powers over the 
whole and every part of the undertaking.” He cannot delegate 
his powers, though he may appoint someone to assist him ; 
the controller is the only person who can exercise the powers of 
a controller. The controller, however, had exceeded his powers 
in directing the company to increase its overdraft.® 

^ Carr, op. 89. 

* Section 1 (1). 

® See GarUoria Case (1943), 2 All E.R. 560. 664, per Lord Groeue, M.R., infra; 
Point of Ayr Collieries Case (1943), 2 All E.R. 546, 647, per J^rd Greene, M.R., 
infra. See the criterion of bona fldes suggested by A\«)ry, ♦!., in The Sheffield 
Conservative Club Case (1916), 85 L.J.K.B.. 1669, 1672. 

* [1941] Ch. 460. The Minister acted under reg. 55 (4) and (5). 

* ib,. 466. 

5A 
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It is submitted that “ control over . . . financial transactions 
in connection with the said undertaking ” are very wide words, 
not limited to existing financial transactions. Since, however, 
the controller can exercise powers provided by the order, any 
similar defect could be cured by providing specifically that he 
might do what Farwell, J., held that he was unable to do. 

(b) The Check Trading (Control) Order, 1942, made under reg. 
56, is not ultra vires : The Progressive Supply Co., Ltd. v. DalUm.^ 
The order provided that no person should carry on the 
business of check trading in contravention of directions of the 
Board of Trade. By the Check Trading Direction, 1942, no 
check trader must charge or accept, or cause to be charged or 
accepted, any poundage. The effect of this order and direction, 
it was contended, would be lo prevent check trading from 
functioning with profit — a “ system whereby the working 
class community and others of limited means obtain clothing, 

. . . furniture, household goods, . . . and other necessaries of 
life and pay for these necessaries by weekly instalments, but at 
net cash prices.” The transaction does not involve buying and 
selling by the check trader. He does not “ deal in ” goods, 
but provides a system whereby the customer can obtain goods 
from the shopkeeper and pay for them, not at once, but by 
means of a check which is handed to the shopkeeper and is 
subsequently handed back to the customer if it has not been 
fully used. The shopkeeper obtains his money from the plaintiff 
company, and the plaintiff company obtains its money from the 
customer by weekly instalments.” 

It was suggested, said Farwell, J., that there was no evidence 
that such an order was necessary or expedient for the purposes 
mentioned in the Emergency Powers (Defence) Act, 1939. 

“ In my judgment, that is not a matter for this court at all. 
If the Crown, acting through its proper servant, makes a 
regulation, that must be taken as being a regulation which, in 
the opinion of the Crown, is necessary or expedient for 
securing the public safety, the defence of the realm and for 
the other reasons mentioned. It is not for this court to 
consider at all whether there is evidence of any necessity for 
the making of such an order.” 

The regulation was wide enough to permit the control of 
check trading — “ a form of business ... for the purpose of 
promoting or facilitating the sale of various articles or goods.” 

(<j) Where a competent authority has come to the conclusion 
that it is necessary or expedient to take possession of land under 
reg. 61 (1) the court cannot, in the absence of bad faith, 
investigate the grounds or the reasonableness of the decision : 
CarUona, Ltd. v. Commissioners of Works and Others.* 

> [1943] Ch. 54. 

* (1943), 2 All E.B, 560 
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In the course of the “ concentration of industry,” the Ministry 
of Food and the Ministry of Labour and l^ational Service 
scheduled the company’s factory for closing and took steps to 
withdraw supplies of raw material and labour. Later, the 
Commissioners of Works requisitioned the factory for storage. 
The company thereupon issued a writ against the three 
authorities, claiming a declaration that the Commissioners were 
not entitled to take possession and that the notice was invalid, 
and an injunction restraining the defendants from acting upon 
the notice, or from taking steps to enforce the same by interfering 
with possession or the supply of raw materials or of labour. 
The claims against the Minister of Food and the Minister of 
Lab<»ur and National Service were not proceeded with ; the 
sole question was whether the requisition was valid. The 
Commissioners had acted under Defence (General) Begulations, 
1939, reg. 61 (1 ).^ A letter signed on their behalf informed the 
company that “ the Department have come to the conclusion 
that it is essential, in the national interest, to take possession 
of the above premises.” The company was asked to take this 
letter as formal notice and to have the unrequisitioned chattels 
removed. Hilbery, J., dismissed the action on the ground 
that he was not entitled to inquire into the merits. 

Three points were raised on appeal : First, it was argued 
that the notice was bad because the letter gave a reason which 
was not mentioned in the regulation. Upon this Lord Greene, 
M.R., said : — 

“ The giving of notice is not a pre-requisite to the exercise 
of the powers and, accordingly, the notice must be regarded 
as nothing more than a notification, which the Commissioners 
were not bound to give, that they are exercising those powers.”* 
The phrase “ in the national interest ” was used “ as a sort of 
shorthand ... a comprehensive phrase to cover all the grounds 
mentioned in the regulation.”* 

Secondly, it was said that the requisition itself was bad because 
the competent authority — the Commissioners of Works or the 
First Commissioner himself — ^never brought their minds to bear 
on the question. 

But no Minister can personally attend to all his functions. 
Ministerial powers are normally exercised by responsible officials 
under ministerial authority. 


* “ A competent authority, if it appears to that authority to be necessary or 
expedient so to do in the interests of the public safety, the defence of the realm 
or the efficient prosecution of the war, or for maintaining supplies and services 
essential to the life of the community, may taJke possession of any land, and 
may give such directions as appear to the competent authority to be necessary or 
ex^dient in connection with the taking possession of that land.** 

» (1948), 2 All E.R., at 562. But see (1944), 2 All. E.R., 689, 692. 
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Public business,” said Lord Greene, “ could not be carried 
on if that were not the case. Constitutionally, the decision of 
such ofBcial is, of course, the decision of the Minister. The 
Minister is responsible. It is he who must answer before 
Parliament for anything that his offloials have done under 
his authority, and, if for an important matter he selected an 
official of such junior standing that he could not be expected 
competently to perform the work, the Minister would have to 
answer for that in Parliament. The whole system of depart- 
mental organisation and administration is based on the view 
that Ministers, being responsible to Parliament, will see that 
important duties are committed to experienced officials. If 
they do not do that, Parliament is the place where complaint 
must be made against them.’” 

Here, the official was an assistant secretary, “ a high official of 
the Mnistry.” It was argued that he never considered under 
which heading in reg. 51 (1) po.ssession of these premises was 
required. But those heads are not “ mutually exclusive ” ; 
“ they overlap at every point and many matters will fall under 
two or more of them, or under all four.” On the facts of this case 
it would have been a waste of time “ for anyone seriously to ait 
down and ask himself under which particular head the cRse fell.” 
He regarded it as falling under all the heads ; he did bring his 
mind to bear on the relevant question whether, for the purposes 
named, or some of them, it appeared to him necessary or 
expedient to take possession of this property. 

ThirH/y, it was contended that if the competent authority 
had really brought their minds to bear on the matter, they could 
not have decided to take possession of this property. In the 
absence of bad faith, said Lord Greene (and bad faith was not 
raised), that argument was not open in that court : — 

“ . . . where a regulation of this kind commits 1,o an 
executive authority the decision of what is necessary or 
expedient and that authority makes the decision, it is not 
competent to the courts to investigate the grounds or the 
reasonableness of the decision in the absence of an allegation 
of bad faith. If it were not so it would mean that the courts 
would be made responsible for canying on the executive 
government of this country on these important matters.”* 
Parliament has committed to the executive “ the discretion to 
decide.” 

“ All that the court can do,” Lord Greene concluded — and 
Goddard and du Parcq, L.JJ., agreed — 

“ is to see that the power which it is claimed to exercise is one 
which falls within the four comers of the powers given by the 

1 (1943), 2 All E.B., at 563. 

• /&., at 564 
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Legislature and to see that those powers are exercised in good 
faith . . . Apart from that, the courts have no power at 
all to inquire into the reasonableness, the policy, the sense, 
or any other aspect of the transaction.”* 

(d) Where a competent authority has come to the conclusion 
that it is necessary or expedient to appoint an “ authorised 
controller ” over an existing undertaking, under reg. 55 (4), the 
court cannot, in the absence of bad faith, investigate the 
grounds or the reasonableness of the decision : Point of Ayr 
Collieries, Ltd. v. Lloyd George and Others.^ 

The Minister of Fuel and Power had appointed a controller 
over a Flintshire colliery, and the coUiery claimed a declaration 
that no facts or circumstances existed, or had existed, which 
entitled the authority to exercise control, and that the order 
was invalid. The Minister had directed his mind to the making 
of this order which was signed by the Secretary to the Ministry 
in accordance with the Minister’s own decision. 

No “ urgent necessity,” it was contended, existed ; the 
Minister was misinformed that a strike was about to take 
place. There was a neglect to ascertain the true facts ; no 
inquiry was made from the colliery. The order was based upon 
a misconception. The colliery had had no strike or lock-out 
since 192f> ; it had (he highest outimt in the north-w’cst area 
and absenteeism was al its lowest. 

The appeal was dismissed. 

In his judgment the Master of the Rolls declared that it was 
settled beyond the possibility of dispute that, in construing 
regulations like these, it was for the competent authority to 
decide whetlier a case for the exercise of his powers had arisen. 
Those matters are not within the competence of the court. If 
its decision is reached in good faith, the court cannot interfere. 
The court had no power to express any opinion on the merits of 
the case. The Minister was not bound to discloje his reasons, 
nor could the court inquire into them. 

“ It is for the competent authority to judge of the adequsmy 
of the evidence before it. It is for the competent authority 

~ *11943)72 All E.R., at 564. 

» (1943), 2 All E.K. 646. 

Regulation 65 (4) runs ; If it appears to a competent authority that in the 
interest of the public safety, the defence of the realm, or the efficient prosecution 
of the war, or for maintaining supplies and services essential to the life of the 
community, it is necessary to take control on behalf of His Majesty of the whole 
or any part of an existing undertaking, and that, for the purpose of exercising 
such control, it is expedient that the undertaking or part should be carried on 
in pursuance of an order made under this paragraph, the competent authority 
order authorise any person (hereinafter referred to as an authorised 
controller”) to exercise, with respect to the undertaking or any part thereof 
specified in the order, such functions of control on behalf of His Majesty as may 
be provided by the order . . 

The case was heard a few days after Carliona Cobc. 
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to judge of the credibility of that evidence. It is for the 
Competent authority to judge whether or not it is desirable 
or necessary to make further investigations before taking 
action. It is for the competent authority to decide whether 
the situation requires an immediate step, or whether some 
delay may be allowed for further investigation or perhaps 
negotiation.”^ 

Those powers have been placed by Parliament in the hands of 
the Minister ; to Parliament he is responsible for their proper 
exercise. 

“ One thing is certain, and that is that those matters are 
not within the competence of this court. It is the competent 
authority that is selected by Parliament to come to the 
decision, and if that decision is come to in good faith, this 
court has no power to interfere, provided, of course, that the 
action is one which is within the four comers of the authority 
delegated to the Minister.’” 

In the present case, even if the appellants’ evidence were 
correct, the cnurt could not interfere with the bona fide decision 
of the Minister. The court could not investigate “ the adequacy 
of his reasons ” or “ the rapidity or the lack of investigation, if 
it existed, with which he acted.” Parliament had withdrawn 
those matters from the courts and had entrusted them to the 
Ministers. That was an end of the case. The Minister had 
put in no evidence, nor was he imder obligation to put in 
evidence, for, even accepting the appellants’ evidence, he had 
no case to answer.^ 

4. Decisions under Act of 1914 

(a) In Sheffield Conservative (fc Unionist Club, Ltd. v. Brighton,^ 
the Army Council instructed a competent military authority to 
take possession of the premises of the plaintiff club. Possession 
was taken ; the furniture was removed and stored ; and the 
premises were used as offices for inspectors and clerks from 
Woolwich. The club bad protested that more suitable premises 
might have been taken and they claimed damages for trespass, 
a declaration that the order was vitra vires, and an injunction. 

The exigency of mihtary defence, it was argued, did not 
include housing a clerical staff. The defendant submitted that 
the work was vitally necessary : the question, “ apart from 
mala fides or unreasonable conduct,” was one exclusively for the 
competent military authority, who alone knew the circumstances 
and was the best judge of the urgency. 

It was impossible to say, Avory, J., declared, that the power 
was limited to “ operations of a military character imme^tely 


1 (IMS), 2 AU E.R., at 547. 

• (1916), 85 L.J.K.B. 1669, 1671. 




KMBBOBMCT POWBBS : SPFBOT ON OONTBACiTS 7S 

necessary for .the defence of the realm.” To distingnish 
between the supply, and the use, of munitions, was ludicrous ; 
manufacture must cover clerical work. Concerning bona fides, 
Avory, J., cited the words of Warrington, L.J. : — 

“ The only condition which it would appear must be fulfilled 
is that the act in question, having regard to existing circum- 
stances, must be necessary for the public safety and the 
defence of the realm, and on this matter the opinion of the 
competent authorities who alone hare sufficient knowledge of 
the facts, provided they act reasonably and in good faith, 
should be accepted as conclusive.’” 

These words Avory, J., interpreted as meaning — 

“ provided the competent military authorities act reasonably 
and in good faith, in such a way that a court of law could not 
say that they were obviously not acting bona fide because they 
were acting so unreasonably that no honest man could say 
that they could possibly have so acted.”* 

(ft) In China Mutual Steam Navigation Company v. Maclay^ 
the validity of reg. 39bbb of the Defence of the Bealm 
Kegulations was in issue, whereby the Shipping Controller might 
requisition .ships to be used in the manner best suited to the 
needs of the country. Fie requisitioned the ships of the plaintiff 
shipowners, stating that they were to continue to run the vessels 
as if they were still running for their own account, but for the 
account of the Government, crediting full earnings and debiting 
net charges. The company claimed that the particular voyage 
was for their risk, and that they were entitled to retain the 
profits. 

The regulation, it was contended, was ultra vires, in so far as 
it purported to regulate the manner in which shipowners carried 
on their business, as distinct from the use to which their ships 
should be put. Moreover, the order purported to requisition 
the services of the owners and their servants and was an attempt 
to tax shipowners without the consent of Parliament. 

The regulation, Bailhache, J., held, was rightly issued. The 
scheme, however, was indivisible : it requisitioned three things 
— ships, services, and profits. Since there was no power to 
requisition services, the order was ultra vires. 

IV. EMERGENCY POWERS OF CONTROL 

Hardly any part of the province of contract remains unaffected 
by the unlimited powers of control conferred by the Defence 
(l^neral) Regulations, 1939, which are implemented by orders 

» In re a Petition of liight [ 1916 ] 3 K.B. 649. 666. ~~ 

* 86 L.J.K.B., at 1672. See Official Report, House of Lords, vol. 126 , 438, 439. 
*[1918] 1 K.B. 33,36. 
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iiuluxnetable made under those regulations.^ Shipping and 
aircraft have been brought under complete control ; trade by 
sea is regulated, and employment in British ships and aircraft.* 
“War production undertakings ” are subject to the directions 
of the Minister of Supply.* Industry is regulated by a cora- 
pUcated system of the limitation of supplies, the fixing of 
prices and rationing.^ Private building is virtually prohibited.'^ 
Building undertakings work under the directions, as to the 
conditions of employment, of the Minister of Works and 
Planning.® Employment is under the control of the Minister of 
Labour and National Service.’ Trade disputes are referred to 
a special tribunal.® For maintaining essential supplies, the 
Minister of Agriculture and Fisheries may direct how any land 
is to be cultivated and he may terminate tenancies.® 

The significant features of these emergency powers of control 
will be briefly delineated. 

1 . Shipping and Aircraft 

The Admiralty regulates navigation by way of “ navigation 
orders,’’ which may provide for 

“ such incidental and supplementary matters as appear to 

the Adniiralty to be necessary or expedient.”^® 

British ships, except imder permission, may be prevented from 
proceeding to sea unless they have complied with specified 
requirements for their safety.^^ Employment in British ships 
and aircraft may be regulated by order prohibiting persons of 
a specified class from being employed on board ships to which 
the order applies, and prohibiting the employment of any 
persons or class of persons unless they hold a certificate of 
identity in the i)rescribed form.^* Modifications are made in 
relation to the engagement and discharge of the crews of 
merchan t ships .^® Kestrictions may be imposed upon the 

* S.R. & 0., 1939, No. 927. His Majesty's Stationery Office, 15th ed., 24th March, 

2 Part III, regs. 43-48, 54. 

2 Regulation 54o. 

* Regulation 55. 

* Regulation 56a. ^ 

* Regulation 56ab. 

’ Regulation 68a. 

® Regulation 58aa. 

* Regulations 61, 62, 64. 

Regulation 43, para. (1). 

Regulation 46, para. (1) (a). 

1* Regulation 45a, para. (1) (a) and (6). 

1* Regulation 45aa, Fourth Schedule. 
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departure of ships or^ireraft ; except with the permission of the 
statutory authority or person specified in the directions they may 
not leave any port or place in the United Kingdom. ^ 

Agreements for the use or hire of a ship, or for cAirriagc of goods 
therein, may be controlled.* Control is imposed on trade by sea. 

British ships may be prohibited, by order, from proceeding to 
sea exc-ept under licence. The order may also contain incidental 
and supplementary matters “ as appear to the competent 
authority to be necessary or t'xpedient for the purposes of the 
order.”® No person lawfully engaged on a British ship, or any 
ship chartered or requisitioned by or on behalf of His Majesty, 
may refuse without good cause to join his ship or be absent 
without leave from his ship, or from his duty at any time.* 
Any British subject, or British protected person in any foreign 
country, may be directed to perform .specified services on such 
conditions of aervic.*' as may be direct'd ; regard must be had to 
salary, fees or wages for the performance of those services 
“ which appear to be usual,” and in particular to any 
determination of the National Maritime Board.® Where a 
British (other than a Dominion) ship is acquired, chartered or 
requisitioned by His Majesty, tin* employment or engagement 
of the tnaster or the crew will not be terminated, but will 
continue while the ship is thus under the control of His Majesty.* 
A competent authority may require space or accommodation in 
a British ship or aircraft to be plac-cd at its di.sposal, and may give 
such directions “as appear to the competent authority to be 
necessary or expedient in connection with any such require- 
ment.”’ The competent authority may transfer to itself the 
rights and duties of a British .subject or corporation who is 
entitled by charterpart,> or other contract to possession of the 
ship or aircraft, or has the right to have articles carried, or to 
use space or accommodation. Upon the date specified by 
notice served upon him, the contract will have effect as if the 
competent authority were a party. 

2. “ Undertakings ” 

“ War production undertakings ” may be controlled by 
order of the Minister of Supply ; thereupon the undertaking 
must be carried on under directions given by a competent 
authority.® These directions may fix the number or the class 

^ Regulation 45o, para. (1). 

* Regulation 45e, para. (1). 

® Regulation 46, para. (1). 

* Regulation 47a, para. (1). 

* Regulation 47 ab, paras, (1), (2) and (3). See also reg, 47 ac and reg. 47 ad, 

* Regulation 47a w. 

’ Regulation 54, para. (1). “ Competent authority is defined in para. (5). 

^Regulation 54o. For definitions, see paras. (2) and (4). 
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of pei^ons to be employed, the period of employment, the price 
of articles produced and the remuneration for services rendered^ ; 
over statutory or contractual limitations they are paramount.* 

If a competent authority is satisfied that to improve its 
efficiency it is expedient to associate with the direction of a 
war production undertaking carried on by a company persons 
nominated by the authority, the authority may give directions 
appointing as a director any person “ appearing to the authority 
to be experienced in the direction of companies.”* He will 
hold office for one year, but may be reappointed. This power 
will not be exercised unless “ substantial ” public moneys have 
been spent or will bo spent by advance or grant of a capital 
nature. Such a director will be deemed for all purposes to have 
been duly appointed, but he will not be entitled to remuneration 
as director from the company, unless the company otherwise 
agrees.^ 

3. Industry 

Industry is controlled by limitation of supplies, fixing of 
prices, and a comprehensive system of the rationing of food, 
raw materials and manufactured goods.* Control is exercised 
by specified ‘‘ competent authorities,” who may delegate 
functions.® Powers of control are unlimited ; they include — 
“ Any incidental and supplementary matters for which 

the competent authority thinks it expedient for the purposes 

of the order to provide.’” 

Provision is made for schemes of control ; for the prohibition 
of regulated acts except under licence ; and for the appointment 
of “ authorised controllers,” acting under instructions of the 
comi^tent authority.* The court cannot inquire into the 
validity of the reasons or the sufficiency of the information upon 
which the competent authority acted ; if its decision is reached 
in good faith, the court has no power to interfere, or to express 
any opinion on the merits of the case. The Minister is not 
bound to disclose the ground which had influenced his action. 

^ Begolation 54o, para. (1) (a) (i) and (ii). 

* /ft., para. (1) (ft). 

* Regulation 64ca, para. (1). 

* para. (2). 

“Regulation 65; Kruain & Rogers, 633-660; II, 747.S58; HI, 232-344; 
IV, 109-180; V, 201-282. 


• Paragraph (6). 

ay ^ includes power to fix maximum prices: 
T. P. Gilbert <k Son, Ltd. v. Birhin, Wilson df Birkin (1941), 2 All E.R. 489, 496. 

• l^ragraph (4). See Food Rationing {General Provisions) Order, 1944 (S.R. 

643); Limitation of Supplies (MisceUaneous) {No» 21) Order, 
1943 (S.R. & O., 1943, No. 909), ift,, V, 233-244 ; The Consumer Rationing 
{Oonsdtdateon) Order, 1944 (S.R. A; O., 1944, No. 800). 
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4. Budding 

The execution for specified purposes of spedfied operatioai 
begun after 6th October, 1940, where the cost exceeds a specified 
figure, is unlawful, save as authorised by the specified authority.^ 
Work of a specified kind b^^un after Ist January, 1942, unless 
the total cost does not exceed a prescribed sum, requires a 
licence by the Minister of Works and Planning, which may be 
subject to conditions or limitations,* Work carried out on 
behalf of, or under contract with, His Majesty is excepted.* ' 

5. Building and Civil Engineering, ContrtuMng, Undertakings 

hlo person, after appointed dates, may cany out any work in 
t he course of a building undertaking, or a civil engineerin 
contracting undertaking, unless he has a certificate of registration 
for this purpose.* Before the certificate is granted, the Minister 
of Works and Planning must be satisfied that the terms and 
conditions of employment will be neither more nor less favourable 
than those fixed by joint agreement in the industry, or by 
arbitration, and that conditions as to hours will be observed as 
he may direct.® 

6. Employment 

The Minister of Labour and National Service, or any National 
Service Officer, may direct “ any person in Great Britain ” to 
perform services specified or described in the direction which, 
in the opinion of the Minister or Officer, he is capable of per- 
forming.® The services are to be performed upon conditions 
of service, including remuneration, as are directed ; regard 
will be had to the salary, fee or wages “ which appear to be 
usual.” Where services are rendered under a contract of 
service, rates will be based upon decisions contained in industrial 
agreements which apply to persons employed in the same 
d^trict, capacity and trade ; in the absence of such decisions, 
the conditions prevailing “ among good employers in that 
trade in the district ” will be the guide.’ Provisions may be 

' Regulation 56 a, para. (1), and Sixth Schedule. 

* Paragraphs (2) and (7). 

' Paragraph (6). 

* Regulation 56ab, para. (1). Terms are defined in para. (2). 

* Paragraph (4). 

* Regulation 68a, para. (1). This regulation was made under the Emergen^ 
Powers (Defmioe) Act, 1940, on the same date as the Act was passed. 22nd May. 
1940. See Control of Employment (Directed Perarns) Order, 1943 (S.R. & 0., 1943, 
No. 661), lb., V, 286-288 ; Control of Employment (Notice of Termination cf 
Employment) Order, 1943 (S.R. & O., 1943, No. 1173), ib., V, 288-291. 

The court is not entitled to consider the reasonableness of the direction or whether 
tite person diieoted acted reasonably in refusing to comply : Borkm v. Owen 
ri943]lK.B. Ill, 114. 

’ Paragraph (2). 
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made for regulating the engagement of workers, and the duration 
and situation of their employment.^ Finally, provision may 
be made for securing that enough workers are available in 
undertakings engaged in essential work ; that they continue to 
be employed therein ; that they are prohibited from absenting 
themselves “ without reasonable excuse,’’ or from being 
“ persistently late,” or from refusing to work reasonabh^ overtime 
or to obey lawful orders. ^ 

7. Strikes and Lockouts 

To prevent work from being interrupted by trade disputes,” 
the Minister of Labour and National Service may, by order, 
establish a tribunal to settle trade disputes. He may prohibit, 
subject to the order, a strike or lockout arising out of a trade 
dispute. Employees may be required to observe such terms 
and conditions as may be determined to be not less favourable 
than the recognised terms and conditions. He may provide for 
recording departures from any rule, practice or custom relating 
to employment. And he may, by order, provide for — 

“ any incidental supplementary matters for which [he] 
thinks it expedient for the purpose of the order to provide.”^ 
The Conditions of Employment and National Arbitration Order^ 
1940, set up tli(‘ National Arbitration Tribunal (of whicli 
Lord Simonds was chairman).^ An existing or appnOiended 
trade dispute ® may be reported to the Minister, who may refer 


^ Paraj^aph (4). See llie Undertakings {Restriction on Engagement) Order, 

1941, S.R. & O., 1941, No. 2009, ib., 244-247, which applies to building, civil 
engineering, contracting, electrical installation, and general engineering under- 
takings. See also The Employment of W omen {Oojifrol of Engagement) Order, 1943, 
S.R. & 0., 1943, No, 142, ib., V, 292-295, which prevents the engagement of any 
woman for employment over 18 and under 41, otherwise than tlirough an 
employment exchange or an approved employment agency. 

* See The Essential Work (Oeneral Provisions, (No, 2) Ord^r, 1942, S.R. & 0., 

1942, No. 1594, which <»mpow(*r8 the Ministei to enter the name of undertakings 
in a Schedule of Undertakings and to make provisions concerning the conditions 
of employment therein and a guaranteed minimum wage. It prevents tlie 
termination (except for “ serious misconduct ”), or the leaving of employment 
except with the permission in writing of a National Service Ofticer Appeal lies 
to a “ Local Appeal Board.’’ See also S.R. & 0., 1944, No. 815. The 1941 Order 
(S.R. & 0,, 1941, No 302) has been adapted to particular classes of undertakings : 
building and civil engineering; coalmining; dock labour; electrical contracting 
industry ; iron and steel industry ; mercharit navy ; railway undertakings ; , ship- 
building and ship-repairing; collon-m/inufacturing industry; boot and shoe 
industry. 

See Krusin & Rogers, IV, 188-196 ; List of Orders, at 196 ; V, 291. 

* Regulation 5 Saa, para. (1). 

* S.R. & 0., 1940, No. 1305, art. 1. For constitution, see Schedule, amended 
by S.R. & ()., 1941, No. 1884, and for the new meaning of “ tiade dispute.” For 
the wide jurisdiction of this tribunal, see National Association of Local Government 
Officers V. Bolton Corporation [1943] A.C. 166. 

A See definitions in art. 7, 
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the matter to the tribimaL^ Where other steps have been taken 
to promote a settlement which have not resnlted in a prompt 
settlement, the Minister must refer the dispute to the tribunal 
unless, in his opinion, ‘‘ special circumstances ” render postpone- 
ment necessary or desirable.* The award will be bin^g upon 
the employers and the workers to whom it relates : it becomes 
“ an implied term of the contract ” that the rate of wages and 
the conditions of employment shall be in accordance with the 
award.® Strikes and lockouts arising out of a trade dispute are 
prohibited unless the dispute has been “ reported ” and twenty- 
one days have elapsed, and the dispute has not been refened by 
the Minister to the tribunal.* 

All employers must observe the “ recognised terms and 
conditions ” in a trade or industry (or terms and conditions 
which are not less favourable), where, in any district, these have 
been settled by negotiation or arbitration between representative 
bodies of employers and trade unions.® Any question as to 
these terms and conditions, or whether they are being observed, 
may be reported to the Minister and may be referred by him to 
the tribunal : the aw'ard becomes an implied term of the contract 
between the employers and the workers concerned.* 

Where, in any trade or industry, during the *• present 
emergency ” any “ departure from a trade practice ” has 
occurred, the departure may be “ recorded ” in a memorandum, 
endorsed or accompanied by a counter-memorandmn by other 
organisations or employers affected, and deposited at a local 
office of the Ministry of Labour.* 

In default of agreement a duly authorised officer of the 
Minister may prepare and deposit a memorandum. 

8. Agriculture 

The Minister of Agriculture and Fisheries may direct that, 
except with permission,* agrii*ultural land shall not be u.sed 
otherwise than as agricultural land. He may give directions 
concerning the cultivation, management or use of land for 
agricultural purposes, 

“as he thinks necessary or expedient for the purpose of 

promoting, increasing or maintaining the production in the 


» Regulation 68aa (S.R. & 0., 1940. No. 130.5), .Article 2 (2), (3). 
^ Article 2 (4). 

» Article 2 (5). 

* Article 4. 


* Article 5 (1), 

* Article 6 (4). See Hulland v. FF. Saunders df Son (1944), 2 All E.R. 568. 
’ Article 6, 

^ Regulation 61. 
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United Kingdom of articles necessary for the efficient 
prosecution of the war or for maintaining supplies and services 
essential to the life of the community.”^ 

If the tenant of an agricultural holding has contravened or 
has not complied with any directions, the Minister may serve a 
notice on the landlord and the tenant, terminate the tenancy 
on a specified date, and direct the tenant to give up possession.® 
The same power exists where “ it appears at any time ” to the 
Minister that the tenant is not cultivating according to the 
“ rules of good husbandry.”® This is to be treated as a 
termination under the Agricultural Holdings Act, 1923 ; the 
rights of the landlord and tenant under that Act will apply.* 
When the Minister, in the exercise of his emergency powers, 
comes into possession of any land, he may make a contract 
with any person for its occupation ; the occupier then becomes 
the tenant of the other party.® Where the whole or part of an 
agricultural holding is subject to a contract of sale made since 
3rd September, 1939, or where it has been sold under a contract 
made since that date, any notice to quit after 31st December, 
1941, is void, except with the written consent of the Minister.® 
A local authority in occupation of any land (despite any statute 
or instrument to the contrary) may adapt the land for allotment 
gardens, or let it for use by the tenant as allotment gardens, 
or may cultivate it to raise a crop of an approved kind.’ Any 
tenancy created under this regulation, upon the expiry of the 
regulation will cease ; the tenant will have the same rights of 
compensation as he would have by the termination of that of 
his landlord.® 

War Agricultural Executive Committees have been set up to 
exercise the powers of the Minister in the administrative 
counties.® 

V. OVERRIDING CONTRACTUAL OBLIGATIONS 

Defence Regulations, and orders, rules and bye-laws duly made 
under them, by the express terms of the Emergency Powers 

* Regulation 62, para. ( 1). For definitiuna, gee para. (<5). The court has no 
power to inquire into the reasonablenesa of the direction : jUninler of AgricuUure 
and Fisheries v. Price 1 19411 2 K.B. 1 16. 

‘ Paragraph (1a). 

® Paragrapha (2) and (.5). 

* Paragraph (3). 

‘ Paragraph (3a). 

* Paragraph (4a). In giving “ consent,” the Minister is not acting judicially, 
and the tenant is not entitled to be heard : Irmng v. PaUerDon (1943} Ch. 180, 

' Regulation 62a, para. (1) (a) (6) (c). For definition, see para. (2). 

* Paragraph (3). 

* The Cultivation of Lands Order. 1089 (S.R. A O., 1930, No. 1978). 
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(Defence) Acts^ 1939 and 1940, are paramount. They hare 
effect 

“ notwithstanding anything inconsistent therewith contained 

in any enactment other than this Act or in any instrument 

having effect by virtue of any enactment other than this Act.’’^ 
Powers conferred by many Defence Regulations are expressly 
stated to be exercisable notwithstanding any contractual 
limitation, restriction or obligation to the contrary. 

1. Billeting 

(a) Where a room is required by billeting notice to be devoted 
exclusively to the accommodation of any person then, ‘‘ not- 
withstanding anything in any (‘ontract,’^ while the requirement 
is in fon*c no other person is entitled to occupy the room.’’^ 

(b) Where, for the purpose of billeting or lodging persons 
engaged in essential work, the Minister of Health has specified 
an area, any piTson may be directed not to use any premises 
in the area for sleeping or residence except with permission or 
under conditions.^ A person prevented, under direction, from 
using premises for sleeping or residence will not be liable for 
any periodical sum for their use or otherwise.* 

2. Work on Land 

(a) A person authorised by a “ competent authority,^’ and 
any member of His Majesty’s Forces acting in the course of his 
duty as such, may, for the purposes of the war, do any work 
on any land.® Except with permission, no person may tamper 
with any work so done, and the person occupying the land will 
not be subject to any liability or obligation because, as a result 
of the doing of t he work, the land is in a dangerous condition. 

[b) A competent authority has power to sever from land 
fixtures required for war purposes.® Where fixtures have thus 
been severed, any obligation imposed by a lease or other 
instrument affecting the land, to maintain, repair, or deliver 
up in repair the land, and any liability relating to waste, will 
be extinguished : gone the duty to replace or to provide a 
substitute or to pay damages or a penalty or to suffer a forfeiture. 
Any guarantee will likewise be extinguished. This applies to 

^ Section 2 (4). as amended. 

® Regulation 22, para. (2). A per^m aggrieved may complain to a “ BiUotmg 
Tribunal ” (para. (9)). 

* Regulation 22 a. paras {!) and (2). A person aggrieved may complain to the 
Billeting Trihimal (para. (.3)), 

* fb„ para. (7). 

* Regulation 50, paras. (1) and (3), The “ doing ot work on land is dolned 

in para. (4). Compensation is payable to the person who, for the time hjljjgt 
entitled to occupy the land : Compensation (Defence) Act, 1939, s. 3. « 

* Regulation 50b, paras. (1) and (2). 
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an obligation imposed by instrument. An obligation imposed 
by statute will not be extinguished but will be suspended. 

3. Talcing Possession of Land 

(a) A conipetent authority, “ if it appears to that authority 
to be necessary or expedient so to do in the interests of the public 
safety, the defence of the realm, or the efficient prosecution of 
the war, or for maintaining supplies and services essential to the 
life of the community,” may take possession of any land and give 
such directions as appear to it to be necessary or expedient in 
connection with taking possession.^ While any land is in the 
possession of the competent authority, under this regulation or 
under the prerogative, the land may be used 

“ notwitlistanding any restriction imposed on the use thereof 
(whether by any Act or other instrument or otherwise) ” 
for the purpose and in the way that, the authority “ think 
expedient ” in the above interests. 

A “ requisition notice ” is not necessary in law. In the 
absence of bad faith, a requisition ostensibly authori.sed by a 
competent authority, cannot be impugned.® 

{b) Under tl»e Landlord and Tenant (Reqidsitioned Land) 
Act, 1942, vhcrc possession of all the land comprised in a lease 
to which the Act applies has been taken under emergency powers, 
and the land, immediately before possession was taken, was 
being used by a tenant or a member of his family as his residence 
or for his business, or partly for the one and partly for tiic other, 
the tenant may, within three montlis of llie material date, serve 
on the landlord a notice of disclaimer, if jtossession of the land 
is still retained under emergency powers.-’ 

The Act only applies to a lease which provides that the term 
will end, or may be determined, (A) not later than five years 
after the material date ; or (b) at the end, or not later than, 
twelve months after the end of any war in which His Majesty may 
be engaged.* 

^ Regulation 51. The power is offbetively exorcised by notice : Jamt h Macara 
Lid, V. Barclay 1 1945J 1 K.B. 148, 154, jxr Uthwatt, J. (for Coui-t of Appeal), 
Possession may be taken by requisition, although the owner is willing to give 
pssession subject to agreement : Ouardi v. Kavala, Ltd. v. Grigg [1 945] I K. B, 157, 
164, per Atkinson, J. 

® Carltona Case (1943), 2 All E.R. 560, 562, per Lord Greene, M.R., supra, 68. 

® ypction 1(1). The landlord may, within one month of service, ask the court 
to determine whether the notice is of no ellect betausc it does not comply Avith 
the statutory conditions (subs. (3)). Where possession of part only ot the land 
comprised in a lease has been taken under emeigency powers, the court, on the 
tenant's application within three months from the mat(*rial date, may direct that 
a. I should apply. 

This statute was passed as a ol a reeommendation in the Report of 

lillr. John W. Morris, K.C., on Requisitioning and Compensation (1941), Crad. 6313, 
para. 18. 

* Section 1 1. 
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The ‘‘ material date is the date of the passing of the Act, 
if possession had already been taken ; in any other case, the 
date when possession is taken.^ 

A notice of disclaimer, if not determined to be invalid, becomes 
effective at the end of one month from the service of the notice : 
as from the material date the lease disclaimed will be deemed to 
have been surrendered and all interests in or derived out of the 
term will be deemed to have been extinguished.^ The court 
may, on terras, vest the lease in a person having a mortgage 
or charge, and, on the application of either the landlord or the 
tenant, make adaptations or modifications (as the court thinks 
just) of any term in the lease relating to repairing obligations 
or imposing liability on either party, to take effect on the 
surrender of the lease.® 

The Act proWdes for the disclaimer of land comprised in a 
multiple lease ^ ; for cases where land is requisitioned by stages^ ; 
for the apportionment of rent ^ ; for the right of the tenant, 
during the currenc'y of the lease or afterwards, to remove buildings 
or fiictures annexed to the laud.*^ Where possession of land has 
been taken under emergency powers and the lease required the 
landlord to pay rates and taxes, or defray the cost of repairs or 
insurance, or to provid(' services, tlie contraciural rent will be 
reduced to the net rent by agreement betv^oen the landlord and 
tenant, or, in default, as determined by the court. The ‘‘ net 
rent means the rent which might rt^asonably have been payable 
under the lease if the tenant had been wholly Uable for rates 
and taxes and the landlord had not l)(»en required to provide 
any services.® 

(c) By the Landlord and Tenant (Requisitioned Land) Act, 
1944, where possession of land comprised in a lease has been 
taken under eiruTgency ])owers, while possession is retained no 
remedy for breach of repairing covenant is enforceable for damage 
occurring during that period. If, while possession is retained, 
the lease determines, or if, upon de-requisition of the land, 

’ Landlord and Tenant (Roquirtitioned Land) Act, J942, r, 13 (1), 

■* Section 2 (4) (a) {h) (c) 

® Section 2 (4) {a) (h) (c). See Looker v. B. f 1945] I K.B. 39. 

* Section 3. 

® Section 4(1). 

• Section 6(1). 

’ Section 7(1). 

'Section 8 (1). By subs. (2), where the competent authority requires the 
landlord to continue to provide services (other than board and furniture), they 
must pay a sum equal to part of the i*ent, as may be apfreed, or, in dofaiilt, a sum 
determined by the court. This provision does not apply where the lease has 
been disclaimed. A tripartite agreement in respect of services may be made 
between the authority, the landlord and tenant (subs. (3)). 

6A 
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compensation becomes payable to the person entitled to the 
benefit of the covenant,* no remedy for that damage wUl at 
any time be enforced.^ 

Where jwssession of such land so taken has been {jiven up 
daring the currency of the lease, and compensation for damage is 
payable to a person other than the tenant, then if the tenant 
has incurred expenditure in making good any of the damage, he 
may recover an equal amount from that person within the limit 
of the compensation.® 

4. Requisitioning of other Property 

A competent authority may, for similar emergency inirposes, 
requisition (a) any chattel in the Dnit<*d Kingdom (including 
any vessel or aircraft and anything on board) ; (h) any Britisli 
ship or aircraft or anything on board, wherever the ship or aircraft 
may be, and may give such directions as appear to it to be 
necessary or expedient in connection with the requisition.* 
Where any property is thus requisitione<l, or is at tlu* disposal 
pf a competent authority under the prerogative, the authority 
may use or deal with the property for the purpose and in th(‘ 
way that the authority “ thinks (>xpedient ” for the above 
purposes. It may hold, or sell, or dispose of the property as if 
the authority were the owner and 

“ as if the property were free from any mortgage, pledge, 

lien or other similar obligation.” 

Where the property requisitioned was a vessel, vehicle or aircraft, 
the authority may acquire it by serving on th(‘ owner a notiei* 
of acquisition. Upon the .service of notice of acquisition, the 
vessel, vehicle or aircraft will vest in the competent authority 
“ free from any mortgage, pledge, lien or other similar 
obligation.” 


^ Com|>en«ation (Defence) A.ct, 1939, s. 2 (1) (6), which entitles the person who 
is then the ** owner ” of the land (s. 17 (1)) to “ a sum equal to tho cost of makinj^ 
good any damage to the land,” excepting ” fair wear and tear ” and “ damage 
caused by war operations ” (s. 17 (1)). 

* Landlord and Tenant (Requisitioned I^and) Act, 1944, s. 1 (1). The section 

is retrospective as from 24th August, 1939 (suhs. (2)). ” Damage ” excludes 

war damage ” («. 5). 

® Section 2(1). 

♦ Regulation 53, paras. (1) and (2). “ The com])etent authority ” is defined in 
para. (5). Compensation is payable under s. 4 or s. 6 of the (Compensation (Defence) 
Acst, 1939. Growing timber agreed to be severed under a contract of sale is not 

goods *’ Within the meaning of the Act (s 17 (1)), but is part of the land : upon 
the requisition of a vehicle see Lane v. Minuter of Wat Transport [1942] Ch. 280, 
354. ISstates GttZ&Uef 27th June, 1943, at pp. 618, 619. 

Upon the requisition of a ship, see France, Fenwick Co. v. R. |1927] 1 K.B. 
468, 464, 466, per Wright, J. ; Nicolaou v. Minuter of War Transport (1944), 
2 AU E.B. 322, 327. per Tucker, J, 
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5. Powers at to Ships and Airerafi 
The competent authority may require space or accommodation 
in a British ship or aircraft to be placed at its disposal.^ Where 
a charterparty or other contract subsists under which a British 
subject or corporation is entitled to possession of the ship or 
aircraft, or has the right to have articles carried, or to use space 
or accommodation, the competent authority may serve on that 
person a notice stating that on a specified date his rights and 
liabilities will be transferred to the competent authority. The 
contract will thereupon have effect, as if the competent authority, 
instead of that person, were a party. 

Power is given to direct any British subject or British protected! 
person abroad to perform specified services in British (excludipg 
Dominion) ships, which, in the authority’s opinion, that person 
is capable of perfonning.* Where a person, required to perform 
services or accept employment as a member of the crew, joins 
the ship, but neglects or refuses to sign the statutory agreement 
with the erew, a note will be inserted in place of his signature, 
autlH'Utieated as if it wt‘re a signature, indicating failure to sign 
and the iiatim* of the requirement. The agreement will then 
iiave etleet a.s if Ik* had signeil it and he will be deemed to be 
lawtiill.v engaged us a member of the erew.® 

Where a British ship is acquired, chartered, or requisitioned, 
on behalf of Ills Majesty, the employment or engagement of any 
member of the crew will not be terminated, but, unless the 
Minister of War Transport directs otherwise, the agreement 
of service will have effect for the period during which the ship 
is owned, chartered, or requisitioned, on behalf of the Crown. 
This will not apply where the agreement would have expired by 
effluxion of time.* 

6. Power to permit Nuisance 

Wiiere the competent authority is satisfied that for war 
purposes particular work must b(* carried on at a particular place 
and that the carrying on of the work cause.s or may cause a 
nuisance, the work, subject to certain provisos, and notwith- 
standing the nuisance, may bi* authorised.® Wliere an order 
authorising the work has thus been made, no legal proceedings 
for the abatement or prohibition of any nuisance caused by the 
work shall be entertained by any court.* The same rule will 
apply to _ 

* Regulation 54, paraa. (I) and (2). Compensation is payable under s. 6 of 
the Compensation (Defenop) Act, l!)3f). 

® Regulation 47 ab, paid. (1). 

• Regulation 47ac, paras. (1) and (2). 

* Rqpilation 47x1:. 

' Regulation 54a, para. (1). 

• Ib., para. (2). 
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“ proceedings for the enforcement of an express covenant not 
to commit nuisance or for the recovery of damages in respect 
of a breach of such a covenant.^ 

7. Power of Water Undertakers 

To maintain an adequate supply of water in order to meet an 
actual or apprehended attack by the enemy, water undertakers 
may secure, by agreement or under directions of the Minister of 
Health, the use of the water in any well, river, stream or lake, 
and the construction of such works as appear to them to be 
necessary.^ Tlu^se i)ower8 may be exercised although the sources 
of supply and the works to be constructed are limited by statute 
or instrument and 

“ notwithstanding any other limitation imposed upon them 
by or by virtue of any such Act or instrument.” 

8. Controlled Undertakings 

The Minister of Supjdy if satisfied that it is expedient, may 
by order, declare any ‘‘ war production undertaking ” (or any 
class or description of such undertakings) to Ix^ ‘‘ controlled.”^ 
A competent authority may give orders and directions in 
accordance with whi(*h the undertaking must be carried on. 

“ No obligation or limitation imposed on the undertakers 
by or by virtue of any Act or other instrument determining 
their functions shall prevent or excuse the undertakers from 
complying with any smdi order or directions.” 

To improve the efflcien(*y of such an undertaking, a competent 
authority, if it is satisfied of the expediency, may appoint as a 
director for one year any person appearing to tlie autliorily to 
be experienced in the dire(*tion of companies. He will be deemed 
to have been duly api)pinted under the articles and is eligible for 
reappointnumt. Such appointees must not constitute a 
majority on the board and in any case must not exceed three. 
This power cannot be exercised unless public moneys “ substan- 
tial ” in the autljority’s opinion, either have been, or will be, 
spent by way of advance or capital grant.^ 

9. Public Utility Undertakings 

The competent authority, and any person authorised by it, 
may give directions to secure that a public utility undertaking 
is carried on in the way that the authority thinks proper in the 
interests of the public safety, the defence of the realm, or the 

^Regulation 54a, para. (4). It is submitted that despite Ohater v. Batesmiy 
supra, 61-63, this regulation is irUra vires, 

• Regulation 54ab, paras. (1), (2) and (3). 

* Regulation 54c, para. (1) and sub-para, (b). Terms are defined in para. (4), 
“ competent authority ” m para, (2). 

^ Regulation 54ca. 
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eflflicient prosecution of the war, or for maintaining supplies and 
services essential to the life of the community.^ In these 
interests, the authority may, by order, 

“ relax any obligation or limitation imposed ... by or by 

virtue of, any Act or other instrument determining the 

function of the undertakers . . 

10. Diversion of Consignments of Coal 

If the Minister of Fuel and Power thinks that any particular 
consignment of coal, on the prenuses of a railway undertaking 
in the course of transit, (a) cannot, owing to an actual or 
apprehended attack by tln^ enemy, be carried within a reasonable 
time to its destination ; and (b) that it is expedient that it should 
be made available elsewhere, he may arrange that the consign- 
ment be sent to a new consignee,^’ and serve a notice to that 
ellect upon the consignor, th(* original consignee, and tlie railway 
undertaking.^ The consignment will then be deemed to have 
been sold by the owner to tln^ new consignee at the price fixed 
by the (‘ontract . . . less the amount (if any) attributable to 
the (*ost of the carriage and delivery of the consignment from 
tln^ place \\here it was first put on rail.^’ The terms of the 
(‘ontraet relating to quantity and description apply. Any 
dispute will be determined by the Minister. The railway 
undertaking must arrange for delivery to the new consignee 
and can recover from him delivery charges to the new destination. 
The original consignee must be repaid the price that he has 
paid comprising the cost of carriage and delivery. If he has 
not paid, he will not be liable to pay. 

11. Continmnee in Essential Employment Abroad 

British subjects and other specified persons who are employed 
by persons carrying on any “ essential undertaking,^^ shall, 
“ whether or not (they are) bound by contract to do so,^^ 
continue in their employment unless tlie Secretary of State, or 
someone with liis authority, consents to their leaving. Consent 
must not be refused unlesKS the Se(T*etary of State or the person 
authorised is satisfied tliat the employers would continue the 
employment on reasonable terms.® 

12. Termination of Agricultural Tenancies 

For the powers of the Minister of Agriculture and Fisheries to 
terminate a tenancy, see pp. 79-80, supra. 

^ Regulation 56, para. (1). “ The competent authority ” is defined in para. (4). 

* Regulation 56 b, paras. (1) and (2). Despite Chester v. Bateson^ supra, 61*^, 
it is simmitted that this regulation is intra vires. 

* Regulation 58 a c, para. (1). Terms are defined in paras. (2) and (3). 



88 


BaiBEaBNOY POWERS ; EFFECT ON OONTEAOTS 


13. Power of Local AuthorUy to evltivate and to let 
A local authority in occupation of land 
“ notwithstanding anything in any Act ... or any trust or 
covenant or restriction affecting the land,” 
may, inter alia, let the land as allotment gardens either to 
tenants or to a society which cultivates vacant land for the 
purpose of sub-letting for such use. It may cultivate the land 
for the purpose Of raising an approved crop^ ; this power 
extends to any land which the authority is authorised by the 
person entitled to possession to use for this purpose, as well 
as land of whicli emergency possession has been taken. This 
authorisation may be given “ notwithstanding anything in any 
Act ... or any trust or consent or re.striction affectiug the 
land.”* A tenancy created under this regulation will cease, 
if in force, when the regulation expires ; the tenant will have 
the same rights of compensation as he would have had on the 
termination of his tenancy by the t<*rmination of that of his 
landlord.® 

14. (Jontrol of Undertakings 

. Where a competent authority has authorised “ an authorised 
controller ” to control an undertaking, and the authority is 
satisfied that it is necessary to secure effective control, a person 
obstructing the controller may be removed from office and 
another person appointed in his stead and, with the consent of 
the Treasury, the authority may transfer the .shares of the 
company to its nominees as specified in the order.® The shares, 
from the specified date, will vcijt in the transferees on behalf 
of the competent authority “ free from any mortgage, pledge 
or charge.” The transferors will be entitled to be registered as 
members without delivery to the company of any instrument 
of transfer. The price will be specified in an order by the 
Treasury and shall be not less than the value as between a 
willing buyer and a willing seller at the date of the order.® 


® Regulation 62 a, para. (I) (6) and (c). For delinition, see para. (2). 
* fb., para. (1a). 

’ Ib., para. (.3). 


* Regulation 78, para. (1) (a) and (6) ; para. (4) (a). 

* lb., para. (6). 
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L WHO IS AN ENEMY? 

To answer tliis question accurately, one must first ask another : 
Are we thinking of the personcd rights and liabilities of X, 
e.g., whether he may be interned? Or do we A\ish to know 
his civil rights, e.g., wliether he may contract, and what is the 
effect of ar upon his contracts ? 

If X is the subject of a State at war with His Majesty, politically 
he is an alien enemy subject to disabilities under the Aliens 
Restriction Acts, 1914 and 1919, and the Aliens Order, 1920 (as 
amended).^ 

But suppose X, voluntarily residing or carrying on business in 
England, duly registers as an enemy alien and is exempt from 
internment. Politically, an alien enemy, for the purpose of 
civil rights he is not treated as an alien enemy. The test for 
civil purposes is not nationality ; the test is : where does he 
reside or carry on his business ? ^ ^ 

^ Aliens Order, 1920, (S.R. & O., 1020, No. 448), consolidated up to and including 
S.R. & 0., 1939, No. 994, and orders made thereunder. 

» McNair 38^9 2 Htt Cobhett 26, 31. 32. 
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. 1. Enemy NationaUty 

enemy Bubject^^^ that is, a person who is politically or by 
nationality, an alien enemy, is defined by statute as follows : — 

(a) an individual who, not being either a British subject 
or a British protected person, possesses the nationality of a 
State at war with His Majesty,^ or 

(b) a body of persons constit/Uted or incorporated in, or 
under the laws of, any such State/^ ^ 

For the purpose of the law of contracts, the test of enemy 
character in war is not the nationality of a j)erson but his 
commercial domicil — ^irrespective of his nationality.^ A person 
who resides in a country, paying taxes and perhaps owning 
property, is regarded for the purposes of war, whatever his 
nationality, as a member of that State. 

A foreigner living and established within the territory of a 
State is to a large extent under ils control ; . . . he contributes 
by way of payment of ordinary taxes to its supi)ort, and his 
property is liable, like that of subjects, to such extraordinary 
subsidies as the prosecution of a war may demand. His 
property being thus an element of strength to the State, it 
may reasonably be treated as hostile by an enemy. Conversely, 
when tlie foreigner lives in a neutral country, ho is so far 
subject to its sovereignty that it (^an restrain him from taking 
advantage of its territory to do acts of hostility against the 
enemy of his State and it is responsible for his acts, if he does 
them. For the purposes of the war, therefore, he is in reality 
a subject of the neutral State.’’ ^ 

2. Enemy CharacUr 

The term “ enemy ” has been defined for the purposes of the 
Trading with the Enemy Act, 1939, as follows : — 


^ Compare the definition of “ enemy alien ” for the purpoH(‘s of the Treachery 
Act, 1940. 8. 5 (1). 

* Trading with the Enemy Act, 1939, a. 15 (1). 

® 2 Pitt Cobbett, 34. See the judgment of Sonitton, L.J., in Tingley v, MitUer 
[1917] 2 Ch. 144, 172, 173 (approved by Lonl Wriglit in Thp Slovfracht Case [1943] 
A.C. 203, 236). In the time of Grotius, allegiance was the test of “ alien enemy.” 
“ But with the growth of commerce and greater tenderness to private property 
an alleviation or exception was introduced into the rule of allegiance or nationality. 
An alien enemy by allegiance could lose his enemy character for the time being 
if he was residing in the King’s dominions or trading there by the licence of the 
Crown ... A subject by allegiance could for the time being lose his friendly or 
national character by residing or trading in the enemy’s dominions. Either partj 
by trading or residing in a neutral country might acquire for the time a neutral 
character , . . The conditions of this character are sometimes caliod * domicil,* ” 
i.e., ” commercial domicil.” And see The Sovfracht Case, svpra, per Lord Porter. 

* Hall, IniemaUanal Low, ed. Pearce Higgins, 8th ed. (1924), 687. 
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“ (a) any State, ^ or Sovereign of a State, at war with His 
Majesty, 

(b) any individual resident in enemy territory,* 

(c) any body of i)er8ons (whether corporate or unincorporate) 
carrying on business in any place, if and so long as the body is 
controlled by a person who, under this section, is an enemy, or 

(d) any body of persons constituted or incorporated in, or 

under tte law s of, a State at w ar wit h His Majesty,* 

^ In th« Trading with the Knemy Act, J917 (as amended), of the United States, 
“ enemy ” is defined in s. 2 as follows : — 

“ (a) Any individual, partnership, or other body of individuals, of any 
nationality, resident within the territory (including that occupied by the military 
and naval forces) of any nation with vhich the United States is at war, or 
resident outside the United States and doing business within such territory, 
and any oor])oration incorporated within such territory of any nation with which 
the United States is at war or incorporated within any country other than the 
United States and doing business within such territory. 

“ (6) The government of any nation with which the United States is at 
war, or any political or municipal 6ub>division thereof, or any officer, official, 
agent, or agency t hereof. 

** (c) Such other individuals, or body or class of individuals, as may be 
natives, citizens or subjects of any nation with which the United States is at 
war, other tlian citizens of the United States, wherever resident or wherever 
doing business, as the President, if he shall find the safety of the United States 
or the successful prosecution of the war shall so require, may, by proclamation, 
include within the term ‘ enemy.’ ” 

For text, see Domke, Appendix A, 385-429 ; Ex parte Don Ascanio Colonrm 
(1942), 62 S, Ct. 373, AJ.I,L.y vol. 36, 489, where, after the outbreak of war with 
Italy, the motion of the Italian ambassador for leave to tile a petition for 
prohibition and mandamus, claiming immunity for an Italian steamship, was 
refused : Domke, chap. 2, Enemy (hvermnents and tlmr Agencies. 

But see the broader definition of “ enemy national ” in General Ruling No. 11, 
issued by the Treasury Department in 1942, which supersedes the statutory 
definition : Domke, Appendix F, 445-447. 

In the United States the now concept “ enemy national ” replaces the term 
“ enemy ” of the last war. This includes not merely the government of any country 
against which the United States has declared war, but also the government of 
any other blocked country having its seat within enemy territory, any individual 
within enemy territory and any person whose name apj)ears on “ The Proclaimed 
List of Certain Blocked Nationals.” “ Enemy territory ” includes territory 
“ controlled or occupied by the military, naval or police forces or other authority 
of Germany, Italy or Japan.” Sec infra, 130, 131. 

See Lourie, The Trading with the Enemy Act, Michigan L. Rev. (1943), vol. 42, 
206-234. 

Before the United States was at war, the President had made “ freezing 
regulations ” restricting transactions with allies of Germany and Italy : Domke, 16 
and Appendix C, Executive Order No. 8389, 432-438; A.J.I.L., vol. 34 (1940), 
8upp,, 168-170. This control was extended to nearly all the countries of Europe 
(except Turkey) by 14th June, 1941 (Domke, 27), and on 21st December, 1941, 
to occupied countries. 

* “ Resident within enemy territory ” becomes, in General Ruling No. 11 
(note 1, above), ” individual within enemy territory.” 

Under the ” freezing ” regulations, the Secretary of the Treasury has power to 
determine that any person (sc. even a citizen of the United States) is or shall be 
deemed to be a national within the meaning of this definition ” (Domke, 48). 

* For example, a firm registered as a German firm in accordance with German 
law and with extra<tenitoriai rights at the German consulate in Shanghai ; The 
Eutnaeus (1916), 85 L.J.P- 130, 133, 134, per Sir S. Evans, P. 
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(e) as respects any business carried on in enemy territory, 
any individual or body of persons (whether corporate or 
unincorporate) carrying on that business/^ ^ 

But the term does not include any individual by reason only 
that he is an enemy subject.” ^ 

The definition is not exhaustive, for the Board of Trade may, 
by order,® direct that any person specified in Iho order shall, 
for the purposes of the Act, be deemed to he, while so specified, 
an enemy.^ 

Tt is still material to consider who, at comnion law, is an alitai 
enemy : 

The common law exisled before and irresp(»ctive of the 
statutory provisions now in force.” * 

3. Commercial Domicil 

Commercial domicil ” is an anomalous spe(*ies of domicil 
which springs into being during war.” ‘‘ Domicil ” means 

^ Enemy character i« divisible (see Blum & Rosenbaum, 7 et seq.). In The 
Portland (1800), 3 C. Rob. 41, 44, 45, a neutral, having biiRiness connections with 
Ostend, then enemy territory, was liable to have seized only those ships trading 
with Ostend. “ J know of no case, nor of any principle,” said 8ir W, Scott, 
that could support such a position as this, that a man, having a house of trade 
in the enemy’s country, as well as in a neutral country, should be considered in 
his whole concern as an enemy merchant, as well in those which respected solely 
his neutral house as in those which belonged to his belligerent domicil.” 

The neutral partner trading in an enemy country is an alien enemy : 
The Anglo‘ Mexican [1918J A,C. 422, 424, per Lord Parker. 

Where a neutral company has branch oflices, one of which is in an enemy 
country, it is a question of fact whether particular goods are so connected with 
the enemy branch as to render them liable to condemnation as enemy property : 
The LiUzow [1918] A.C. 435, 443, per Lord {Sumner. 

* Section 2 (1), as amended by the Defence (Trading with the Enemy) 
Regulations, 1940 (S.R. & O., 1940, No. 1092). 

® The following orders were in force on lOth February, 1945 ; The Trading 
with the Enemy (Specified Persons) (Amendment) (No. 1) Order (S.R. & O., 1945, 
No. 11) ; (Amendment) (No. 2) Order (S.R. & O., 1945, No. 46) ; (Amendment) 
(No. 3) Order (S.R. & 0., 1945, No. 64). 

* Section 2 (2) : cf. Presidential Proclamation No. 2497 (Domke, Appendix J, 
466-467) authorising a Proclaimed List of Certain Blocked Nationals. See Domke, 
chap. 10, Blacklisted Individuals and Corporations, 145-163. By General Ruling 
No. 11, 8. 2 (a) iv, ” enemy nationals ” include ” any person \\hose name appears 
on the Proclaimed List of Certain Blocked Nationals and any other person acting 
therefor ” (Domke, 148, 149). The blacklisting system, says Domke, ” in oflect 
supplements the apnlication of the control test and of the doctrine of ‘ acting for 
the benefit of an enemy ’ ” (at 160). See also, Higgins and Colombos, The 
Jntetnational Latv of the Sea, 1943, 400-402. 

The Gk)vemment will retain “ The Black List ” for a period after the end of 
organised resistance in Germany. The United States Government have taken a 
similar decision upon the continuance of the Proclaimed list of Certain Blocked 
Nationals. In September, 1944, the Black List consisted of 16,000 names of 
colhpanies, firms and persons in various parts of the world i The Times, 
27th September, 1944. 

» Per Lord Wright in Th^ Sovfracht Case [1943] A.C. 203,. 2J6. 
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residence in a conntry with an intention of remaining there 
indefinitely,’^ bnt 

^ a commercial domicil ’ is possessed by any person, even a 
British subject or a neutral, who is voluntarily and actually 
resident, or who carries on business, in the hostile country.”! 
As Lord Parker says : — 

‘‘ Voluntary residence among the enemy, however passive 
or pacific* he may be, identifies an English subject with 
His Majesty’s foes.”^ 

For civil purposes he will be regarded as an alien enemy 5 
thus, also, a neutral who, though not living in enemy territory, 
is interested in a business upon enemy territory.® 

Cheshire points out the differences between “ commercial 
domicil ” and domicil proper, which he calls ‘‘ civil domicil.”* 
First, in constituting commercial domicil, “ time,” said 
Sir W. Scott, “ is the grand ingredient.”® A man may, for a 
‘‘special purpose,” come into a belligerent country before a war, 
“ but if he continues to reside during a good part of the war, 
contributing, by means of taxes and other means, to the 
strength of that country, T am of opinion that he could not 
plead his special purj)ose with any effect against the rights of 
hostility.” 

Secondly, even residence may be unnecessary — 

“ A neutral, wherever resident, may, if In* owns or is a 
partner in a house of business trading in or from an enemy 
country, be properly deenied an enemy in respect of his 
property or interest in such business/ He acquires by virtue 
of lh(‘ business a (*oinmercial domicil in the (*ountry in or 
from which tli(* business is carri(*d on, and this commercial 
domicil, though it does not affect his property generally, will 
affect the assets of the business house or his interest therein 
with an enemy charaeter.”* 

Thirdly, a man may have mercantile concerns in two countries ; 
if he trades wnth both, he must be regarded, in rdation t o his 

^ Cheshire, 204~2()() ; Hall, op, (tt.^ 587-51)1 ; Oppenheim, JntcriKUtonal Lauf^ 
ed. Lauterpaoht, 5th ed. (1935), vol. TI, 234. note 2 , The Hypatia [1917] P. 36, 
39, 40, per Sir Samuel Evans, P. The character i« “ equally applicable to persona 
not engaged in trade.” Cited from Dicey, ConUtct of Laws, 2nd ed., p. 741, by 
Somtton. L.J., m Timjley v. Miilkr [1917] 2 Ch. 144, 173. 

* The Daimler Case [1916] 2 A.C. 307, 339. 

® Cheshire, 205, eitmg Lord Parker m The Anglo- Mejoican [1918] A.C. 422, 425- 
But see Dicey, Conflict of Laws, 5th ed. (1932), 121, note (e). See also the citation 
at [1918] A.C. 426, from Mr. Justice Story’s Notes (Pratt's Story, at pp. 60-61). 

* Ih,, the term used by Scrutton, L.J , m Tingley v. MuUer [1917] 2 Ch. 144, 173. 
The Harmony (1800), 2 V, Rob. 332, 324. 325. 

® The Anglo- Mexican [1918] A.C. 422, 425, per Lord Pa^’ker ; but see The Hypatia 
[1917] P. 36 : of. the Trading with the Enemy Act, 1939, s. 1 (1) (e), supra. 

An alien enemy may not acquire a neutral domicil to protect his trade, if he 
emigrates into the neutral country from his own, flagrante hello, 

A neutral who resides or trades m a belligerent country will preserve his 
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transactions in those countries, as a subject of botli. ‘‘ That be 
has no fixed compting-house in the enemy’s country will not be 
decisive.”^ 

Fourthly, “ the character that is gained by residence, ceases 
by residence . . . from the moment he puts himself in motion, 
bona fide, to quit the country . . . 

“ Civil domicil is such a permanent residence in a country 
as makes that country a person’s home. Commercial domicil 
is such a residence in a country for the purposes of trade or 
otherwise as makes a person’s trade or estate form part of its 
resources. To gain a civil domicil residence is required with 
an intention of making the country one’s home. To gain a 
commercial domicil, residence with no intention of leaving 
shortly is sufficient, and time is the principal ingredient in 
the domicil.”® 

II. JUDICIAL DEFINITIONS 

1. The Janson Case 

“ But when con.sidering que.stions arising with an alien 
enemy,” observed Lord Lindlcy in Janson v. Driefontcin 
Consolidated Gold Mines,* “ it is not the nationality of a person, 
but his place of business during war, that is important.” 

“ An EngEshman carrying on business in an enemy’s 
country is treated as an alien enemy in considering the 
validity or invalidity of his commercial contracts (McConnell 

neutral chai actor if he leave the country with his property sme animo rtvcrUndi . 
If on the outbreak of hostilities he promptly take steps to leave, he will not bo 
considered an enemy, even when still in the belligerent State, provided that he 
carries on his preparations without delay. But a mere intention to lea\e, not 
accompanied by any overt act, is not sufficient ” (1 Arnould, Marine Insvrance 
9th ed. (1939), chap. V, s. 95, note (z), citing, among other cases, The Anglo-Mexican 
[1918] A.C. 422, 425). And see per Lord Porter in The Sovfracht Case [1943J, 
A.C. 203, 237 ; “ No doubt, both m pri'/e and at common law, a person who is 
engaged in business in a countiy 'which becomes hostile, but is not resident there, 
is given a reasonable time to dissociate himself from that business if he wishes to 
avoid becoming an alien enemy, and even if he resides in such a country it may 
be that he will escape the imputation of hostility by removing himself from it as 
quickly as is reasonably possible (see The Avglo-Mexican) . . 

1 The Jonge Klassina (1804), 6 C. Rob. 296, 302, per Sir W. Scott. 

2 The Indian Chief (1800), 3 C. Rob. 12, 19, 20, 21, per Sir W. Scott. 

Ck>ntrast In the Goods of Haffenel (1803), 32 L.J.P. & M. 203, for the rule that 

civil domicil can only be abandoned by abandonment in fact. 

* Tingley v. Miiller [ 1917] 2 Ch. 144, 173, per Scrutton, L.J. See Malcolm M. 
Lewis, Domicile as a Test of Enemy Character, B.YJ.L,, 1923-1924, 60-77. See 
also Farnsworth, 47-52 and 125-147. “ (kimmercial domicil ” depends upon 
residence ; “ real ” domicil (where this is chosen) depen^ upon a combination of 
residence and the intention of permanent or indefinite residence (Dicey, Conflict of 
Laws (1932), 5th ed., r. 7). 

* [1902] A.C. 484, 506, 606. 
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V* Bector).^ Again, the subject of a State at war with this 
country, but who is carrying on business here or in a foreign 
neutral country, is not treated as an alien enemy ; the 
validity of his contracts does not depend on his nationality, 
nor even on what is his real domicil, but on the place or 
places at which he carries on his business or businesses {Wells 

V. WilUams).^^^ 

The principle applies equally to residence. 

2. Porter v, Freudenoerg 

A comi)lete a(*count of the history and the status of an alien 
enemy was given by Lord Keading, C.J., delivering the judgment 
of the full and specially constituted Court of Appeal, in Porter 
V. Freudenberg ^ : — 

When considc^ring the enfor(‘ement of civil rights a person 
may be tn^ated as the subject of an enemy State, notwith- 
standing that he is in fact a subject of tlie British Crown or 
a neutral State. C^onversely, a person may be treated as a 
subject of the Crown notwithstanding that he is in fact the 
subject of an enemy State . . . 

The learned Lord (1iief Justice, citing Lord Lindley's state- 
ment in The Jamon Casc^ supra, said that it ‘‘ w^as not intended 
to be, and is not, exhaustive."’ Lord Lindley was considering 
the cliaracter of a trading corporation ; he was not dealing 
with a person n^siding in enemy territory. Such a person,” 
Lord Beading continiuMl, is equally treated as an alien enemy 
provided he is voluntarily resident there, having (elected to live 
under the protection of the enemy State.” Then follows the 
well-known definition : — 

“ For the purpos(‘ of determining civil rights, a British 
subject or the subject of a neutral State,'* who is voluntarily 

* (I802) 3 Bos, & J* 1 13, 114, ptr Loid Ah uiley, Th. J “ T do not wish to 
heai it argued th4it a poi'^on "who lives and canies on tiade under the protection 
and foi the benefit ol an hostile State, and who is so fai a mi‘T( hant settled in that 
State thal liw goods would be liable to eonfi^tcation in a court of })n/e, is ’set to be 
oonmdored to sue as an English subject m an English court of justu e. The question 
IS, whether a man, who resides under the allegiance and protection of an hostile 
Stato for all coirimereial purposes, is not to be ronsidored for all civil purposes as 
much an alien onemv as if he were born there ? Approved in Eodnguez v. Spfyer 
[1919] A.(\ .V), 73, 97, p(r Lord Finlay, L.C., and Lord Atkinson (of the minority) ; 
and ill The Soifrachi Cast fl9431 A.(’. 293, 209, 238, 239, per Viscount himon, L.C\ 
and Lord Porter. 

^ (1697), 1 Salk. 46 : 1 Ld. Raym. 282, 283 : “ An ahen enemy who is here in 
protection may sue his bond or contract,” per Tteb\, Chief dustice. See 
Lord Poiter’s speech in The Sovfracht Case [1943] A.(\, at 240. 

*[1916] 1 K.B. 857, 808, 869, Sir John Simon, Attorney-General, appeared 
upon the invitation of the court, as amicus curiae His argument is at 863-866. 

* For example, a neutral, consul of a neutral State, residing and trading in an 
enemy country : Albrttchl v. iiitssman (1813), 2 V. & B. 323, 328, per Eldon, L.C. 
See The Balttca (1857), 11 Moo. P.C. 141. 
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resident^ or who is carrying on business in hostile territory^ 
is to be regarded and treated as an alien enemy and is in the 
same position as a subject of hostile nationality resident in 
enemy territory.^’ 


3. The Sovfracht Case 

The House of Lords, examining, during the present war, the 
meaning of ‘‘ enemy character,” have approved Ihe reasoning 
in Porter v. Freudenberg. 

Viscount Simon, L.C., sa^d : — 

“ An alien enemy, in this connec^tion, does not mean a 
subje(*t of a State at war with this country, but a person, of 
whatever nationality, who is carrying on business in, or is 
voluntarily resident in, the enemy’s country : Porter v. 
Freudenberg 

Summarising his (conclusions, as deduced from the authorities, 
the Lord Ohan(*ellor declared : — 

1. The test of ‘ enemy character ’ is fundarm‘ntally the 
same whether the question arises over a claim to sue in our 
courts, or over issues raised in a court of prize*, or over a 
charge of trading with the enemy at common law. 

2. The test is an objective test, turning on the relation of 
the enemy Power to the tiOTitory where the individual 
voluntarily resides or the company is commenually domic'iled 
or controlled. Tt is not a question of nationality or of 
patriotic sentiment.”^ 

And Lord Wright similarly observes : — 

. the test which has been taken of enemy (*haract(*r 
in English law is not nationality, but domi(*il in tin* s(mse of 
settled residence or, in the case of traders, <*ommercial 
domicil.^ Domicil in the strict legal sense is not necessarily 
relevant® . . . the right to sue or prosecute an action in 

^ [19161 1 K.B., at 869. Lord Reading quotes the following pa8f?age from 
Dicoy, Parties to av A(tion^ 3 : “ Under the term * aJi(‘n enemy ’ are included not 
only the subjects of any State at wai with us, but also any Biitish subjcTtw or 
the subjects of any neutral State voluntarily residing in a hostile countr 3 \” See 
Scotland v. South African Territories, Ltd. (1917), .33 T.L.R. 255. S had 
been voluntarily residing in German South-West Africa as the employee of 
an English firm, and on the outbreak of the \^ar was intenied, though not in 
oomplete captivity, Darling, J., held that he ^^a8 not entitled to sue for salaiy 
for the period of internment. See Roberts v. Hardy (1815), 3 M. & S. 633, 636. 

He was detamed as a prisoner,’’ said Park, J., evj)]ainjng the latter ciise in 
WiJJUson V. Patteson (1817), 7 Taunt. 4.39, 448. 

^ SofpacH (P/G) V. Van Udens Sdieepvaart en Agentuur Maatschappij (NJ\ 
Gebr,) [1943] A.G. 203, 209. See definition in (1946) Cmd. 6691, para 8. 

»jr6., 211. 

* It is submitted with respect that the tenn commercial domicil ” applies to a 
resident as well as to a trader. 

® The word ne^cessarily ” seems, with respect, to be redundant. 



^NEMY CHABACTER 


97 


coxtrt, the right to claim to be exempt from seizure and 
condemnation in prize, the liability to punishment for the 
offence of trading with the enemy, all depend alike on whether 
the person has enenjy character in wliat has been called the 
technical or territorial senso.^ The test is objective and 
depends on facts, not on the person’s prejudices or passions, 
his patriotism, or his determination to free his country 
whenever he can.”^ 

Thus, also, Lord Porter : — 

. the principle that even a British subject voluntarily 
resident or carrying on business in the IcuTitory of a hostile 
Power is to be treated as an alien enemy has generally been 
accepted since the decision in Forter v. Freudenberg in the 
Court of Appeal.”^ 

“ When one sovereign had declared war on another, every 
subject of the one was the enemy of every subject of the 
other. This outlook was gradual];y iiiodified : lirst, by 
lessening the stringency in favour of enemy subjects residing 
here and subjecting themselves to the inotection of Ihe 
Orown^ ; and later, by an increase in stringeiu‘y towards 
3iationals of friendly or neutral countries voluntarily residing 
in or carrying on business in hostile territory.”^ 

III. TERRITORY UNDER ENEMY OCCUPATION 

1. Frinciples ; Sovfraclit Case 

“ Enemy territory ’’ is dehned in the Trading with the Enemy 
Aet, 1939, for the purpose of tliat Act, as — 

‘‘ any area which is under the sovereignty of, or in the 
occupation of, a Power with wliom His Majesty is at war, not 
being an area in the occupation of His Majesty or of a Power 
allied with His Majesty.”® 

^ Territorial, but witli respect, not technical. 

* /6.. 219. For the development of the mo<leiii conception of enemy character 
from the case of Wdh \. Williams (1997), 1 Ul. Ha>m. 2S2, where a French 
Protestant, who had come to England before tlie war writh Frauet*, was allowed 
to sue ; see Holdsworth, History of English Law, vol. IX, y9-“104 ; see also per 
Story, J., m The Society for the Propagation of the (Josjiel v. Wheeler (1814), 
2 Qallinson, 105, 130, 131, 132. 

® [1943] A.C., at 239. “ By enemy in the territorial sense is meant a person of 

any or no uationahty who is voluntarily resident or carrying on business in enemy 
or enomy-oooupied territory ’’ ; McXair, 84, 

See Robert M. W. Kempiier, The Emmy Problem in the Present War, 
vol. 34 (1940), 443H168. 

* Citing Wells v. Williams, supra. 

® [1943J A.C., at 238, citmg Porter v. Freudenberg [1915J 1 K.B. 857, 867. 

® Section 16 (1). See on evidence, s. 15 (2), The following countries have bem 
officially recognised, sinco the specified dates, as bemg ‘''enemy territory”: 
Germany (inoludiiig Austria and Memei), Jiansig, Bohemia, Moravia, Slovakia 

7 





BKBMt GHA&ACim 


the occupation of territory increases the capacity of the 
enemy for prolonging the war ; such territory, while so occupied, 
must be considered as belonging to the enerny.^ 

What is meant, for this purpose, by occupation ? 

The subject has been exhaustively examined by tlie House 
of Lords in The Sovfraeht Case,^ one of the leading cases of the 
present war, 

(3rd September, 1939) ; Poland (1st January, 1940) ; Denmark (excluding Green* 
land and Faroe Islands) (12th April, 1940) ; Norway (20th May, 1940) ; Norwegian 
Provinces of Nordland, Troms and Finmark (10th July 1940) ; The Netherlands, 
Luxembourg (20th May, 1940); Belgium (31st May, 1040); Italy (including 
Albania and Italian colonies and possessions) (11th June, 1940) ; Italy (excluding 
Italy reoccupied by the United Nations), Channel Islands (1st July, 1940) ; France 
(occupied "Zone) (17th June, 1940); (>ete (Ist June, 1941); Japan, Japanese- 
occupied China (including Manchuria), French Indo-China (8th December, 1941) ; 
Siam (12th December, 1942) ; Hong Kong (25th December, 1941) ; Straits 
Settlements (16th February, 1942) ; Netherlands East Indies (7th March, 1942) ; 
Andaman and Nicobar Islands (23rd March, 1942); France (unoccupied zone) 
(11th November, 1942). 

The Board of Trade, by orders made under s. 15 (1 a), applied the Act to the 
following countries : France (unoccupied zone) (10th July, 1940) ; Monaco 
(13th July, 1940) ; French Somaliland (4th September, 1940) ; Roumania 
(16th February, 1941) ; Bulgaria (5th March, 1941) ; Hungary (8th April, 1941) ; 
Yugoslavia (18th April, 1941) ; The Mainland of Greece (30th April, 1941) ; 
Finland (2nd August, 1941). See Postscript, ta/ra, 228. 

By the Trading with the Enemy (Enemy Territory) (Cessation) Order, 1943 
(S.R. & 0., 1943, No. 1684), made under reg. 6 of the’ Defence (Trading with the 
Enemy) Regulations, 1940 (as amended), the Board of Trade directed that for 
the purposes of the Trading with the Enemy Act, 1939, ss. 3a, 4, 6 and 7, the 
following should cease to be treated as enemy territory : — 

Corsica ; Syria and the Lebanon ; French Somaliland ; Algeria ; the French 
Zone of Morocco and Tunisia. 

Under reg. 6 of The Defence (Trading with the Enemy) Regvlaiiomf, 1940, areas 
ceaaing to be enemy territory and occupied by His Majesty or Allied Powers remain 
enemy territory for the purposes of certain aeciiona of the Trading with the Enemy 
Act, 1939. Regulation 7 (S.R. & 0., 1944, No. 1123, 28th September, 1944) 
applies the whole Act and the orders to territories which, on 28th September, 1944, 
are under enemy sovereignty. See C%id. 6691 (1945), para. 17. 

By the Trading with the Enemy (Authorisation) Order, 1943 (S.R. & 0., 1943, 
No. 822), any person, unless the Board of Trade otherwise directs, may trade 
within the following territories : — 

Algeria, Tunisia, The French Zone of Morocco, The Federation of French 
West Africa, French Equatorial Africa, The Cameroon under French Mandate, 
French Somaliland, M^agascar and its dependencies, Reunion, Saint Pierre 
and Miquelon, The French Establishments in India, New Caledonia, The French 
Establi^ments in Oceania, The Condominium of the New Hebrides, Syria and 
the Lebanon, French Guiana, Martinique and Guadeloupe. 

^ “ Enemy territory ” is defined in the United States Trading with the Enemy 
Act, 1917, 6. 2 (a), as that occupied by the military and naval forces of any nation 
with which the United States is at war.” This definition is superseded by General 
Ruling No. 11, declaring enemy territory to include “ the territory controlled or 
oooa|iied by the military, naval or police forces or other authority of Germany, 
Italy or Japan ** (Domke, 186). See Domke, chap. 14, Occupied TerrUory, 

*[1943] A.C. 203. See also Lewis, op, cU., 74, 75 ; 2 Pitt Cobbett, 43 hI5. 
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These statutory deflmtions substantially agree ” with the 
defiuitious reached by the common law.^ 

A ship-owning company incorporated in Holland, with its 
principal place of business at Botterdam, had chartered one of 
its vessels, in August, 1939, to the appellants, a Bussian com- 
pany. Disputes arose, and in April, 1940, each party appointed 
an arbitrator. By the second week in May, Holland was invaded 
and occupied by the enemy, and remained under enemy control. 
The Boyal Netherlands Government retired to England.^ On 
20th May the shipowners’ solicitors applied to the Custodian of 
Enemy J^operty for his approval to proceed with the arbitration, 
any sums recovered to be accounted for to him under the Trading 
with the Enemy Begulations.® The Custodian raised no objection 
— “ so far as the Trading with the Enemy legislation is 
concerned.” While the case was before the Court of Appeal, 
an application was made to the Trading with the Enemy Branch 
(Treasury and Board of Trade), who in October, 1941. tmder the 
Trading with the Enemy Act, 1939, s. 1 (2) (i), gave an authority 
to the solicitors acting for the shipowners — retrospective to 
May, 1940 — to continue to act on their behalf. The authority 
stated that it was for the court in the arbitration to decide 
whether the owners, being in enemy occupied territory, were 
entitled to proceed. This authority dealt only with the matter 
of trading with the enemy, not with the ability to proceed in 
court — ^for which a royal licence is required. In any event it 
could not be retrospective, said Lord Wright, so as to legalise 
acts which, when they were done, were unlawful. 

After the occupation, the charterers’ arbitrator and their 
solicitors had refused to proceed, or to appoint an umpire ; 
when the company became an alien enemy, the retainer of its 
solicitors was terminated. On application in the shipowners’ 
name, the master made an order appointing an umpire ; this 
order Asqiiith, J., affirmed. The Court of Appeal held that 
at common law the Dutch company was not an alien enemy, 
and therefore could proceed. The company was, however, 
an enemy corporation within s. 2 (1) and s. 16 (1) of the Trading 
with the Enemy Act, 1939, and reg. 3 of the Defence (Trading 
with the Enemy Begulations), 1940* ; the solicitors, therefore, 
could not act without a licence. Although that court held that 
the authority could not be retrospective, yet, on the concession 
of counsel for the company, the proceedings were treated as 
taking place before October, 1941.* Lord Wright doubted the 

^ [1943] A.C., at 219, per Lord Wright. See Cmd. 6691, para. 8. 

• See In re Amand [1941] 2 K.B., 239, 260, per Viscount Oaldeoote, C.J. 

» S,R. & 0., 1940, No. 1092. 

*/n re an Arbitraiionp N*V. Oebr, Van Udens ^cheepvaart en Agentuur 
Maateehappij v. Sopffackt [1942] 1 K.B. 222, 231, per Ijord Greene, M.R. 

74 
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propriety of this procedure — ^the consensual waiver of a breach 
of the criminal law “ so as to render lawful what was illc{?al.”^ 
Viscount Simon, L.C., summarising the authorities, 
declared : — 

“ If, as a result of the occupation, the enemy is provisionally 
in effective control of an area at the material tiiius and is 
exercising some kind of government or administration over it, 
the area acquires ‘ enemy character.’ Local residents cannot 
sue in our courts, and goods shipped from such an area have 
enemy origin ... If, on the other hand, the occupation is of 
a slighter character — for instance, if it is incidental to niilitar.v 
operations, and does not result in effective control, the case is 
different . . 

Lord Wright, examining the Anglo-American authorities, 
pointed out that “ enemy-subjugated territory ” was a more 
appropriate description.® A “ mere temporary occupation, 
for instance, by a military force in the conduct of belligereiil 
operations, is not enough. If the territory is to be deemed 
enemy territory, it must be subjugated, not merely occupied. 
It must be held under the dominion and control of the enem\ 
for a period sufficient to give the occupation a settled and relatively 
permanent character and to show the intention to ki'cp it.’’ 
Formal acts, such as cession by treaty or a declaration of 
annexation, are not necessary. It is a question of fact, having 
regard to “ the character, purpose and intention of the occu]»a- 
tion and the degree of dominion exercised.”^ During war, 
territory may change hands and re-change ; the test reinains : 
is there, or is there not, “ effective control ” ? Does there exist 
“ firm possession for a sufficient period with the intention of 
keeping it unlass it is reconquered or surrendered . . . 1 ”® 

Of the status of the Netherlands no evidence was given ; 
it was accepted as a “ matter of common notoriety ’’ that 
Holland was under the dominion of the Germans. Hence, the 
Dutch, so far as they were in Holland, were in law nh-a-nn 
Great Britain, alien enemies. 

They cannot sue or appear as actors in t he English 
courts. They cannot trade with England ; their property in 
England is subject to the Trading with the Enemy Act and 
regulations. They are shut off from intercourse with Britain. 
Tho reason is that while the occupation lasts, they are on the 
wrong side of the line of hostile demarcation, tin' line of 
war which shuts off those on that side of the line from 

^ [1943] A.U., at 218. The facts are stated at 203-205. 

*Ih., 211. 

* ih., 210. But see McNiur, 328. 

* lb., at 219. 220. 

* Ib., at 220. 
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commimication and intercourse and commercial dealing with 
those on our side in substantially the same way as if they were 
originally enemies as nationals of, or resident in, the enemy 
state.”’ 

As soon as the Dutch company became in law an alien enemy, 
the retainer of its solicitors became abrogated.® When the 
principal becomes an alien enemy, the authority of the agent 
ceases, for the relationship of principal and agent necessitates 
intercourse which is not permissible. 

En practice the harshness may bo mitigated, for the Crown 
in its absolute discretion may grant a royal licence to an alien 
enemy, which may pro tanto relieve him of disabilities or entitle 
him to pursue his claim.* 

The Sovfracht Case was distinguished by Bucknill, J., in 
The Pamia.* An Italian company who owned the Pamia 
admitted liability in November, 1939, in an action brought 
upon a collision by a Belgian company who carried on business 
in Antwerj). In February, 1940, the Belgian Government, 
then neutral, had made an Order in Council enabling Belgian 
commercial companies “ by a simple decision of the adminis- 
trative organ of the company or its directors, the manager or 
the management committee ” to transfer provisionally their 
head olfices to a foreign country. On 20th June, 1940, the 
company owning the Lnbrafol passed a resolution at Pittebing, 
Pennsylvania, extending the mandates of the directors until 
an extraordinary general meeting of the company could be 
held, and resolving that the “ legal domicil ” of the company 
— i.e., the residence or “ commercial domicil ” — ^be transferred 
from Belgium to Pittsburg. Bucknill, J., dismissed a motion 
to stay further proceedings. 

2. Lord StoweJPs Views 

The reasoning in the Sovfracht Case,^ especially in the speech 
of Lord Wright, is based upon the views of Lord Stoweil (then 
Sir William Scott, in The Hoop,^ formed after an elaborate 
survey of earlier cases in prize. That classical jud^ent 
deserves careful perusal ; it contains the basic exposition of 
the law against trading with the enemy, of the absolute power 

1 11943] A.C.. at 229, 230. 

® Ib., at 236 and at 264, per Lord Porter ; McNair, 313. 

" /6., at 230, per Lord Wnght. Hoe Crod. 6.591, para. 11. 

‘ The Pam%a (1943), 112 L.J. (P.) 34. See Note (1944), 60. L.Q.R. 16-18. 
“ A.F.’* points out that “ domicil ” is here used in the sense of siege social effeelif, 
i.e., the “ centre of a company’s affairs or administratiTe business.’’^ 

See also Domke, uhap. 13, Transfer of Business Places of Corporations, 172-180, 
for similar legislation of the Dutch Government. 

• See McNair, 322, 328. 

* (1799), 1 C. Rob. 196, 198 st ssq. 
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of 80 v«re^n% to permit ioteroomse with the enemy, and of 
the enemy’s dUsability to eue. 

Biitieh merchants in Glasgow, before hostilities, had 
extensively traded with, and imported goods from, Holland. 
After the French irruption into Holland, they obtained special 
Orders in Council permitting them to continue that trade. 
Upon advice by the Commissioners of Customs of Glasgow 
that no licence was necessary, they shipped goods at Rotterdam, 
documented for Bergen, in order to avoid the enemy’s cruisers. 
The goods were captured and condemned in prize : — 

“ A trading with the enemy, except under royal licence, 
subjects the property to confiscation.”’ 

Among the many cases mentioned by Sir W. Scott, reference 
may be made to The BeUa Guidita.^ British merchjints 
chartered a ship to carry a cargo from Ireland to the British 
plantations in Grenada which the French had recently captured, 
and to bring back a cargo of produce. The cargo was condemned 
as French property. The proprietors, it was said, were “ still 
British in principle and affection ” ; the island, they hoped, 
would soon revert to “ their national sovereign.” * 

This decision and similar decisions equate with enemy 
territory, territory in the effective occupation of the enemy. 

Lord Stowell’s opinion is shown in several subsequent 
decisions. Thus in The BoUetta,* a Danish ship, bound from 
Zante to Copenhagen, the proiierty of merchants in the Seven 
Islands, was captured. It was argued that before the capture 
the islands had been ceded to France by Eussia. The Crown 
contended that the possession taken by the French was “ of a 
forcible and temporary nature.” The cession was held to have 
been “a voluntary surrender” in time of peace, “not an 
hostile occupation by force of arms liable to be lost again the 
next day.” 

In The jFama,^ the question was whether Louisiana, in May, 
1803, was a Spanish settlement, or, under a treaty of 1796, 
belonged to France. Possession had not yet been taken, nor 
had l^nch jurisdiction been exercised. At the time of capture, 
the colony was under the dominion of Spain, then neutral ; 
the Spanish owners were entitled to their goods. 

In The FoUina,* a ship and cargo had been seized in 1811, 
lyiiq; at anchor in the roadstead of Heligoland which in 1807 

» (1790), 1 C. Rob., at 202. 

* (1786), Lords of Appeal, ib., at 207. 

* A statute bad been passed to proteot aepotU firom Grenada from oonfisoation ; 
it was unsuocessfuQy contended that this involved pmnission to import. 

4(1800). Edwaids, 171, 174. 

4 (ISOt), 6 a Bob. 106, 119, 120. 

•(1814), 1 Dodson 460. 
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had son^dered to British forces. The oooqrieBt had sot jut 
been confirmed by treaty of peace. It urss a firm oaptore in t 
war, bnt was BtOl subject to a kind of latent title in the enemy^ 
by which he might have recovered it at the conclnalon of liie 
war, provided this country would have consented to its 
restitntion.” > But “ a conquered country forms immediate^ 
part of the King’s dominions ” : “ The power of tiie BriUth 
Government was full and complete.”* 

From these oases, it is clear, said Lord Wright, that In 
Lord Stowell’s opinion 

“ a territory changed its national character and acquired 
that of the conqueror if there were effective subjugaMon 
and firm possession with the intention of keeping the conquest, 
even though in the event the dominion of the conqueror waa 
temporary, and even though there was not either formal 
annexation or cession. What had to be considered was the 
nature of the occupation. A mere occupation in the course 
of and for purposes of military operations did not change 
the national character.”* 

3. American Judicial Opinion 

Upon the meanmgof “ enemy-occupied territory ” Lord Wri|^t 
refers to certain decisions of the Supreme Court of tiie 
United States arising out of the war between England and the 
United States from 1812 to 1816.* 

In Thirty Hogeheada of Sugar {Bentzon v. Boyle), ^ sugar, the 
property of a Dane from his plantation in Santa Cruz, had 
been shipx>ed after the capture of that island by the Brit^ 
to a house in London at the risk of the claimant, a Danish 
officer who had been m the government of the island before its 
capture, but had since resided in Denmark. The inhabitants 
were permitted to keep their property, but could ship its produce 
to Great Britain only. In July, 1812, after the United States 
had declared war on Great Britain, the sugar was captured by 
an American privateer and was brought into Baltimore. 

B, it was axgued, “ never incorporated himself with the 
interests of the British nation, either permanendy or temporarily. 
The character was forced upon him against his wiU.”^ The 
occupation of the island was temporary : upon peace, it was 
restored to Denmark. Here was an ordinary case of a neutral 
carrying on his lawful trade with the enemy. For the captms 
it was said that the island, immediately on capture, beca me the 

* (1814), 1 Dodnon 450. 

* A.,4SS. 

* [1943] A.O. 309. mi 322. 

*/&, 229.284. 
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dolony of an enemy. The occupation, eren though not perpetual, 
waa indefinite. A party need not “incorporate himself with 
the interests of the enemy ” : if he continues to hold the estate, 
he becomes jure belli “ incorporated with the nation.” 

Marshall, C.J., declared : — 

“ Although acquisitions made during war arc not considered 
as permanent until continued hy treaty, yet to every 
commercial and belligerent purpose, they are considered as a 
part of the domain of the conqueror, so long as he retains the 
XWBsession and government of them. The island of Santa 
Cmz, after its capitulation, remained a British island until it 
was restored to Denmark.” ^ 

The case was governed by The Pheenis,^ where a vessel had 
been captured in a voyage from Surinam to Holland, and its 
cargo, claimed by residents in Germany (then neutral), as the 
produce of their estates, was condemned by Sir W. Scott as 
being impressed with “ the character of the country.” The 
Ohiei Justice cites from Sir W. Scott in The Vrow Anna 
Catharina^ : “ The produce of a person’s own plantation in the 
colony of the enemy, though shipped in lime of peace, is liable 
to be considered as the property of the enemy, by reason that 
the proprietor has incorporated himself with the permanent 
interests of the nation, as a holder of the soil, and is to be taken 
as part of that country, in that particular transaction, 
independent of his own personal residence and occuiiation.” 
When Santa Cruz became British, the soil and its produce were 
British. This transaction was unaffected by the “ general 
commercial or political character ” of the owner : and “ though 
as a Dane, he was at war with Great Britain, and an enemy, 
yet, as a proprietor of land in Santa Cruz, he was no enemy : 
he could ship his produce to Great Britain in perfect safety.”^ 
Buies established in British courts have a special claim to 
American attention.® 

In United States v. Hayward,^ Story, J., considered the status 
of Castine (in Maine) during the British occupation. “By the 
conquest and occupation of Castine," he said, that territory 
passed under the allegiance and sovereignty of the enemy. The 
sovereignty of the United States over the territory was, of 
course, suspended, and the laws of the United States could no 

» (1815)^¥ (’ranch, at m. ~ ~ 

• (1803), 6 C. Rob. 20, 21. 

» (1804), 6 C. Rob. 161, 167, 

* (1816), 9 Cranch, 191, at 197. 

• “ Ibe United .States having, at one tune, formed a component part of the 

Empire, thetr prize law was our prize law. When we separated, it oontmued 
to be.ouT prize law, so far as it was adapted to our droumstanoea, and was not 
varied ty the power which was capable of changing it.” Jh., at 198. 

* (1816), 2 Qallinson, 486, 493-4116, 
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lo&ger he rightfully enforced, or be obligatory upon the 
inhabitants, who remained and submitted td the conquerors.”^ 
The allegiance was temporary ; nor did the possession giye 
ownership. Only by renunciation in a treaty, or by long and 
permanent possession showing abandonment by its soverdgn, 
or “ irretrieTable ” subjugation, could it be considered as 
“ incorporated ” into the British dominions. Until such 
incorporation by recaptur<> or repossession, the territory WQuld 
have the jus postliminii. For the puroose of the non-importation 
laws, Castine was no longer a port of the United States vis-a-ms 
the obligation of its laws, but was a “ foreign ” port.* 

Thus, also, in United States v. Riee.^ Were goods imported 
into Castine during the British occupation liable to the duties 
upon goods imported into the United States 1 The British 
Government exercised all civil and military authority ; they 
established a customs-house and admitted the goods upon which 
duties were now demanded. Upon the re-establishment of the 
American Government, the collector of the customs, as security 
for the revenue duties, took a penal bond. The claim could not 
be sustained, said Story, J. 

“ By the conquest and military occupation of Castine, the 
enemy acquired that firm possession which enabled him to 
exercise the fullest rights of sovereignty over that place.” * 

The sovereignty of the United States over Castine was suspended : 
their laws could no longer be enforced in the island, nor were 
they obligatory upon the inhabitants. Upon surrender, ^e 
inhabitants “ passed under a temporary allegiance to the British 
Government ” and were bound by such laws as it chose to 
impose. No other laws could be obligatory : “ where there is 
no protection or allegiance or sovereignty, there can be no cli^ 
to obedience.”* Castine, qtia the revenue laws, was a foreign 

^ (1815), 2 Galhrmon* at 501. 

* /6., at 602. 

» (1819), 4 Wheaton 246. 

* J5., at 254. See McNair, 337-339, and (on posUtminmm) Hall, 8th ed„ 679 
and Oppenheim, vol. II, «. 282. Pobthmimvm m the restoiation of the legal atato 
of things as it eidsted before the hostile occupation ; “ it does not, except in a 
very few oases, wipe out the effects of acts done by an invader, which for one reason 
or another it is within his competence to do. Thus, judicial acts done under his 
control, when they are not of a pohtical complexion, administrative acts so done, 
to the extent t^t they take effect duHns the continuance of his control, ai^ the 
various acts done during the same time by private persons under the sanction of 
municipal law, remains good (Hali loc. 

See also McNair's citation, 344, upon The American Citnl Wa/r Cases, in whicli 
the Supreme Court upheld all laws made and acts done by the C?on£sdefete 
Government that were ** necessary to the peace and good order of the realnw such 
as sanctioning and protecting marriage, determining laws of descent, rMilal^ 
the transfer of prepay and providing legal redress for injuries ^’—unless ^ wldio 
poliey and justice required otherwise, also 369^2, The passage is eased 
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oport : goods were subject only to snob duties as the 

Vtitish GoTenunent imposed : “ in no oonect sense ” veape 
TOOy imported into the United 8Mee. Nor was the chapter 
0l these transactions changed by the eyaouation of the island 
Mod the resumption of authority by the United States. 

The Brig Amy WarwieJc^ arose out of the American Civil War. 
A merchant vessel belonging to Eichmond, Virginia, was on her 
voyage from Bio to Hampton Boads when she was captured 
by a police ship of the United States and condemned in the 
Prise Court. The majority of the Supreme Court hdd that all 
pusons residing within Confederate territory were liable to be 
treated as enemies, though not foreigners.^ Upon civil war, 
hostilities might be prosecuted as if those opposing the 
Qovemment were foreign invaders.’ 

4. The Oerasimo 

The Geraaimo,* decided by the Privy Council, arose out of the 
Crtoean War. 

The ship, with com taken on board at Galatz, was bound 
upon capture to Trieste. She had been sailing under Wallachian 
Cf^urs, and in 1854, as she was emerging from the Danube, was 
captured for a breach of the blockade. She was sent to 
Constantinople, where she was released upon security and the 
cargo was sold. Dr. Lushington (Judge of the Admiralty 
Oo^) held that the claimants, resident in Galatz at the time 
of the shipment, were to be treated as alien enemies. Galatz, 
in Moldavia, was in the possession of Bussia : “ so long as any 
territory is in possession of the enemy ... all the inhabitants 
thereof, and all the persons resident therein and carrying on 
trade, are to be considered as enemies with respect to that 
trade.”® This statement, Lord Wright observes in The Sovfrackt 
Oaae, was too wide : “ It is necessary to define the character of 
ihe possession.”* 

The Privy Council reversed the decision. 


esom tb« opiaimi of the Supreme Court (delivered by Obtmo, C.J.), in Tntu v. 
WMie (1868), 7 Wall. 700, 733. 

And see L. H. Woobey, The Forced Trtmtfer^ Property in Enemy Oec/upied 
Territoriee, A.J.I.L., vol. 37 (1943), 282-286. Ine United States, die natiinui 
of the Britidi Commonwealth, Russia, China and certain captive oounteies have 
reearved their rights to declare invalid any such transfer, if the property was 
Sitiiate in enemy occupied temtory, or belonged to any person resident in such 
teoitory. Under the Hague Regulations (1899, revised 1907), private property 
esanot be oonfiscated and pUlage is forbidden. 

» (1862), 2 Black 636. 

»Ih„674. 


•/»« 667. 668. 

*</rmiidi v. PoiesS (1867), 11 Uoo. P.C. 88. 

* tlMij AC. 203, at 224. 
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Xbey held that the national character of the country wm 
not <hanged and that the occupation was prorisioitiih 
Lord Kingsdown (then Bt. Hon. T. Bemherton Leigh), however, 
made certain observations which the House of Iiur^ in fUe 
SovfracM €a»e^ disapproved. After stating that the “ natadnai 
character of a trader ” depends, for the purposes of the triid% 
ui>on the national character of the place where he is trading ; 
that if, upon the outbreak of war, he is in a belligerent conotifj, 
he has a reasonable time within which to transfer himsell iod 
his property to another cotmtry, Lord Kingsdown asks 

“ . . . what are the circumstances necessary to convert 
friendly or neutral territory into enemy’s territory f For this 
purpose, is it sufficient that the territory in question should 
be occupied by a hostile force, and subjected, during its 
occupation, to the control of the hostile Power, so far as sudbi 
Power may think fit to exercise control ; or is it necessary 
that either by cession or conquest, or some other m^ms, 
it should, either permanently or temporarily, be incorporated 
with, and form part of, the dominions of the invader at the 
time when the question of national character arises t ”* 

The first proposition. Lord Kingsdown said, could not be 
maintained. “ The national character of a place ” is not 
changed by the mere possession and control of a hostile force. 
Ho quoted The Manilla^ upon the position of certain parts of 
St. Domingo, which after the negro insurrection, even though 
they were not in possession of the French, were still considered 
French. The Santa Anna* was also quoted. There, a Spanish 
ship captured on a voyage to Cadiz, an allied port, even though 
the French were then dominant in Spain, was restored to tte 
owmsT. An Order in Council of 1808 had declared that all 
hostilities against Spain should immediately cease, and that all 
Spaniish ships should have free admission into British ports and 
should be treated as the ships of States .in amity with His 
Majesty. (These two cases, said Lord Wright, were heard on 
their special facts.®) ' 

Lord Kingsdown also dted Donaldson v. Thompson,* from the 
Courts of Common Law, concerning the condition of Corfu, 
where for several years there had been a Bussian garrison f 
nevertheless, the flag of the Ionian Bepublic, a neutral, flew 
from the forts. An American ship, bound for Smyrna, had 

‘ fl943] A.C. 203, at 211, 212, per Viscount Simon, L,C. j at 218, 214, per 
Lord Atkin ; at 226, 226, per Lord Wright; at 244, 246, per Lord Porter. 

* (1867), 11 Moo. P.O., 88. at 96. 

* (1808). 1 Edvarda 3, per Lord BtovelL 
« (1809), 1 Edward* 180. 181, 182. 

* [1943] A.C. 203. at 225. 

*(1808), 1 Oampb. 428, 431. 
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l>e«a daptnred by a Bnssian privateer, was carried into Corfu 
and there condemned. On a motion to set aside the verdict, 
Lord Bllenborongh observed that the Ionian Republic was not 
superseded ; Corfu was neither Russian, nor “ co-belligerent ” 
with Russia.^ Thus, also, in Hagedorn v. ReK,* although for 
several years Hamburg had been in possession of French troops, 
yet the local senate had continued to exercise its powers, smd 
Orders in Council had permitted a continuance of conunerce with 
persons resident there. The assured in England was held entitl^ 
to recover upon an insurance policy for a loss that occurred in 
1810 in the course of a voyage from England to Hamburg, 
which, by licence, had been permitted to any port of the Baltic 
not under blockade. Until 1811, when the senate was deposed 
by the French Emperor, Hamburg claimed to be a sovereign 
State, but in 1806 French troops had occupied the town, the 
senate retaining its sovereign civil authority. Orders in Council 
Intimated trade with Hamburg ; despite her conduct, she was 
considered as friendly. In The Bolletta,^ where Zante was held 
to have become French territory by cession, Lord Stowell 
distinguished between hostile occupation and possession clothed 
with a legal right by cession or conquest or confirmed by length 
of time. 

These authorities, concluded Lord Kingsdown, showed that 
“ the mere possession of a territory by an enemy’s force does 
not of itself convert the territory so occupied into hostile 
territory, or its inhabitants into enemies.”* What, then, was 
the nature of the Russian possession of Moldavia t From 1826 
it enjoyed an independent administration under the suzerainty 
<rf Turkey. In 1863 Russia entered the Principality, proclaiming 
that the occupation was provisional. Upon war between Russia 
and Turkey, the nature of the occupation was not changed. 
Subsequently England and France became allies of Turkey. 
In 1854 Russian troops retired from Moldavia, which never 
became part of the dominions of Russia ; its inhabitants never 
became enemies of those with whom Russia was at war.® 

Thus, on the facts of The Oerasimo, the occupation was 
provisional only and strategic — a “ belligerent occupation ” ; 
there was not “ even an attempt at civil control.”* If 
Lord Eingsdown meant that /or the purposes of war “ the national 

^ ** Will anyone contend that a government which is obliged to yield in any 
quarter to a superior force becomes a oo-belligerent with the power to which it 
yields ? 1 Campb, 433. 

» (1813), 1 M. & S. 460. 

* (1809), 1 Edwards 171, mpra^ 102. 

^(1861), 11 Moo. P.C., 88, at 101. 

» /Ratios. 

^ [1943} A.C. 203, at 246, per Lord Porter. See also per Lord AthUit at 214, 
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^atacter” of a country changed only when, by cession or 
conquest or other means, the country became “incorporated 
with ” the dominions of the invader, hk statement is wider th^ 
wan necessary for the decision, and is wrong. 

“A conquest during war,” said Lord Wright in The 
Sovfracht Case, “ may in a sense be temporary, as was that of 
Demerara by the French, and may be reversed either by 
reconquest or by surrender but, if while it lasts there is what 
is called firm possession for a sufficient period with the 
intention of keeping it unless it is reconquered or surrendered, 
the national character of the place will generally, at least for 
the time, bo changed.’” 

6. During War of 1914 

(a) In The Owtmfds,^ the question was whether Port Said, as 
regards Germany, was an enemy port. On 6th August, 1914, 
a German merchant ship had arrived there unaware that war 
between Great Britain and Germany had broken out. In port 
she remained as in a port of refuge until 13th October, when the 
Egyptian Government took possession of her. She never asked 
for a pass, nor was she offered one. On 16th October, she was 
conducted to sea to a British cruiser, which seized her as prize 
and took her to Alexandria. War had not yet been declared 
between Great Britain and Turkey, nor had Egypt been declared 
a British protectorate. The court held that, by the Ha^e 
Convention No. VI of 1907, which, it was assumed, applied, 
since the Gutenfeh had not been offered a pass to a neutral port, 
she must be detained until further order ; the ultimate rights 
to be determined after the war. 

Lord Wrenbury observed that Port Said was an enemy port 
to Germany, having regard to the relations between Great 
Britain and Egypt, to the anomalous position of Turkey, and 
to the British nfilitary occupation of Egypt.® The following 
passage from Hall’s International Law was approved : — 

“ When a place is militarily occupied by an enemy, the fact 
that it is imder his control, and that he consequently can use 
it for the purposes of his war, outweighs all considerations 
founded on the bare legal ownership of the soil.”* 

(f>) In 8oci4U Anonyms Edge des Mines d'Aljustrd (Portugal) v. 
Angh-Belgian Agency, Ltd,,^ the plaintiff company incorporated 
in Belgium had its registered office at Antwerp. After a large 
part of Belgium (including Antwerp) had passed into the effective 

> [1943J A.C. 203. 

• [10163 2 A.C. 112. 

* 14., 118. 

« eth ed., p. 606. 

*[101632 01.400. S«e MoNmt. 326. 
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' Willtfagy oooupatioti of Gtermanyy the biustoess at Antwerp wpe 
’<Aoeed and the bonks were removed to Xiontlon, where the 
bnsIneSB was carried on. Younger, J., held that neither at 
common law nor under the Trading with the Enemy Acts, 1914 
and 1915, was the company an enemy ; the company must be 
treated as an enemy, however, within a Proclamation of 
February, 1915, because it was situate in “ territory in hostile 
occupation.” The Court of Appeal reversed the decision on 
the ground that, although a large portion of the country was 
in the effective military occupation of an enemy, the country as 
a whole was not “ territory in hostile occupation.” 

The decision is not an authority for the position at common 
law. The question there was whether the company was an 
alien enemy imder the proclamations.^ 

In consequence of the decision, a proclamation was 
promulgated, by which the “ enemy,” for the purpose of the 
proclamation, was declared to include and to have included a 
company, wherever incorporated, carrying on business in an 
enemy country or in any territory “ for the time being in hostile 
occupation.”® 

(c) In The Leonora ® a Dutch steamship bound from Botterdam 
to Stockholm with coal from Belgium, sold by a department 
of tilie German Government in Brussels, was seized as prize off 
the Dutch coast. The coal had been “ won, sold and shipped ” 
lor the benefit of the enemy in prosecuting the war. An Order 
in Council of February, 1917 (in retaliation to a memorandum 
of the German Government preventing sea traffic in zones 
adjacent to the Allies), provided that vessels met at sea on their 
way to or from neutral ports which afforded access to enemy 
countries would, prima fade, be deemed to be carrying goods 
with an enony destination or of enemy origin, and that such 
goods would be subject to condemnation. This coal was of 
“ enemy origin ” ; ship and cargo were properly condenoned ; 
the order was not contra^ to the law of nations. 

Sir Samuel Evans, P., in a magnificent judgment, pointed out 
that the German declaration substituted “ indiscriminate 
destruction for regulated capture.”* Hence the retaliatory 
orders. The legitimate object of a belligerent k to destroy or 
cripple the enemy’s commerce ; an inevitable result is inter- 
ference with the trade of neutrals.® He refers to the retaliatory 
orders made in 1807 and 1809 during the Napoleonic War, 

* Bnt tee the diMauion by Piokford, L. J., dtdntafUe, at 426, 426, who applies the 
li^t teat. And see Lord Porter’s exposition of this case : [1943J A.C., at 247, 248. 

• [1916] 2 Ch. 480. 

• [1918] P. 182 ; [1919] A.C. 974. 

* [1918] F. 182, 191-236, at 196. 
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wh«a cMMditioaB (witiii the exception of tiie snbmiurine) urate 
ijmilftr.^ The pjropriety of these oiders was sni^rt^ by 
Sir William Grant (Master of the Bolls) and Six William Sccrt^* 
and was later upheld in the Prize Court.' Zn the present eas^ 
the Brussels Coal Department exercised complete oontaraiL 
Even if the Belgian owners had been permitted to woric ift 
themselres and to produce and dispose of it for their own profit, 
it would have been “ of enemy origin within the meauj^. 
of the Order in CoimciL* 

The decree of the Pnze Court was upheld in the Privy Council' 
liord Sumner said : “ . . . these coals were won, sold, and 
shipped as part of a German Government trade, carried on for 
the benefit of the enemy in prosecuting the war. To deny to 
them the term ‘ of enemy origin,’ as used in the order, would 
be pedantic.” * The right of retaliation had been affirmed by the 
I^vy Council in The StigstadJ’ Certain belligerent rights, 
Lord Sumner continued, e.g., the nght of blockade or the right of 
preventing traffic in contraband of war, may be enforced even 
against neutrals, because without those rights maritime war 
would be frustrated.* The proclamation of a blockade and the 
notification of a list of contraband did not I'reate new offences, 
but were merely an exercise of legal rights. “ Capture and 
condemnation are the prescriptive and established modes by 
which the law of nations as applicable to maritime warfare is 
enforced.”* The belligerent does not create an offence ; it is 
the law of nations which recognises the right and makes the 
violation of that right, when availed of, an offence.’® Sir William 
Scott’s doctrine was that “ retaliation is a branch of the rights 
which the law of nations recognises as belonging to belligerents, 
and that it is as much enforceable by Courts of Prize as is the 
right of blockade.”” In the present case, retaliation was 
justified “ in the interest of the common good,” even at the cost 
of risk and inconvenience to neutrals.’* 

i (10181 P. 182, at 2U9. 

* Jb., 213, 216. 

* The Njfmpk (1810), unrepoitud. Cited at 222-224, and other cases cited at 
286,226 

* /6„ 231. 

* [1910] A.C. 074, 981, 982. 

’ (19191 A.C. 279. 

* C1019] A,0. 074, 984. 

*i».,9a6. 

»jRi„986. 

“1^,987. 

*» 
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IV. ENEMY CORPORATION 

1. For Purposes of Trading with the Enemy Act, 1939 
Bach of the following is an “ enemy ” as defined by, and for 
the purposes of, the Trading with the Enemy Act, 1939 ; — 

“ (c) any body of persons (whether coi^orate or nnincor- 
porate) carrying on business in any place, if and so long as 
the body is controlled by a person who, under this section, is 
an enemy, or 

“ (d) any body of persons constituted or incorporated in, 
or under the laws of, a State at war with His Majesty ; 

“ (e) as respects any business carried on in enemy territory, 
any individual or body of persons (whether corporate or 
unincorporate) carr3dng on that business. 

The term “ does not include any individiml by reason only 
that lie is an enemy subject.”^ 

It is submitted t^t the English branch office of an enemy 
corporation is also, for this purpose, an alien enemy.® 

Of this definition, the first limb restates “ the test of control ” 
— ^the common law criterion of the enemy character of a corpora- 
tion, as propounded, obiter, by Lord Parker (with whom 
Lord Sumner concurred) in The Daimler Vas^ ; the second limb 
seems to be based upon the experience of the last war ; the 
third limb has regard to commercial domicil. 

For the purpose of the Trading with the Emmy legislation 
during the last war, incorporation in an “ enemy country ” was 
the original test of enemy character. By the Trading with the 
Enemy Act, 1914, it was illegal to trade with the enemy, i.e., 
to do any act prohibited by or under Boyal Proclamation. 
“ Enemy country ” meant the territories of the German Empire, 
Austria-Hungary and all its colonies and dependencies.^ 
“ Enemy ” was defined by proclamation as “ any person or 
body of persons of whatever nationality resident or carrying on 
business in the enemy country, but does not include persons of 

^ Section 2 (1), as amended by the Defence (Trading with the Enemy) 
Begolations, IMO (S.B. & 0.. 1940. No. 1092), tupra, p. 92. note 2. 

The word “ individual ’’ in the penultimate line, was, in the original definition, 
Bubstltated for “ person ” (which includes a company). 

* Contrast Ingk, Ltd. v. Mannheim OontinenUd Insurance Co. [1915J 1 K.B. 227, 
230, 232, per Bailhache, J., where the branch ofiSce in London of a German insurance 
oompany had a commercial domicil in England ; apart firom the Proclamation of 
8th October, 1914, it would not have been an alien enemy. See also Wolf <b Sons 
V. Carr, Parker d> Co., Ltd. (1916), 31 TX.B. 407, 408, and In re CoWtinho, Caro 
and Co. [1918] 2 Cih. 384, for the distinction made by Yotr^r, J., between a 
** brandi ” and an “ office.” And see Orenetein dt Koppd v. The Egyptian Phosphate 
Oetapany, Ltd. [1916] S.C. 66, 00, per Lord President Stoatholyde. 

* Daimkr Co., Ltd. v. CondneiUal Tyre di Rubber Co. (Qreat Britain), Ltd, £1916] 
2 AC. 807, 339, 340. 

* Section 1 (2). 

* 9th September, 1914, <d. 2. 
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eoiemy natioiuaJity who aare neltheir reeddent nor oaxiying m 
business in the enemy country.” The section proceeded ; “ In 
the case of incorporated bodies, enemy character attaches (mly 
to those incorporated in an enemy country.”^ By the Trading 
with the Enemy Amendment Act, 1914, a custodian taustee 
was appointed to whom a return had to be made by persons 
holding or managing property on behalf of an enemy. 
” Enemies ” were defined as “ persons and bodies of persons 
resident or carrying on busmess in any country with which 
His Majesty is for the time being at war.” The proclamations 
relating to trading with the enemy were subsequently applied 
to “ territory in hostile occupation.” ® 

In flo<‘i4tS Anonywe Beige den Mines d’Aljustrd v. Anglo- 
Belgian Agem-y, Ltd,'' the Court of Appeal held that m July, 1916, 
a company mcorporatcd in Belgium, whose registered office 
was at Antwerp, was not incoiporated in an “ enemy country,” 
for, although a large portion, including Antwerp, was occupied, 
the whole of Belgium was not then under the efiective control 
of Qermany. In consequence of this decision, the term 
“ enemy ” was declared by proclamation to include and to have 
included “ any incorporated company or body of persons 
(wherever incorporated) carrying on business in an enemy 
country or in any terntory for the time bemg m hostile 
occupation. 

(o) The meaning of “ carrying on business ” was ezsunined 
in Central Tndta Mining Co., Ltd. v. Coloniah Anver8oise.'‘ 

A company incorponited in India had agreed in January, J914, 
to sell to a company incorporated m Belgium manganese 
ore to be delivered ciuniig 1914-1917, delivery in Bombay, 
shipments to European or American ports ; the Belgian company, 
when asked, was to open an irrevocable credit in favour of the 
plaintills’ agent at a London bank. In September, 1914, after 
the invasion of Belgium, the managing director m Antw^, 
without authority from the other directors, who w'ere m oecuiii^ 
Belgium, transferred the company’s goods and cash to England 
and earned on businass here in his own name, but for the benefit 
of the company. Upon the occupation oi Antwerp, the Qerman 
authorities placed the company under compulsory administra* 
tion. Meetings of the directors were held in Brussels, at which 
fonual business was transacted. The board agreed in 1918 that 
the company’s bankers shoidd pay the coupons of the preference 

1 9th September, 1014, el 3 

* Trading mth the Enemy (llooupled Territory) Proolamalaon, 16th Eebroary, 
1016, 1. 

•£1015) 2 Ch. 409. See, at 426, for the pointi of Pickford, L.J„ supra, HO. 

• At ; 14th September, 1015. 

•tlOSM) 1 K.p m. 


8 



13.4 


EKBinr CHAIlAOfiiB 


! 

sboree to prevent the German authorities from calling up the 
capital. Shareholders’ meetings had been held at which accounts 
were approved in order to comply with Belgian law, and to 
maintain the company’s existence. Debts were collected and 
debts were paid to prevent the German authorities from winding 
up the company and investing the uncalled capital in German 
war loan. The plaintiffs claimed a declaration that the 
defendants having become enemies, the agreement was abrogated . 
Rowlatt, J., gave them judgment. Carrying on business 
referred, as in the Income Tax Acts, to “ operations at the head 
office, where the head and brains and seat of the company 
were.”^ The Court of Appeal held that, although formal acts 
to keep the company alive might not amount to “ carrying 
on bu^ness,” yet the collection and payment of debts in order 
to continue the business amounted to “ carrying on business,” 
and constituted the company an “ enemy.” 

“ Carrying on business,” is a question of fact.® Acts necessary 
to keep the company in existence would not amount to carding 
on business ; they are analogous in the case of an individual 
trader to the taking of sufficient nourishment to keep him.self 
alive.® But the collection and payment of debts were carried 
on for the purpose of continuing business : that buying and 
selling were impossible was immaterial. If deliveries had been 
made outside Belgium, they would have been for the benefit 
of a concern in temtory controlled by the Germans.* 

(6) Perhaps the beet definition of the term “ carrying on 
business ” is in Erichsen v. Last,^ frequently approved in the 
House of Lords.® A Danish telegraph company had three marine 
cables in connection with the United Kingdom worked by the 
company’s servants. They received messages in London and all 
over the country, which were sent to Denmark by their own wires 
and by the wires of foreign governments, and thence to distant 
foreign places. The charges were collected by the Post Office who, 
after deducting dues, handed them to the company’s London 
branch who retained the amount due to them and paid the residue 
to the companies entitled. The company made no profit from 
the transmission of messages over the land lines in the United 
Kingdom. The company, it was held, “ exercised a trade ” 
within the United Kingdom. Brett, L.J., declared : — 

** I should say that wherever profitable contracts are 

habitually made in England, by or for fore igners , w ith persons 

~Til920] 1 K.B., at 769. 

* Jb., at 766. 

» lb., at 766. 

* Ib., at 772, per Duke, P. 

* (1881), 8 Q.B.D. 414. 

* Niehm AiySereen A Co. v. OoUiae [19281 A.C. 33, per Lord Duuedin. For a 
Valuable exposition, see Farawrorth, App. V, 320-3^, 329-^2. 
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in England, because they are in England, to do somkhing foC 
or to supply something to those persons, such foreigner! 
are exercising a profitable trade in England, even though 
everything to be done by them in order to fulfil the contracts 
is done abroad.”^ 

And Cotton, L.J., said : — 

“ in my opinion when a person habitually does and contracts 
to do a thing capable of producing profit, and for the purpose oi! 
producing profit, he carries on a trade or business.”® 

(c) A foreign corporation can be served under Ord. TX, r. 8, 
if it “ carries on business ” in this country. In Thames and Mersey 
Marine Insurance Company v. Hoeieta di Navigazione,^ a foreign 
steamship company employed London agents to make contracts 
of carriage and to book freight. The agents received commission 
and a salary and allotted a separate staff in a separate part of 
the building to the defendant’s business. Buckley, L.J., said : — 

“ If contracts have been habitually made for a reasonably 
substantial period of time at a fixed place of business within 
the jurisdiction by a firm or jicrson there, without referring 
each time to the foreign corporation for instructions, and with 
the result that the foreign corporation has become bound to 
another party, then the foreign corporation for the present 
purpose carries on business at that place.”* 

2. Commercial Domicil of Corporation 

A corporation, equally with an individual, becomes affected 
with enemy character by voluntary residence in enemy territoi^. 
Before the last war, the House of Lords, affirming judicial 
opinion extending over forty years, had twice laid it down that 
for the purpose of income tax a company “ resides ” where 
“ its central control and management actually abides ” ; Le., 
where its directors meet to exercise their powers and to control 
the company’s affairs : it is not the country of incorporation, bnt 
the country of control that counts. A learned author, after an 
illuminating examination of the authorities, has conclusively 
shown that in the Daimler Case, the House of Lords was merely 

> 8 Q.B.I)., 418. 

® 420. See Lord HersrheU’s exposition m (rrninffet rf* Son v. Gough fl&OO] 

A.C. 326, 336 ; and see per Viscount Dunedm, in Tarn v. Scanlan [192$] A.C. 34* 
43, 49, that Kr%<^en v. was practically ” bindinj? on the House. 

» (1914), III L.T. 97, OS, 99. 

* See Buckley, analysis in Okma d- To., Ltd, v» ForSacha 

AM^Mtxg [19141 ) lt.B. 716, 718, 719, and per Lang^n, J., in The lakmdi^ [193M 
)?• 66, 6L See also The TomriaMvo Caee [1944] I Ch. 404, 410-412, per Cohcwi, 
For the wkier test in AipeiicSn law, see Farnsworth, 326-‘9, 332-41. 
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'ttpptyixtg the rale laid dowu m a long senes of decisions upon 
tsbeation.^ 

(a) In Cesena Sulphur Co., Ltd. y. NiehoJgon,^ the company, 
incorporated in England, was afterwards registered in Italy. 
It was fonned to buy sulphur mines in Italy and to carry on 
there the mining, manufactunng and merchantmg. Under the 
a/rticles, sulphur mines might be bought anywhere. An English 
board of directors managed the general business of the company 
and the working and disposal of the mines ; an Itahan delegation 
conducted affairs in Italy. Manufacture and sale were carried 
on in Italy where profits were earned ; the dividends for English 
shareholdera were the only part of the profits sent to Engkaid. 
The court held that “ almost every act of the company connected 
with the administrative part of the business is to be done in 
London ” : the place whence orders flowed, where officers and 
agents were appointed and recalled, where powers were granted 
and revoked, where money was received and dividends were 
dedared and payable.® The main place of business was in 
England : there the company resided. 

The words of Huddleston, B,, have been frequently quoted : — 
“ Eegistration, like the birth of an individual, is a fact 
which must be taken into consideration in determining the 
question of residence. It may be a strong circumstance, but it 
is only a circumstance. It would be idle to say that in the 
case of an individual the birth was conclusive of the residence. 
So drawing an analogy between a natural and an artificial 
p^son, you may say that in the case of a corporation the 
place of its registration is the place of its birth, and is a fact 
to be considered with all the others. If you find that a 
company which is registered m a particular coimtry, acts in 
that coimtry, has its office and receives dividends in that 
country, you may say that those facts, coupled with the 
registration, lead you to the conclusion that its residence is in 
that country.”* 

Of the “ artificial residence ” to be assigned to an “ artificial 
|>erson,” the test is : “ Where was the place where the real*and 
substantial business of the company was carried on.”® 

This decision has been repeatedly approved and followed. 

‘ yanutworth, The Residence and Domunl of Corporations (1939), 126-147. 
yUa moDograph oontaina a valuable analysis of .^encan authonties and extensive 
M&renees to Anglo-Aroencan legal literatnie. 

See also Hate, “ A.r.” (1944), 60 L.Q.E. 16-19. 

•> (1876), 1 Ex D 42S. 

• 456. 

* 463. 

®/6 454, 
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(b) In De Beers Consolidated Mims, I4d. v. Bowe,^ the queetit^ 
was whether the company registered in South Africa, whoaS^ 
directors and life governors Uved in England, where, exoept in 
mining operations, the real control was exercised, ought to be 
assessed to income tax as a “ person residing in the ITpitAd 
Kingdom.” It had been argued that a company resides where 
it is registered and nowhere else. Lord Lorebum, L.O., approvit^ 
the decision in the Cessna Sulphur Case, declared that in applying.) 
to a company the conception of residence, one must proceed as 
far as possible upon the analogy of an mdividual ; 

“ A company cannot eat or sleep, but it can keep house 
and do business. We or^ht, therefore, to see where it really 
keeps house and does business. An individual may be of 
foreign nationality, and yet reside in the United Kingdom, 
So may a company ... a company resides for purposes of 
income tax where its real business is carried on . . . The 
real business is carried on where the central management and 
control actually abides.” 

This is a pure question of fad to be determined upon a scrutiny, 
not of regulations, but of “ the course of business and trading.” 

(c) The 11 oust' reaffirmed this reasoning m The Americcm 
Thread Co. v. Joyve.^ A company registered in the United States 
owned cotton mills there for manufacturing cotton thread, none 
of which was sold ui the United Kingdom. The company was 
promoted by the English Sewing C’otton Company, which owned 
the common stock of the American company. Eegular meetings 
of the American directors were held in America and extraordinary 
meetings of the English directors (who formed the majority), 
being also directors of the Si'wing Compan.v, in the company’s 
office in Manchester. The powers of buying or taking a lease 
of business or plant, the sale and leasi' of real estate, the 
borrowing of morwy, the selection of the executive committee of 
directors, the filling of casual vacancies among directors and the 
appointment of higher officials ; all these powers were reserved 
to the board in extraordinary meeting, i.e., in the United 
Kingdom. At those meetings the board decided upon the 
dividend, and supervised accounts and processes of manufactote 
in use in America. The Commissioners found that the control 
of the company rested with the directors in extraordinary 
session in England, and that the company was resident in the • 
United Kingdom. The courts held that there was abundant 
evidence to justify this conclusion. Buckley, L.J., said : — 

“ A coriioration, like an individual, may have more than 
one place of residence. The place which immediately oconrs 
to one as presumably its place of r^idenw i^tlm p lace of 

" * [1906] A.C. 456. 468. S«e Vwoount Sumner’s exposition of the ratio AeddmM 
in BgypUan Tlftto Land /»®esWt«rf Co. v. Todd [1029] A.C. 1, 23-26. 

* (1M8), 6 Tft* Obb. 1 ; 163 (H.b). 
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' inoorpoTation . . . But that is not necessarily its only place 
of residence. There is a place of residence for the pu^ose of 
income tax, and . . . if . . . the head and seat and directing 
power of the affairs of the company are in the United Kingdom, 
from whence the chief operations of the company . . . are 
controlled, managed and directed, then it is plain, upon 
authority, that it is residing in that place.”^ 

The shareholders .(jould, no doubt, by their votes, control the 
company : they could compel the directors to do their will : 
“ but it does not follow that the corporators are managing the 
corporation. The contrary is the truth ; they are not. It is 
the directors who are managing the affairs of the corpora- 
tion . . . Although buying and selling and fixin'g of prices 
were done in York, the “ real control ” was in Manchester 
with a directorate “ of paramount authority.”® 

(d) For the purposes of income tax a company may have more 
than one reside me. So the House of Lords held in Swedish 
Central Bailuay Co., Ltd. v. Thompson.* An English company, 
whose object was to construct and work a railway in Sweden, 
upon its construction leased it to a Swedish company and 
removed control and management of the company to Sweden. 
Formal administrative business continued to be transacted in 
London : transfers, the signing of cheques on the London 
banking account, the making up and auditing of the accounts, 
the payments of dividends to English shareholders. 

“ An individual may clearly have more than one residence,” 
said Viscount Cave, L.C., 

“ and on principle there appears to be no reason why a 
company should not be in the same position. The central 
management and control of a company may be divided, and 
it may ‘ ke.ep house and do business ’ in more than one place ; 
and if so, it may have more than one residence.” 

(«) In Egyptian Delta Land cfc Investment Co., Ltd.,^ an English 
company had transferred its business to Egj^t and, beyond 
fulfilling its statutory requirements, did nothing in England. 
The Commissioners found that the company was not resident 
in England. The directors had not met in the United Kingdom ; 
the seal was in Egypt ; to Egypt the minute books had been 
removed, and the company’s banking account was at Cairo. 
Transfers were registered in Cairo ; dividends were declared 
and paid there. Meetings were held in Cairo ; from there were 
sent the reports of the (Srectors. 

» (IfliiiTe Tax (>?., at 31, 32. 

* Ib., at 83. 

* Ih,, at 164, per Lord Haldane, L.C. 

* 11926] A.C. 498, 501 (Lord Atkmton, dissenting). 

» [19203 A.C. 1. 
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It wdB contended tbnt incorporation in England makioi a 
Britiflli company within the Income Tax Act, 1918, a “ pereon 
resident in the United Kingdom,” The Companies (Consolida*- 
tion) Act, 1908, said nothing about the “residence” of a 
company, said Viscount Sumner in an exhaustive review of the 
authorities.^ The residence of a company was not analogous 
to the residence of an individual ; nor vas residence “ inherent 
in a company in the nature of things.”* The “ only really 
possible analogy ” between a naturaT^ person and a company hi 
that of carrying on a business ; for the purposes of income tax, 
the residence of a foreign company is “ preponderantly, if not 
exclusively, determined by this kind of fact.”* The incorpora- 
tion of a company “ at most does no more than bring the embiyo 
company to the birth, which in a natural person is not the 
test.”* The company, it is true, becomes amenable to Englii^ 
law and the English courts, and here it may be wound up. 
“ The domiciled Englishman is similarly under this personal 
law as to marriage and divorce, intestate administration, and 
bankruptcy.”* The keeping of lists and registers does not 
constitute a residence. “ At night and on Sundays and holidays 
you will not find the company at its head office, except in a 
mystical sense, but ... a truer analogy and a more satisfying 
residence is to be found in ‘ keeping house and doing business ’ 
there than in a continuous statutory presence, even during the 
hours of darkness and of divine worship . . . Though the spirit 
of the company may be imagined to brood over these arrange- 
ments, I do not see how the company it.solf is there at all. The 
office is its English address, but its business may be elsewhere. 
If this is ‘ residence,’ I think it is ‘ residence ’ not by analogy 
to that of a natural person, but by an independent metaphor. 
At any rate, if it is to be called ‘residence.’ only the Legislature 
can do it.”* For British and foreign companies alike, the test 
of residence is where on the facts [including the fact of 
incorporation) “ the company’s business is really directed and 
carried on.”’ 

‘fl92»| A (\. Ht 

* ih. n. 

*/ 6 ., 12 , 

'Ih., 13. 

‘ Ik, 14. 

• Ik. 15. 

’ Ih., 16. See also the deliehtjful epeeefa of Viscount Snnuier in Inland RtmM 
Ocmm*«noners v. Lyaaehl [19281 A.C. 234, 243-6. Upon these oases, see Cheshire. 
200-202 : and for a criticism, A. Goldstein, Tht Rmderux and Domieil ^ 
Corporation* with special refertnoe to Imcome Tax (1036), 61 L.Q.R. 684-698. 

Sw also H. H. Stiheman, “ Carrying on Bnedne*^ in Canada," tn Domjafm 
Ineom Tax Late (1942), 20 Can, Bar. Rev. 77-108. 
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. 3. The Dttimler Case 

The test of “ control ” — ^the criterion of the residcnace of a 
company for the purposes of income tax — was applied during 
the last war as the criterion of the enemy character of a company. 
Ijord Parker’s propositions in the Daimler Case,^ although 
criticised at the time as a violation of the principle in SaUmm^s 
Case — that a company is, at law, a different person &om the 
snbscribeis to the memorandum,® — ^would now appear to follow 
naturally from the above decisions.® The case has not been 
followed, however, in America.* 

A limited company was incorporated in England, with a capital 
of £25,000 in £1 shares, to sell German tyres made by a German 
company who held most of the shares. The secretary — ^the 
holder of one share — was a naturalised British subject of German 
origin; the rtmaining shares were held by the Germans in 
Germany. Alter the outbreak of war, the secretary instmcted 
tbe company’s solicitors to issue a specially endorsed writ for a 
trade debt due to the company. At the date of the writ all the 
shares, except one, were held by Germans. All the directors 
were Germans ; three of the four directors were resident in 
Germany ; the fourth, upon the outbreak of war, had left 
England for Germany. In answer to a summons for judgment, 
the defendants alleged, that the company was an alien 
enemy and that payment would be trading with the enemy ; 
seconMy, that the action was begun without the authority of the 
company. The master gave liberty to sign judgment ; Scrutton, J., 
affirmed the order, and so did the full Oomt of Appeal, 
Buckley, L.J., diasenting.® The House of Lords held that the 
action was begun without authority and ought to be struck out. 

In the Court of Appeal the defendants argued that the enemy 
shareholders were the real “ persona ” carrying on the business ; 
for their benefit the payment of the debt would enure.* The 
directors alone could bring an action on behalf of the company, 
and upon the outbreak of war their authority was abrogated. 
No reliance was placed upon the income tax cases or the principle 

1 [1916] 2 A.C. 307, 344-6. 

* Salomon Co., Ltd, v, Salomon [1897] A.(/\ 22, 51, per Lord Maonaghten. 

* See Fainswoith, op, dt,, 127, 128 el mq, McNair, who criticised the decision 
in The National Character and Statue of Corporations, B.Y. 1923-4, 44-69, at 63, 64, 
has withdrawn his criticism in (1942), 68 L.Q.R. 214-216. See Hogg, Companies 
mih Enemy Shareholders (1916), 31 L.Q.R. 170-172; (1917), 33 L.Q.R. 76, 77 ; 
McNair, 62-65 ; 2 Pitt Cobbett, 39-42. 

^ The American common law dootrme is that a corporation does not exist, and 
therefore cannot reside, outside the state of its charter : Farnsworth, 141 ; Norem, 
The Determination of Enemy Character of Corporations (1930), vol. 24 

?10-^36 ; infra, 127-131. 

» [1016] 1 K.B. 893. 







ot renddeace in tlie countiy of control. Lord Beading, CJf 
(delivering the judgment of the majority), said that an “ Bnglid)' 
company,” upon war, could not cease to be an English company : 
the residence of its shareholders or directors was immaterit^* 
A company has a “ real existence ” : “ it cannot be technically 
an English company and substantially a German company, 
except by the use of inaccurate and misleading language. . . . 
It is a living thing with a separate existence which cannot he 
swept aside as a technicality. It is not a mere name or ma^ 
or cloak or device to conceal the identity of persons. ... It is a 
legal body clothed with the fonn prescribed by the Legislature.”* 
Buckley, L.J., dissenting, pomted out that although a cor- 
poration is a legal person apart from its corporators, it cannot 
exist without corporators. The corporation exists only in the 
contemplation of law : “ apart from its corporators it can have 
neither thoughts, wishes, nor intentions, for it has no mind other 
than the minds of the corporatore.”® A British corporation is, 
for most purposes, in the position of a British subject, but it 
cannot be correctly desenbed as a British subject : it cannot 
owe or pay allegiance to the King, or serve the ^Kng physically ; 
it can be neither loyal nor (Bsloyal. In the present case, 
“ The artificial legal thing is British, resident in England. But 
all its corporators who can have thoughts, wishes or intentions 
arc Germans resident in Germany.”® The legal entity has 
“ no independent power of motion. It is moved by the 
corporators.”® The court can go behind the corporate name, 
and see who are the parties really mterested. 

When the ease was argued before the House of Lords, the 
appellants contended that if “ the whole thinking power ” of 
the company was German, the corporation was (Jerman. 
Wherever the company is incorporated, a company resides where 
its “ real business ” is earned on, i.e., where “ the central control 
and management ” abide. ® They cited the cases on income tax. 
AH 'the corporators save one, bemg alien enemies, were incapable 
of doing any corporate act on behalf of the Company— “ struck 
with sterility by the outbreak of war.”® 

The House of Lords (of which e^ht members sat) held that the 
action was begun without authority. The directors, Germans 
resident in Germany, were the King’s enemies and were incapable 
of authorising the action. The secretary could not authorise 
it nor, in the absence of a regular directorate, could he virtmte 

»Wl61 1 K.B., at 903 ’ ' ~ 

» Ib., 904. 

» /6.. 9IC. 

‘ lb., 018 . 

‘ [1916] 2 A.C. 307, at 311. 

•ft., 312. . 



132 


BKISMT OHABAOtBB 


' officii mmage its affairs. To consider any further point was 
strictly unnecessary, and the remaining observations •were 
oMtor dicta, but Lord Parker of Waddington (whose judgment 
was prepared with the assistance and collaboration of Lord 
Sumner) examined the circumstances under which a company 
incorporated in the United Kingdom, could assume an enemy 
character. His reasoning and the propositions that he laid down 
have been accepted as the law by Russell, J. (as he then was),^ 
and by the Court of Appeal,* and accurately and authoritatively 
state rile law. Lord Wright, however, in The Sovfracht Case, 
appeared to cast some doubt upon them.* 

“ Voluntary residence among the enemy,” said Lord Parker, 
“ however passive or pacific he may be, identifies an English 
subject with His Majesty’s foes.” “ In the case of an artMcial 
person,” he asks, “ what is the analogue to voluntary residence 
among the King’s enemies f Its impersonality can hardly put it 
in a better position than a natural person and lead to its being 
affected by anything equivalent to residence.”* Only by a 
figure of speech has a company a nationality or a residence. 
If the place of its incorporation fixes its residence, ” its residence 
cannot be changed, which is almost a contradiction in terms, 
and in the case of a company residence must correspond to the 
birthplace and country of natural allegiance in the case of a 
U'ving person, and not to residence or commercial domicil. 
Nevertheless, enemy character depends on these last. It would 
seem, therefore, logically to follow that, in transferring the 
,,Sq>plication of the rule against trading with the enemy from 
'!|^ttral to artificial persons, something more than the mere 

r s or country of registration or incorporation must be looked 
My lords, I think that the analogy is to be found in control, 
an idea which, if not very familiar in law, is of capital 
imiDOirtance and is very well understood in commerce and 
fifiiaee.”® 

Thfis, “ the acts of a company’s organs ” within the scope of 
their authority may invest the company with enemy character. 
The character of those who appoint and supervise those officers 
may have a similar effect upon the character of the company. 

> In re Baditcke Co. [1921] 2 Ch. 331, 371. 

* In re Hilekes [1917] 1 K.B. 48. 

* [1943] A.C. 203, 235. But see at 211, jm Viscount Simon, L,C. 

* [19101 2 A.C. 307, 339. Soe the citation of Farnsworth, op. cif., 70, JVok (d), 
from the judgment of Isaacs, J., in The Australian Temperance Society ^ etc., IM, v. 
Bme (1922), 31 C.L.E. 290, 309, 312 ; ** And as these corporations more and more 
assume the functions of individual^, so more and more does the law attribute to 
them conoeptionally and by analogy individual attributes in keeping with the social 
functions they are in fact performing.” 

» n>., 339, 340. 

« Ib., m 
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Lord Parker seeks to distinsniish between Questions of iwoperty 
and capacity, of acts done and rights acquired, from the characfer 
in which property is held, capacity is enjoyed, and acts are done. 
He cites Bank of the United States \. Deveaur,^ where Marshall, 
C.J., implied that for certain purposes the court must look 
behind the corporation to the corporators. The question was 
whether a bank could be a “ citizen ” of a State, the jurisdicricm 
of Federal Courts being restricted “ to controversies between 
citizens of different States.*’ He hdd that a “ mere legal 
entity, a corporation aggregate, is certainly not a citizen ” ; it 
therefore could not sue or he sued in the courts of the United 
States unless the rights of the members could be exercised in 
their corporate home.* The controversy was between persons 
“ suing m their corporate character, by their corporate name, 
for a corporate right,” and the defendant. “ Substantially and 
essentially,” th<* parties, where the corporators are aliens, 
“ come within the spirit and terms of the jurisdiction.” (It must 
b<* pointed out, however, that this case has not been followed 
and that the American doctrine appears to be that the character 
of the corporators does not affect the character of the cor- 
poration : “ At the present time,” said Lehman, J., ” the courts 
of this countrj are entirely wedded to the doctrine that the 
corporators of a corporation are conclusively presumed to be 
citizens of the same State as the corporation.*’®) 

4. Lord Parker's Proposit'ions 

Lord Parker propounds the following six propositions® : — 

“ (1) A company incorporated in the United Kingdom is 
a legal entity, a creation of law with the status and capacity 
which the law confers. It is not a natural person with mind 
or conscience. To use the language of Buckley, L.J., ‘It 
can be neither loyal nor disloyal. It can be neither friend 
nor enemy.’ 

(2) Such a company can only act through agents properly 
authorised, and so long as it is carrying on business in this 
country through agents so authorised and residing in this or a 
friendly country it is prima facie to be regarded as a friend, 
and all His Majesty’s lieges may deal with it as such. 

(3) Such a company may, however, assume an enemy 
character. This will be the case if its agents or the persons 
in de facto control of its affairs, whether authorised or not, 

’ {1808), 9 U.S. (!i (Vanch) fil, 81. 
tb., 88-88. 

‘ Fritz-flehuUz Cu. \ Kruiw* Vo. (1017 100 Misc (N.Y.) 607) , by Gamer. 
IfOerHationdl Law and tfu World War. vol. I. 227 ; Farnsworth, 146. And see 
K. J. Schuster, The NaiumeAxtii and Domett of Trading Corparatwm, 12 Qrodm 
Sodely (1917), 67-86, at 61, 82 ; upon Lord Parker’s speerh. 80-84. 

‘ fl»16] 2 A.O. 344, 845, 346. 
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are resident in an enemy country^ or, wherever resident, are 
adhering to the enemy or taking instructions from or acting 
under the control of enemies. A person knowingly dealing 
with the company in such a ease is trading with the enemy. 

(4) The character of individual shareholders cannot of 
itself affect the character of the (‘ompany . . . The enemy 
character of individual shareholders and their conduct may, 
however, be very material on the question whether the 
company’s agents or the persons in de facio control of its 
affairs, an' in fact adhering to, or taking instructions from, 
or acting under the control of, enemies. This materiality 
will vary with the number of shareholders who are enemies 
and the value of their holdings . , . 

(6) III a similar way a company registered m the United 
Kingdom, but carrying on business m a neutral country 
through agents properly authorised and resident here or 
in the neutral country is prima fade to be regarded as a 
friend, but may, through its agents or peisons in de facto 
control of its affairs, assume an enemy (*haractcr. 

A company registered in the Ignited Kingdom hut 
carrying on business in an enemy country is to b(' regarded 
as an enemy.” 

5. Daimler Doctrine in Operation 

Two cases in prize, though they concerned the interjiretation 
, 0 f s. 1 (d) of the Merchant Shipping Act, 1894, illustrate the 
Jpi^asoning in the Daimler Case,^ 

A ship is not deemed to be a British ship unless it is owmed 
wholly by bodies corporate established under and subject to 
the laws of some part of TIis Majesty’s dominions, “ and having 
theh? principal place of business in those dominions.” 

(a) The Polzeaihj until October, 1914, knowm as the Walter 
Dammeyer^ and registered as a British ship, was owned by a 
British company. Its affairs were directed from Hamburg 
by the chairman of the board, a naturalised British subject 
of German origin who held the majority of the sliares and 
lived in Hamburg both before and after the outbreak of the 
wp. The principal place of business, it was held, was not 
within His Majesty^s dominions and the ship was forfeit to 
the Crown.2 The Hamburg director was “ the life and driving 
force of this so-called English company . . . the English share- 
holders and directors as mere puppets pulled by his strings,”^ 

the principal English decisions, see McNair, /i, 7. /./>., op, eft., 5(Mi2, 

* flOlO] F. 117 ; 241 (O.A,)* The case cam© befort^ Bargrave Beane, J., before 
Dainder decision was given. His decision was cited liefore the Court of Appeal 

• 16., 122, 123, per Bargrave Beane, J. 
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(d) The 8t. Tvdno belonged to a British company, but edie was 
used as a tender for vessels of the Hamburg- Amerika Idnie-'^ 
coining to Southampton. To the instructions of that line, the 
directors were bound. By it they were appointed and could 
be removed. The profits belonged to the line, who owned the 
entire share capital Issued by the company. The Frocurator- 
€leneral contended that the British company was “meiNdy a 
marionette company entirely subordinated to the Hambufg- 
Amerika Linie, who are the real owners of the vessel.”^ “ In tliM ’ 
Court of Priae,” said Sir Samuel Evans, P., “ I have a right to, 
and am bound to, look at something beyond the nominal 
ownership.”® The real owners were the Idnie ; the power of 
making directors and unseating them, of dictating their conduct, 
prescribing their dutu's, was exercised from Hamburg. 

(c) In Be Eihkes,^ the question was whether an English 
company that, until the outbreak of war carried on business 
in German territory by an agent resident there, under the sixth 
proposition of Lord Parker assumed enemy character. From H, 
a German resident in England, an English company had acquired 
a rubber estate in German East Africa ; he was appointed the 
commercial agent of the company. All the directors and the 
majonty of the shareholders were English. In 3917 the company 
claimed to prove in the bankruptcy of the debtor who had been 
interned as an alien enemy. Homdge, J., disallowed the proof. 
The Court of Appeal held that the mere fact that an English 
company carried on business in an enemy country through a 
properly appomtcd agent did not constitute the company an 
alien enemy and that the company was entitled to prove. 

“ We must look behind that and see who has the control 
of the company,” said Lord Cozens-Hardy, M.E. “ The 
directors are all English ; the meetings are held in London ; 
the secretary is English What has sometimes been called 
the bram and heart of the company, the management and 
control of it, is beyond all doubt in London, exercised by an 
English board of directors ... In my opinion, it plainly is not 
an enemy company.”* 

The mere fact that, until the outbreak of war, an English 
company had a commercial agent in an enemy country does 
not make it an alien enemy.® Two distinct questions, said 
Warrington, L.J., must not be confused : first, is a person an 
alien enemy ? secondly, is a person who is not an alien enemy, 
trading with the 

•ifc..286. 

’ ri»17] 1 K B 

< Ib., 54 
• lb., 58 , 

‘ / 6 ., 58 , 
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(d) Lord Sumner, in The Eamhom,^ applied the Daimler test 
to a foreign coiporation. A Dutcli company owned a ship 
registered in Holland and flying the Dutch flag. The share capital 
was held by two nominally Dutch companies whose directors 
were Germans residing in Germany. Not a single person, who was 
not an enemy subject, was interested in these companies at the 
time of the capture of the ship. The Hambom was a tender to the 
German iron industry on the Buhr : “in substance she and her 
trade were a support to and a part of the commerce and the 
shipping of the German Empire.”* The “ centre and whole 
effectire control ” of the business was in Germany. Lord Sumner, 
quoting the Daimler Case, declared that “ the right and 
power of control may form a true criterion ” — the control of the 
active directors or the control of those who “ in their turn are 
masters of the directorate and make or nnmake it ” by 
controlling the voting power. Here, “ no living person and no 
sentient mind exercised or possessed any control over the 
Hamborn Steamship Company, except persons and minds 
of enemy nationality.”® 

(e) In re Badische Co., Ltd.,* the Bayer Corporation, though 

registered in England, was held by Bussell, J., to be affected with 
enemy character, being controlled by persons resident in and 
nationals of, Germany. Having quoted the facts and the 
propositions in the Daimler Case, he proceeds : “ He [«c. 

Lord Parker] decides that the character of the individual share- 
holders (though very material for some purposes) does not affect 
lie character of the company, but that the true test is control, 

’'^e analogue of that residence which invests an individual 
residing in an enemy country with enemy character ... he 
means that, if at the outbreak of war, the control of the limited 
company is in the hands and power of persons resident in an 
enemy country, then on the outbreak of war the company 
assumes an enemy character.”® 

(/) Finally, in the Sovfracht Case,* Viscount Simon, L.C., in his 
second conclusion, declared that the test of enemy character was 
an “ objective ” test, “ turning on the relation of the enemy 
Power to the territory where the individual voluntarily resides 
or the company is commercially domiciled or controlled.” In 
that case, a Dutch company, with its principal place of business 
in Eotterdam, upon the subjugation of Holland became an 
alien enemy at common law. There was no evidence who the 

Hwsfp. 18. 26, sir Samuel Evans. P. ; [1919] A.C. 993^ 

*/6.,99e. 

• IK 998. 

H1921]2Ch. 381. 

* 371. 

« [1948] A.C. 203, 211, 236, See Metf (1944), 00 L.Q.B. 10-19. 
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directors were, or what was their nationality. Lord Wright said 
that, in one sense, a corporation differs from an individii^ J 
the latter, “ in theory at least,” can withdraw from the enemy 
country, whereas a corporation formed under the laws of a 
foreign State depends “ for its functions and existence ” on the 
laws of the country of its incorporation. This made it difficult 
to apply to a company, as a test of character, the character of 
the persons in rfc Jacio control — the “ test proposed ” by Lord 
Parker in the Daimler Cane and applied by the Privy Council 
in The Hamborn.^ 

Is Lord AVright criticising this test 1 It is too well established, 
it is respectfully submitted, upon the authority of Lord Sumner 
and Lord Parker. Moreover, is not Lord Wright thinking 
rather of the nationality and the domicil of a company — properly 
so called — which, in the case of a company, cannot be changed f 
He refers to the Jnnnon Cane^ where, he observes, the House 
treated a company incorporated under the laws of the Transvaal 
as a subject of the Transvaal, and held that it became an alien 
enemy upon t lie outbreak of t he South African War. The decision 
in that case was that tlu* insurance against seizure of goods in 
contemplation of war was valid, sinc^e, however hostile the 
Soutl) African Republic was, war had not yet been declared. 
Lord Lindley, who agreed that if nationality were material, the 
company was a subject of the Transvaal Government and, 
upon the outbreak of war, became an alien enemy, explicitly 
declared : ‘‘ When considering questions arising with an alien 
enemy, it is not the nationality of a person, but his place of 
business during war that is important.”® 

The Daimler doctrine was adopted in the Treaty of Versailles 
which permitt<‘d the Allied and Associated Powers to retain and 
liquidate property belonging to German nationals or “ companies 
controlled by them.”** 

6. Arntrican Criticism of Daimler Doctrine 

The Daimler doctrine has been (‘liticised by a learned American 
writer.® “ It is difficult,” he says, “ to find justification for 
the dictum of Lord Parker in anything but the exigencies of 
war.”* American law has departed from English law. Under 
the American Trading with the Enemy Act, 1917, a corporation 

* Supra, 126. 

*rW21 A.C. 236 

’ 16., at 606. And gee Lord Parker’s discussion of that oaae in The XhtAaier 
Gate [1016] 2 A.C. 307, 342, 343. 

* Aitiole 297 (6) j cited by Domke, 127. 

® Ralph A. Norem, Determination of Enemy Character of GorporaUona, AJJJh,, 
vrf. 24 (1930), 310-336. at 319-328, 384-336. 

* lb., 319. 
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itt Ui enemy if incorpoTated under tbe laws of m enemy ooun^ 
Or if, incorporated outside the United States, it carries on trade 
in enemy territory ; it could not assume enemy character if 
incorporated within the United States.^ 

The Daimler decision, it is said, “ was a clear case of judicial 
Isolation which had only confusion as a result.”* 

“ In American law, generally speaking, a corporation as either 
foreign or domestic is determined by the place of its origin, 
without reference to the residence of its stockholders or 
incorporators, or the place w’here its business is transacted.”® 
The American courts have rejected the “ control theory.”* 

In The Society for the Propagation of the Gospel v. Wheeler, ^ 
the society, established in England, claimed seisin of land in 
New Hampshire. The case was heard during the war with 
America and the tenants moved in arrest of judgment upon 
the ground that the demandants ai>j)eared by the record to be 
alien enemies. A corporation aggregate, said Story, J . has not 
generally any “ commorancy,” though its corporators have, 
but a corporation established in a foreign country is an alien 
corporation, and if the country become hostile it may for some 
purposes be clothed with the same character. A corporation 
may, for the repair of bridges, be an inhabitant, or for the 
liability to poor rates.* The society was therefore a “ British 
alien corporation.” But the court would go behind the corporate 
name and see who were the parties ready interested ; thus, if 
the members of the corporation were resident in the United 
States, though aliens, they would not be enemies.’ The learned 
' judge was disinclined to hold that a foreign society established 
for religious purposes might not have had a safe conduct or 
licence to pursue its remedies during war.® This case can no 
Imiger be looked upon as authority, for in Shaw v. Quincy Mining 
Cermpomy,^ Gray, J., declared : “ In Bank of Augusta v. Earle, 
13 Pet. 619, 588, Chief Justice Taney said : ‘It is very true that 
a corporation can have no legal existence out of the boundaries 
of the sovereignty by which it is created ... It must dwell in 
the place of it^ creation, and cannot migrate to another 

1 A,J,LL,, vol. 24, 331. “ We ha\e apocifioally abstained in thiw Bill from 
attempting to go behind the corporate charter ” ; The Attorney-General of the 
United States in introducing the Bill to Congress (cited in 40 L Q.R. 340). 

* Ib„ 324. 

* Domke, 122, oitmg (1940), 20 Corpus Iur%s Secundum, b. 1784, p. 10. 

* Bomka, 130, and see chap. 9, Enemy Controlled Corporations,^ 126-144 

s (1814), 2 GalUnson 105, 126-145. 

« J6., 131. 

’ 133, 134. 

* lb., 135. 136. 

« (1892). 145 VA 444, 
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woregeigpt^ . . TMb statemeat has often been leaffimma 
by this oonrt . . . The l^al existence, the home, ihe domi<^ 
the habitat, the residence, the citizenship of the corporation 
can only be in the State by which it was created, although it 
may do business in other States whose laws i>ermit it.”* Xn 
another case, Waite, C.J., said: “ By doing busmess away fisom 
their legal residence, they do not change their citizenship, bttt 
simply extend the field of their operations. They reside at 
home, but do business abroad.”* Waite, C.J., is also dted Ah 
saying : “ A corporation cannot change its residence or its 
citizenship. It can have its legal home only at the place at 
which it 18 located by or under the authority of its charter j but 
it may, by its agents, transact business anywhere, unless 
prohibited by its charter, or excluded by local laws.”* 

Behn, Meyer & Co. v. MiUer* is the leading American case. 
It was there held that a corporation organised in a British 
colony, which had never been a resident of, nor done busmess with, 
any nation at war with the United States smce 6th April, 1917, 
or ally of such nation, was neither an enemy nor the ally of an 
enemy, within the American Trading with the Enemy Act, 1917. 
Mclteynolds, J., refemng to the Daimler Case, speaks of the 
“ disregard of corporate entity and efforts to fix the status ot 
corporations as enemy or not according to the nationality of 
stockholders.” 

And in Hamburg -American Line Terminal Havigalion Co. 
V. United States’’ the Supreme Court held that property owned 
by an American corporation was not enemy property even though 
aU the stock was owmed by the German corporation in Hamburg. 
Congress, said Mclieynol^, J., “ definitely adopted the policy 
of disregarding stock ownership as a test of enemy character 
and permitted property of domestic corporations to be dealt 
with as non-enemy.” 

In an article upon The Nationality oj Corporations, the 
learned authors show how “ the problem of ostensibly domestie 
companies, the real control of which was in foreign lands,” 
was solved in belligerent countries during the last war.* The 

> (1892), 146 U.R , at 449. 460 
* • Cited t6., 460 , RaUroad Co v Koontz, 104 U S 6, 11, 12 

• Cited *6 , 462 j Ev parte HcholU nJberger, 96 U S 369, 377. 

*(1924). 266 US 467,472. 

• (1928), 277 U S. 138, 140. In Toa Ktgyo Corporation v Offenberger, N.YJLJ., 
Wth Febniary, 1942, p 687 (cited by Domke, 132), a domestic oorpotation, wtiose 
stockholders were non-resident Japanese and whose manager was a resident 
Japanese, was hdd not to bo an enemy And in H. P, Drewry S A. R L. V, 
Onauu, N.Y.LJ., 17th November, 1942, p. 1496; afitened 19th DeOendier, 
1942, p. 1976 (Domke, 1337), a French corporation was treated as an enemy 
aldiQngh the mam stockholder was a British subject who had fled to E ngl a nd . 

• % K, E. D. Vaughan Williams and Mathew Chrassaobi (1933), 49 
834nA4«i, 337, 339, 342. 

9 
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JPnimler Case did not impute enemy nationality but only enen^ 
eharaeler to the company ; from the actual residence of those in 
control the “ notional ” residence of the company was inferred. 
The United States, however, deliberately refused to adopt this 
test. The authors criticise, however, the “ control ” theory of 
nationality as impossible to reconcile with the separate legal 
entity of a corporation. 

Nationality and dominl being irrelevant for the purpose of 
enemy character, it is unnecessary to consider the various 
theories of a company’s nationality,’ or of its domicil.® One 
dictum only may be quoted, from a judgment of Holmes, J. : 
He describes domicil as “ the one technically pre-eminent head- 
quarters which, as a result either of fact or fiction, every person 
is compelled to have in order that by aid of it certain rights and 
duties which have been attached to it by the law may be 
determined.” He continues : “ It is settled that a corporation 
has its domicil in the jurisdiction of the State which created it, 
aijd as a consequence it has not a domicil anywhere else.”® 
During the present war the ultimate determination of enemy 
character is vested, in the United States, in the Secretary of the 
Treasury, whose decision is administrative, not judicial. 

“ The Secretary of the Treasury shall have full power to 
determine that any person is or shall be deemed to be a 
‘ national ’ . . . and the foreign country of which such person 
is or shall be deemed to be a national . . . the term ‘ national ’ 
shall also include any other person who is determined by the 

^ 49 L.Q.R. 345, 347. See Farnsworth, 70-73, Appendix III, 298-312 ; Schuster, 
op* eit.f 69^8, 79 ; Cheshire, op, cit,, 197 ; E, Hilton Young, The NationaUty of 
a Juristic Pers(m (1908), 22 Harv. L. Rev., 1-24. 

^ See Farnsworth, 201-275, 212, for domicil as determined once for all by the 
law of its incorporation, 230-234 : its sole and permanent domicil/^ 273-275 
—the most oonvmcing theoiy. For other theories, see 22 Harv. L. Rev,, 16 et seq,, 
the centre of administrative business ” ; Schuster, op, ciL, 68-71, 79, “ the 
place of its administrative centre ** where the directors habitually meet ; Bioey, 
C&nfiiet of Laws^ Rule 19, “ the place considered by law to be the centre of its 
affan's ” ; Chesldre, op, cit., 198, the place of “ the central control and manage- 
ment,** as opposed to “ residence,** i.e., every country in which “ any substantial 
business was transacted.** But see Farnsworth, 188-195. 

And see v. Jetmh CoUmisation Association [1900J 2 Q.B. 556, 572, 575 ; 
[1901] 1 K.B. 123, 129, 130 ; and see Farnsworth’s examination of the case, 235-24 
* Bergner ds W. B. Co, v. Dreyfus. 172 Mass. 154. 157 ; (1898), 70 Am. State Rep, 
251, cited by Farnsworth, 271. 

This view was followed by Maonaghten, J., in Casque v. Inland Revenue Com- 
^ nUsstoners [i^O] 2 K.B. 80, 84, 85 : by analogy with a natural |)erson the 
attributes of residence, domicil and nationality can be given, and are, I think, 
^ven by the law of England to a body corporate.” A company has an English 
aomicil if registered in England : ” The domicil of origin, or the domicil of birth, 
using with respect to a company a familiar metaphor, clings to it throughout its 
existence.” The opinion of Holmes, J., in The Bergner Case had been cited ; 

Anv opinion of that very eminent judge,” observed Macmaghten, J., ** more 
pi^oularly on any question relating to the common law of EngUnd, is entitled 
to the highest respect in any Englisn court.” 
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Secretary of the Treasury to be, or to have been, since enek 
effective date, acting or purporting to act directly or indirectly 
for the benefit of or under the direction of a foreign country 
designated in this Order or national thereof, . . . 

Moreover, the Executive Order, establishing the office of 
Alien Property Custodian, ^ after stating that the term 
national ” shall have the meaning prescribed in s. 6 of 
Executive Order No. 8389, as amended, provides that — 

persons not within designated enemy countries ^ (even 
though they may be within enemy-occupied countries or 
areas) shall not be deemed to be nationals of a designated 
enemy country unless the Alien Property Custodian deter- 
mines : (i) that such person is controlled by or acting for or 
on behalf of (including cloaks for) a designated enemy country 
or a person within such country ; or (ii) that such person is 
a citizen or subject of a designated enemy country within an 
enemy-occupied country or area ; or (iii) that the national 
interest of tlie United States requires that such person be 
treated as a national of a designated enemy coimtry. For 
the purpose of this Executive Order any determination by 
the Alien Property Custodian that any property or interest 
of any foreign country or national thereof is the property or 
interest of a designated enemy country or national thereof 
shall be Anal and conclusive as to the power of the Alien 
Property Custodian to exercise any of the power or authority 
conferred upon me by section 6 (b) of the Trading with the 
Enemy Act, as amended/’ 

^ Executive Order No. 8389 (as amended) s. 5® ; Domke, 432-438, at 437. By 
s. 5c, ** the term ‘ person ’ means an individual, pa^orship, assoodatioii, 
corporation or other organisation.’* 

Summarising s. 5®, “ national ” includes — 

(i) any person who has been domiciled m, or a subject, or resident of a fomgn 
coimtry (defined in s. 5d) since the effective date of the Order ; 

(ii) any partnership, association or corporation, organised imder the law 

or having, since the effective date of this Order, its principal place of busiaeas 
in such foreign country, or which has been controlled by, or a substantial pairt 
of the shares, securities or obhgations of which, has been owned or oontrmled 
by, directly or indirectly, such foreign country and/or one or more of its nationals; 

(iii) any person, so far as he is, or has bwn, since the effective date, acting 
or purporting to act directly or indirectly for the benefit of or on behalf of any 
national of such foreign country ; and 

(iv) ** any other person who there is reasonable cause to beUeve is a * national * 
as herein defined.’* 

* Executive Order No. 9193 (6th July, 1942), s. 10 (a) ; Domke, 462, 463* 

’ Defined as any foreign country against which the United States has declared 
the existence of a state of war (^rmany, Italy, Jap^ Bulgaria, Hungaiy, and 
Boumania) and any other oount^ with which the tfnited States is at war in the 
future*’ (s. 10 (o)). 
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I. GENERAL RULE: NO RIGHT TO SUE 

** The best modem acoount of the position of the ahen enemy 
at common law is contained in Lord Sumner^s dissenting 


1 [1919] A.C. S9, lOS-m. 
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Holdiiw<»t^^ ; Lord WzigM adopts tbe dictum.* tThe 
of Lord Stunner, for profound erudition and clarity of argnmem 
for sustained vigour and a massive irony is among the dassiOM 
judgments of that great judge, pre-eminent. 

“ ... if this alien becomes an enemy . . . then he is utterly 
disabled to maintain an action.”* This rule, laid doum hf 
Ooke, has been treated by medieval and modem vnitem as 
“ an unqualified rule of personal disability ” : another ruis 
“ so little qualified over so many centmios ” would be diffieufi: 
to find.* ‘‘ As certain as language could make it, as curt as 
the Commandments. It has never been doubted ... It has 
always been a rule of personal disability.”* Concerning 
contracts with alien enemies, two separate principles are 
fundamental. One forbids certain contracts with an enemy i 
« the other limits or, as I think, denies the capacity of an 
enemy, not enjoying the King’s protection, to enter the courts 
as a suitor.”* The rule against trading with the enemy is 
rested on “public pohcy,” i.e., to guard against a public 
mischief, but, as far as the courts are concerned, is now 
absolute. The enemy’s inability to sue is not confined to 
contract or to trade ; he could not sue in tort or on any 
contract except when under protection : “ personal disability 
is the gist of it, applied without consideration of the effects.”* 

Kor is the rule exposed to the effect of change in public 
opinion, or “ public policy.” 

“ T have never heard of a legal disability,” Lord Sumner 
said, “ from which a party or a transaction could be relieved, 
because it would be good policy to do so ... No court could 
allow a departure from the rule which forbids trading with 
the enemy, let public opinion change as it will. To do so 
would be to trench on the domain of the executive in advising 
on the exercise of the King’s prerogative . . . Where a 
statute forbids a thing to be done by contract the grounds of 
the prohibition are irrelevant. I do not see that they become 
more relevant where the prohibition is imposed by an 
established rule of law ... so well settled is the rule against 
enemy suitors, be its historic origin or its judicial foundation 
what they may, that any attempt to apply it anew on some 
idea of adapting it to the convenience of a particular case is 
an attempt to exercise a dispensing power.”* 

’ Histoiy of £n{^icih Law, vol. IX, 98, Note (5). 

> In The So^ratM Case [1943] A.C. 203, 232. 

* Oalvtn's Case (1008), 7 Bep. 17a. 

* [1019] A.C.. at 117, 

* 122 . 

*th., 123. 

* Ib , 188, 120. tlpcm Miit ty an enemy, see 130, 131. Ii^ra, 164, 186. 
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Lord Atkinson, with eloquent reasoning, exhibits the supremacy 
of law over the views of a judicial tribunal acting on its owli 
notions of “ public policy.”^ He cites the grounds of the rule 
from a judgment of Buckley, L.J. : — 

“ The proposition that an alien enemy cannot sue rests, 
I conceive, upon the proposition that such an one cannot 
approach the King, has no resort to the King, and cannot 
invoke the assistance of the King. The court is the Bang’s 
court. The alien enemy cannot come into that court or have 
the assistance of that court because the court is for judicial 
purposes the King sitting in his court and the alien enemy 
cannot approach him.”* 

Lord Sumner and Lord Atkinson were in the minority ; the 
majority held that for the purpose of winding up a partnership 
dissolved on the outbreak of war, an alien enemy may be joined 
as co-plaintiff. The rule, said Lord Finlay, L.C., was founded 
on public policy.® Thus, also. Viscount Haldane.* But this 
ease must be limited to its special facts. 

“ The charack'r of alien enemy carries with it a disability 
to sue, or to sustain in the language of the civilians a persona 
standi injuduio. The peculiar law of our own country applies 
this principle with great rigour.”® 

The rule, Lord Wright has recently declared, is not a rule of 
public policy which could be “ moulded by the court to suit 
the facts of the particular case, and can be rejected if the 
instance discloses to the judge no mischief from the point of 
view of public policy as understood by the judge.”* 

» 11919J A C., 87-107, at 90, 91. 

* Coxtinmtal Tyre dt Rubber Co. v. Daimler Co. [1916J 1 K.B. 893, 918. 

• Rodriguez v. Speyer 11919] A.C., at 66. Upon “ public policy,” see Winfield, 
PuiUe Pdiey in the English Common Law (1928), 42 Harr. L. Ber. 76-102, at 98-99. 
See also Winfield’s Note on PiMic Policy in Pottock on Contracts (1942), 11th ed,, 
296-7. It is there defined as : — 

“ a principle of judicial legislation or interpretation founded on the current 
needs of the community ” (ib., at 296). 

He notices two limits on the application of public policy : “ First, arguments 
based upon it are irrelevant where they relate to a rule of the common law that 
is already clearly settled. Secondly, public policy is emphatically not an ideal 
standard to which the law ought to conform ” (>6., at 297). 

U|ioa which Lord Wright pertinently asks whether Professor Winfield had 
considered the course talmn by the majority in Rodriguez v. Speyer : “ Lords 
Atkinson and Sumner, dissenting, conclusively showed that the inability of an 
alien enemy to sue in an English court was a rule of the common law which had 
been settled for centuries ” IPottock on Contracts (1943), 69 L.Q.B. 122-128 
at 126). 

*/6., 77. 

* The Hoop (1799), 1 C. Bob. 196, 200, per Lord StowelL 

• lo The Soffraeht Case 11948] A.a 282, 283, 284. See MoNahr, 44, 46, 208. 
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h<M9 liastiim Apos the prooediurai capacity of an eQ 0 in% 
whether as plaintiff or defendant or appellant, is the jodgminii 
of I<ord Beading, C.J., in Porter v. Freudenberg.^ 

Alien friends have always been treated as if they were Britiah 
subjects, entitled to all the personal rights of a citizen, including 
the right to sue. Alien enemies have no civil rights unless they 
are here under the prot6<Mon and by permission of the Crown.* 
An alien enemy, subject to royal licence, cannot maintain a real 
or personal action until both nations are at peace.* 

“ If an alien enemy comes here sub scdvo eonductu he may 
maintain an action ; so if an alien amy comes here in time of 
peace per lieentiam domini regis, as the French Protestants 
did, and lives here subproteetione, and a war afterwards happens 
between the two nations, he may maintain an action, for suing 
is but a consequential right of protection ; and therefore an 
aUen enemy, who is here in peace under protection, may sue a 
bond ; aliter of one commorant in his own country.” * 

Thus an enemy subject, resident in the United Kingdom, who 
has duly complied with the provisions of the Aliens Bestricrion 
Acts, 1914-1919, and of the Aliens Order, 1920 (as amended), 
and has duly registered under art. 6a of that order, is entitled 
to sue in the English courts and to continue proceedings pending 
upon the outbreak of war : — 

“ Such an alien is resident here by tacit permission of the 
Crown. He has by registration informed the executive of 
his presence in this country, and has been allowed thereafter 
to remain here. He is ‘sm6 protectione domini regis 

1. Proceedings Pending at Outbreak of War 
If the plamtiff, at the time of action brought, is an alien 
friend, and before judgment becomes an alien enemy, the action 
cannot proceed : Le Bret v. Papillon.* 

The action was in assumpsit upon a judgment recovered by 
the plaintiff against the defendant in Bouen. The defendant 
pleaded in bar that the plaintiff was living in Prance with which 
England was then at war. By his replication the plaintiff 
alleged that when he exhibited his biU, France was at peace. 
Strictly, said Lord Ellenborough, no matter of defence arising 

> [19W] 1 K-BTsST, 866-892, at 869, 870, 873. 

* /&., 869, citing Blaokatone, 21st ed., vol. 1, o. 10, p. 372. 

* lb., 870, citing Coke upon Littleton, 19th ed., vol. 1, p. 129 (a). 

Bee Note, “ Aliens — IHaabUitg of Enemy AUen to Convey MartetabU WSe,” 
(1943), 43 Columb. L. Eev. 265, 256. 

* Ib., 870, 871, cited from Bacon’s Abridgment (7th ed., vol. 1, p. 183), which 
is basi^ upon ITells v. WiUiams (1697), 1 Ld. Bajon. 282 ; 1 Salk. 46, and 
Sjfieeskr't Case, 7 Mod. 150 ; and see McNair, 403 et seq, 

* Ib,, 874, approving Thum and Taxit (Prineeu) v. Moffit [1916] 1 Oh. 68, 61, 

* (1804), 4 East 602, 607, 609. 
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out of action lirought can properly be pleaded in bar, but the 
court must give “ such judgment on the whole record as ought 
to be given without regard to the issues found, or to any 
imperfection in the prayer of judgment made on either side.” 
The plea of alien enemy should have been made iv abatement^ 
but even though wrongly pleaded, the court took notice of the 
incapacity and held that the plaintiff “ be barred from further 
having and maintaining his action.’” 

In Aleinovs v. Nigrev* (a>ction for work and labour), the 
defendant pleaded that since proceedings were instituted, 
the plaintiff, being Bussian, had become an alien enemy. 

“ The contract, having been entered into before the 
commencement of hostilities, is valid, and, when peace is 
restored, the plaintiff may enforce it in our courts. But, 
by the law of England, so long as hostilities prevail, he caimot 
sue here.” 

Nor does the fact that the pleadings were closed before the 
war enable the proceedings to be continued during the war.^ 

Thus, in Van TJden v. Burrell, a Dutch firm of shipowners at 
Botterdam, the sole partners in which were interested in a 
business carried on in Germany, who had brought an action 
before the war, were hold to be alien enemies, and the action 
was aiited until the end of the war. 

2. No Vfaive/r of Plea of Alien Enemy 
The defendant cannot confer jurisdiction upon the court by 
waiving the plea of alien enemy. 

True, that in The Janson Case^ it was agreed between the 
parties that no dilatory plea should be set up based upon the 
fact that the plaintiff company was an alien enemy and could 
not sue while the war lasted. Mathew, J., allowed the case 
to be dealt with as if the war were over.® Lord Davey doubted 
whether it was “ competent ” for the parties to take this course : 

* (1804), 4 Kast 610. See per Lord Sumner in Sodriguet v. Speyer fl919] A.C. 
100, and per Lord Wright in The Sovfracht Case [1943] A.C. 232, 234, and 
BuUen ft Leake (1868), 3rd ed., 476. 

* (1864), 4 El ft Bl. 217, 219, per Lord CampbeU, C.J. 

* Vm HeUfeld v, SeehnUzer (1914), The Times, 11th December; cited by 
HcN^, 47 : see [1914] 1 Ch. 748. 

* [1916] S.C. 391, 394, per Lord President. C'ited with approval by 
Viicaant Simon, L.C., m The Sovfracht Case [1943] A.C. 210, 211. 

»[19(B] A.C.484. 

*[1900] 2 Q.B. 339, 343. In Casseres v. Bdl (1709), 8 Term Rep. 166, 
Kenyon, C.J., describe the plea of alien enemy as “ an odious plea.” See 
Barmem v. Kingston (1811), 3 Camp. 160, 162, where Lord EUenborough stated 
tbM, noder the old practice, the phsa of alien enemy should have been jdeaded 
in ohatiMoti. And see per Lord Wright in The Sovfmht Oast [1943] A.O. 2M. 
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^ The objection being one based on consideratioaa of pnbik 
policy affecting the sovereign, the courts should be held bonam 
to take notice of the plaintiff’s inabihty to sue.”^ 

Lord Sumner declared, m Eodnqueg v. Speyer, that such «n 
agreement “ should not have been tolerated ” 

“ At any rate,” he continued, “ ahat then took place is no 
authority for saying that a court can only take notice of the 
plaintiff’s incapacity when the defendant pleads it, and 1 
thmk that no question of pleadmg or practice can now obscure 
the court’s duty to enforce this rale when once its nature and 
limits have been ascertained.”* 

This, it IS submitted, is the law 

3 Stay of Proceedings , or Distmssal of Actton 
If the plaintiff becomes an ahen enemy after the wnt, the 
court may take one of two courses The defendant may apply 
to hare the proceedings stayed until after the war , or, if the 
action comes on for tnal, it may be dismissed, the plaintiff having 
the nght to begin agam after the war ® 

“A person c<innot appear m the King’s (ouits to sue so 
long as he 18 an ahen enemy, but when he ceases to be an ahen 
enemy his nght to sue revives ” * 

In Von Hellfeld v Rechnitzer, Sarganl, J , dismissed the action. 
Since the outbreak of war plaintiff had gone to Amsterdam; hiS 
nght to brmg an action after the war was over, was preserved. 

In Porter v. Fteudenbeig, Lord Beading, 0 J , referred to the 
alien enemy’s right to sue, as ” suspended durmg the progress 
of hostihties and until after peace is re&toied.”® Similarly, in 
BuHen and Leake . “ The defendant should, it seems, apply for 
a stay of proceedings ” * 

' [1902] AC, at 499 Ihe observatiouh ot Lfird 1 indle^ to the contrary 
(at 609) are, it is submitted, incorrect 

*[1919] AC, at 111 And ste, for the rationale of the general lule, the 
observation of Buckley, LJ, in Conhnenial lyre d Rubber (o \ Daimler Co 
[1915] 1KB 918 This dictum "was cited and follo'wed by tho Court of Session 
m Fan Vden v BurreU [1916] S C 391 394 

* See the notes to CU mention \ Blesaiq (1856), 11 Kx 135, 141-146, at 145 

* Per Toinlm, J , m Wtlderrmn v B Berk d Co [1926] Ch 116, 123 

* [1916] 1 K B , at 880 

« At 694, 696 See also The Annual PracUu (1944), 2405, 2408 The practice 
in the Federal Courts is to stay the action see oases cited m (1917), 31 fiarv* 
hs Itev , 471-476, 495 

A stay has been granted on the motion of the defendant where the plaintiff 
was the assignee of a non resident alien enemy and the assignment was made 
for the purpose of the suit Fileccta \ Fropatt, New Jersey Supieme Courts 
28th May, 1942 (cited by Domkc, 217) Bomke also refers to Bothbarth v, 

179 App l>iv. 866, 868 (New York Supreme Court), where the plaintiffs, residing 
in Germany, had assign^ their cause of action to Amencan lawyers as tnisteeH 
Ictt the benefit of the plaintiff *s oreditois, among whom were New York banks 
(|6., also 22$, 29), He contrasts IFtincr v Cenir^ Fund for German Jewry (1941) 
2 AB K 217 
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In CandUis v. Vicktr & Co where two out of three partnersi 
becoming alien enemies, were resident in an enemy country, the 
Court of Appeal ordered proceedings to be stayed, Swinfen 
Bady, LX, said 

‘ When the facte were not in dispute and it was clear that 
some of the plaintiffs were alien enemies, the action ought not 
to be allowed to proceed.”® 

In Orenstein <k Koppel v. Egyptian Phosphate Company^ Ltd*j^ 
a German company, having a London office, sued a firm in 
Glasgow upon a contract made through the London manager. 
Decree being granted in favour of the defenders, the company 
appealed. While the case was pending, war was declared. 
The Court of Session held that since aU payment of money to or 
for the benefit of an enemy was, by royal proclamation, pro- 
hibited, no effective decree could be pronounced and process 
was Bisted. 

On the other hand, the Court of Appeal (reversing Simonds, J . ) , 
in Eichengruen v. Mond,^ ordered a statement of claim by an 
ahen enemy to be struck out as disclosing no cause of action and 
dismissed the action as frivolous and vexatious. 

The writ was issued in 1938 by a German living in Berlin ; 
his solicitors remained on the record. The statement of claim 
delivered in January, 1939, related to events which occurred in 
1916. The plaintiff (an alien enemy during the last war), together 
with the first and second defendants, were original shareholders 
in the defendant company. In 1915 the company increased 
its capital, allotting part of the increase to several of the 

* 33 T.L.R. 20, 21. 

* (1) For the recovery of debts after the war of 1914 due by a national of one 
contracting power to a national of an opposing power and payable before the war, 
see Picciotto and Wort, The Treaty of Peace with Germany (1919). The machinery 
was the Olewring Office (Treaty of Versailles, 1919, section III, art. 296, and Annex) 
and the Mixed Arbitral Tribunals (section VI, art. 304 ; Annex and art. 305). 
The excellent Introduction (i-xviii) contains a lucid survey of the settlement of 
pxe-wgr obligations through an international tribunal. By section V, art. 299, 
all <^ntraots, subject to the Annex, concluded l»etw©en enemies were regarded as 
having been dissolved (subject to certain exceptions) upon the outbreak of war. 

(2) For the jurisdiction and procedure of the tribunals, see The Mixed Arbitral 
Tribunate, A Reading delivered Iwforo the Middle Temple by Heber L, Hart, K.C.. 
LL.p. (late British Mem^r of the Mixed Arbitral Tribunals). By 1931, 382^464 
British and Glerman claims had been dealt with by the Clearing Office and 
£86,290,555 had been paid to British creditors and claimants against Germany 
in respect of 78,378 claims. 

For the jurisdiction, composition and procedure of these tribunals, see Note 
(1931), 12 B.YJ.L., 135-142; also, Paul de Auer (Budapest), The Competency 
of Mixed Arbitral Trihunats (1928), 13 Orotius xvii-xxx. 

* [1915] S.C, 55. See the opinion of Lord Sherrington and early Scottish oases 
cited at 64, mentioned, with approval, by Lord Sumner in Rod/riguez v. Speyer 
[1919] A.C. 59, 111-112, and by Lord Thankerton in The SovfiraM Case [19431 
AO* 203, 216* 

* [IWOJ (a. 786 ! (1940), 8 All B.R. 148. 
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defendants ; to the plaintiff no inorease was allotted. Bjr tlie 
present action he complained that no notice of the proposed 
inotease had been given to him. He now claimed that the flmt 
two defendants became trustees of his proportion of the shares ; 
against the company he claimed that the issue was void. 

The first defendant served upon the solicitors a notice aslcmg:, 
in view of certain admissions on the pleadings (closed in Augn^ 
1939), that the statement of claim should ho struck out and the 
action dismissed. There was no evidence of service upon the 
plaintiff of the notice of motion ; his solicitors had been unable 
to communicate with him ; of these proceedings be had no 
knowledge. Simonds, J., refused the application. 

On appeal it was argued that the refusal of the application 
would infiict hardship upon a British subject merely because his 
opponent was an alien enemy. The plaintiff’s solicitor on the 
record remained Ms solicitor until another was appointed ; 
service upon him was notice to the plaintiff.* 

Sir Wilfrid Greene, M.K., accepted this ailment. Was the 
appellant to have the action “ banging over him for an indefinite 
period merely because the plaintiff is an enemy alien ? There 
was no ground “ why such a privilege should be accorded to an 
enemy alien and why such a disadvantage should be imposed 
upon a British subject. The rules have been strictly complied 
with and the circumstance that the plaintiff’s solicitors on the 
record have not communicated with their client and might weD 
have difficulties in communicating with him does not, upon the 
facts of this case, in my view, justify the court in withholding 
from the appellant the rehef to which he is entitled or in 
postponing decision upon the application until such steps as 
might be possible to communicate with the plaintiff had been 
taken.”* Here, the action, on the face of it, was “ quite 
unsustainable.” 

It is submitted, with re.spect, that the merits of the case are 
irrelevant. Moreover, the fact that the alien enemy’s solicitot 
remains on the record can no more confer jurisdiction, it is 
submitted, than the W'aiver of the plea of alien enemy ; where a 
party becomes an alien enemy, his solicitor’s retainer is 
abrogated.® 

* See R.S,C., Ord. LXVII, r. 2, and “ Solicitor on Record,” in TAc Annrni 
Practice (1944), 1570. 

* [1940] Ch. 791. See Note, U Harv. L. Rev. 360-352. “ The preferable rule 
seems to be that the suit should not be dismissed, but that the rkhts of the pturto 
should be preserved m statu quo, and the proceedings suspendoa for the durattoti 
of the war . . . Most American decisions are positive in their assertion that the 
action most be suspended . . . There appears to be no precedent for the court's 
action here in strikmg out the declaration when the plaintiif would not be heard " 
(at 31^1). McNair, 318, also doubts this decision. 

» SmMe, per Urd Porter in The JHwfracht Case [1948] A.O. 253, 254. 
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4. JTo Order for Security for Costs 

The court will not order security for costs against an enemy 
plaintiff whose claim is suspended by reason of war ; nor wUl 
the court order in the altematiTe that the enemy plaintiff be 
for ever barred against the defendant : Geiringer v. Stoisa Bank 
Corporaiion.^ 

G, residing in New York, claimed against the Swiss Bank (who 
had a London office) a declaration that they held certain 
securities in trust fm him absolutely, and an order that these, 
or the proceeds of sale, be transferred to him. The bank 
interple^ed, deposing that they held the securities for the 
account of a Viennese bank who had instructed the London 
office to seU the securities and to credit their account with the 
proceeds. The master ordered an issue to be tried to determine 
the ownership of the proceeds ; the Viennese bank to be 
plaintiffs and G, defendant ; furl iier proceedings to be stayed 
until judgment in the issue. After the order, war broke out ; 
in October the claimants delivered points of claim ; G asked for 
security for costs, or, alternatively, that the plaintiffs in the 
issue be for ever barred against the defendant. 

It would be “ unfair,” said Bennett, J., “ to order security ; 
they could not comply with it. It would equally be unfair to 
make the alternative order ; to bar their rights against a solvent 
body and to substitute an individual whose financial position 
was unknown, resident in the United States.” Bennett, J., 
suigested that if the master’s order were so framed as to order 
that in the issue the plaintiff should be G, and the defendants 
tbe Viennese bank, the issue could be heard. 

This suggestion, it is submitted, cannot be supported. Belief 
by way of interpleader may be granted where the applicant is 
under liability for any debt for which he “is, or expects to be, 
sued by two or more parties (in this order called the claimants) 
making adverse claims thereto.”® It is true that the master 
may ffirect which of the claimants is to be plaintiff and which 
defendant. But the defendant in the issue is, nevertheless, a 
claimant — on adverse claimant, who will or may sue the 
applicant.® He is an actor in the proceedings.* 

II. ENEMY UNDER PROTECTION : RIGHT TO SUE 

An alien enemy, re.sideut in the United Kingdom, who has 
duly complied with the provisions of the Aliens Restriction 
Acte, 1914-1919, and of the Aliens Order, 1920 (as amended), 

» (IWC), 1 AU E.R. 406, 409, 410. 

* B.S.C., Ord. LVIl, r. 1 (o), r, 7. 

* See IS Kalsbury, Laiea of Siigkmd, 2nd ed., til., InlorjdeMler, 602-604. 

* Poster V. Freudenberg [1915] 1 E.B. 857, 884. See infra, 154. 
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ami has dtily registered under art. 6 a of the order, ia entitle^ 
to sue in the English courts or to continue proceedings alreadji' 
pending. 

(o) In Thum and Taxis (Princess) v. the plaintiff, 

originally an American, the wife of a Hungarian who waa 
abroad and probably fighting against this country, was resident 
h^ and had duly registered. She brought an action foF 
damages for libel, and the defendant appUed for a stay of 
proceedings on the ground that she was an alien enemy, 
Saigant, J., held that by virtue of her registration and the 
permission to reside thus implied, she was entitled to enforce 
that right, despite the existence of the war. 

“ The effect of such registration is to amount at least to 
a licence to the person to remain in this country ; indeed 
. . . the permission really amounts to a command to the 
alien enemy not to depart from this country without some 
special leave for the purpose.” 

Lotd Reading, C.J., approving this decision in Porter v. 
Freudenherg,^ de<‘lared : — 

^ Such an alien is residenl here by tacit permission of tho 
Crown. He has by registration mformcd the executive of 
his presence in this country, and has been allowed thereafter 
to remain here. He is ‘ sub protectione domini regie 

A century earlier. Chief Justice Kent had said : — 

“ A lawful residence implies protection and a capacity to 

sue and be sued.'” 

* 11915] 1 Ch 68, 61 

* [1916] 1KB 857, 874 AhUr, «emhle, if h© has not legistered, oi made the 
Crown aware of his presence and obtamed express or tacit permission to stay : 
McNair, 42, 43. 

* Clarke v. Morey (1813), 10 Johns 69 (N V ) See Domke, chap. 16, BuU» by 
Snemtes, 203-236, for American authorities 

Altier, nenMe, if an enemy alien is not legally admitted or remams illegally. 
(Tho authorities (onflict • see cases cited by Domke, 213.) Domke (at 67) oitw 
from VrvUed States v. Shapvro (1942), 43 Fed. Supp 927, referring to Vmttd 
States r. OMstein, 30 Fed. Supp. 771. It was there said — 

“ The term residence as used m this Act [sc. of 1917] is ‘ legal readenoe,’ and 
anyone who enters this country illegally cannot thereby aoqmre a liqpkl 
teadenoe.” 

Thus m SzaiUi v. Teryatos (1942), 45 F. Supp. 618, a Hungarian, employed as a 
fireman on a Greek ship, who had overstayed his shore leave, was deemed to be a 
ncm.reBident, and em “ enemy.” On the other hand, m Dezsofi v. JaetAy (1M2), 
178 Hiso, 861, 34 N.Y.8. (2d) 672, a Hungarian, who had megally enterra the 
United States, was permitted to sue m the courts of New York State for services 
rendered after hts entry mto the Umted States. The 14th Amendment to 
Ckmstitntion provides that no State shall “ deny to a/sjy (italios of the court) pweoa 
*dttiln its junsdiotion the equal protection of Uie laws” (cited by Domke, ST-OS). 
Be observes that “ temporarily admitted alums or visttors may da«m to be 
twideDts”(at«)). 
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(6) V. WilliamB^^ where an alien enemy living here bf/ 
the King^s licence and under his proie^ion was held entitled 
to sue on a bond, is the “basis of the modem law on the 
iubject /^2 The short judgment deserves to be cited in full : — 
“ If an alien enemy comes hither sub salvo conduotUj he 
may maintain an action ; if an alien amg comes hither in 
time of peace, per licentiam domini regis, as the French 
Protestants did, and lives here sub proteclionej and a war 
afterwards begins between the two nations, he may maintain 
an action ; for suing is but a consequential right of pro* 
tection ; and therefore an alien enemy, that is here in peace 
under protection, may sue a bond ; aliter of one commorant 
in his own country.’^ 

The principle applies to refugees from enemy territory or 
territory under enemy occupation who are here under the King^s 
protection. 

The plea of “Alien Enemy,’’ in the 3rd edition (1868) of 
Sullen and Leake® (cited by Atkin, J., in Continho Caro & Go, 
V. Vermont <6 Co.)* rans thus : — 

“ That at the commencement of this suit the plaintiff was 

and is an alien bom (that is to say) born in the empire of 

of alien father and alien mother, and was not nor is a subject 
of our lady the Queen by naturalization, denization or other- 
wise, and was and is an enemy of our lady the Queen, and 
residing in this kingdom without the liceneCj safe-conduct, or 
permission of our said lady the QueenJ^ 

1 (1697), 1 Salk. 46 ; 1 Ld. Eaytn. 282, 283. The summary in Salkeld is the 
more correct : per Younger, J., and per Lord Cozens-Hardy, M.R., in Schajfenim v. 
Qotdberg [1916] 1 K.B. 284, 294, 300. The statement in Lord Raymond is as 
follows J — 

** Though the plaintiff came here since the war, yet if he has continued here 
by the King^s leave and protection ever since, mthotU molesHng the government 
or being molested by it, he may be allowed to sue, for that is consequent to his 
being in protection.” 

This qualification is not found in the report in Salkeld or in Bacon*s Abridment. 

” Either it (sc. the observation in Lord Raymond's report) must be wrong, 
or else ‘ molesting ’ refers to the revocation by the Crown under its prerogative 
of the licence to remain in this country ” ; [1916] 1 K.B., at p. 300, per 
Lord Cozens-Hardy, M.R. 

* [1916] 1 K.B. 284, 292, per Younger, J. See also per Black, J., delivering the 
opiiiion of the Supreme Court of the United States, in Ex parte Kumesso Kawato 
(1942), 317 U.S, 69, infra, 143, 144. 

• Precedents of Pleading, 476 ; see oases cited in note (u) ; 9th ed. (1935), 594 ; 

and, for a present of the old ” dilatory plea,” Sutton, Personal Actions at 
Common Law (1929), 153. The plea of alien enemy could also be pleaded in bar^ 
Le,, where the defence of alien enemy went to the contract itself, e.g., that, upon 
the ontbreak of war, the contract was abrogated : see per Lord Ellenborough, C.J*, 
in PUndt T. Waters (1$12), 12 East 260, 265. See also the judgment of Rowlatt J., 
in V. Van der Veen df Go. (1915), 84 L.J.K.B. 861, 864. Infra, 216, 217. 

♦ {1917] 2 K3. 587, ,592 ; author’s italics. 
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An alien enemy, domiciled in England, who has duly legisteieA 
as an alien, eTen though he is subsequently interned, is entiitleit 
to institute proceedings wider the Matrimonicd Causes Acts.* 

{e) During the present war, the principle has been re-examined 
by the Supreme Court of the Unil^ States m £lx parte Kawaio.* 
E, bom in Japan, became in 1906 a resident of the Dnit^ 
States. In 1941, he claimed wages due as a seaman, and 
sought an allowance for maintenance in the District Court qt 
CalSomia, alleging that in the performance of his duties he hsud 
sustained injuries. The owners of the vessel appeared, and in 
January, 1942, they moved to abate the action on the ground 
that the petitioner, now become an enemy alien, had no right 
to sue during the war between the Umted States and Japan. 
The petitioner was subsequently interned, but this dreunastanee 
the Government did not consider altered his procedural status. 

Black, J. (delivering the opinion of the court), referred to the 
original common law rule as stated by Littleton, barring aU 
aliens from the courts, its modification by Coke, barring alien 
enemies only, and the relaxation in WeUs v. Williams, supra, 
that alien enemies under licence from the Crown might proceed 
in the courts : “ this modern, humane principle has been 
applied even when the alien was interned ” (infra). The 
original common law rule, he continued, was “ from the beginning 
objectionable ” in the United States. “ Ilarshness towards 
immigrants was inconsistent with that national knowledge 
... of the contributions made in jieace and war by the 
millions of immigrants who have learned to love the country 
of their adoption more than the country of their birth.” In 
Clarke v. Morey, Chief Justice Kent had declared that “ the 
Ucence is implied by law and the usage of nations.”* Only 

' Krauet v Kravaa (1919), 3S T.L.R. 637 See also Went v. Wetts (1949), 
S.L.T,, 147, where the pursuer, however, was not interned. 

‘ (1942), 317 U S. 69 , A.J./ L., vol. 67 (1943), 336-341. Domke, App. U. 633-638. 
See Domke, chap. 16, Suits by Enemies, 20^235. 

In Bembeimer v. VwrpMot (1942), 42 F. Supp. 830, B, a German refugee reaidflitt 
in Pennsylvama, sued for damages for negligence. The court struck out the 
aetton on the ground that the Preradential Proclamation, No. 2626 (8th December, 
1941), did not mclude a clause aimilar to that m the Presidential Prodamatkiii of 
6th Apnl, 1917, which permitted enemy ahens conductmg themselves m accordance 
tnth tiie law to remam “ undisturbed m the peaceful pursuit of their livw *’ 
(Domke, 207). The decision was criticised m (1942), 66 Harv. L. Rev., 1067, 
i068, and has bemi reversed, and is not the law. 

Contrast Kaufman v. Etsenberg (1942), 177 Misc. 939, 32 N.Y.8. (2d). 460, 
where the toial judge, correcting himself, said that until the Legislature or the 
President withdrew the right of a resident ahen enemy to sue, the court must 
recognise and enfiiroe that right (Domke, 204, 208). 

Domke (211) cites a New Zealand decision, Paul Amenth v. B, (1942), 
N.Z.L.R. 380, whrae a resident ahen enemy was entitled to petition the Khgg 
under the Crown Smts Act, 1008. for damages meurred as an emptoyee of ^ 
Public Works Department. 

‘(1813), 10.rolm.e9, 72. 
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t3)9 Govonuneot has the powra* to prevent a resident idien 
en^Diy £rom receiving Ms compensation or wages. Even if the 
petitioner were a non-resident enemy alien, continued Black, J., 
it might be more appropriate to release Ms claim to the ^en 
Property Custodian rather than to the owners.^ “ The andent 
role against smts by resident alien enemies has survived only 
so far as necessary to prevent use of the courts to accomplish 
a purpose which might hamper our own war effo ts or give aid 
to the enemy. This may be taken as the sound principle of 
the common law to-day.” 

Hor was the petitioner barred from the courts by the United 
States Trading with the Enemy Act, which waiS never intended, 
without Presidential proclamation, to affect resident aliens. 
The President has not used his authority to exclude resident 
aliens from the courts ; the administration had adopted 
“ precisely the opposite program.” 

“ The doors of our courts,” Black, J., concluded magisterially, 
“ have not been shut to peaceable law-abiding aliens to enforce 
rights growing out of legal occupations. Let the writ issue.” 
(d) A spy is not under the King's Peace : he is guilty of 
“ unlawful belligerency" and is not entitled to the privileges of a 
prisoner of war. Thus the Supreme Court held in the Case of 
the Saboteurs, ex parte Quirin.^ 

Eight Germans, after living in the United States, and 
returning to Germany between 1933 and 1941, landed from 
Cleman submarines on Long Island and on Florida in June, 
1942. They had been training in a school for sabotage, wore 
German uniforms which, on landing, they buried, and carried 
eag^osives. Placed on trial before a military commission, 
they were not entitled, it wiis held, to habeas corpus or to be 
fetied by the ordinary courts. 

Stone, O.J., declared : — 

“ The spy who sf*cretly and without uniform passes the 
military lines of a belligerent in time of war seeking to gather 
military information and communicate it to the enemy, or 
an enemy combatant, who without uniform comes secretly 
t^ugh the lines for the purpose of waging war by destrucrion 
of life or property, are famfliar examples of belligerents who 
Mre generally deemed not to be entitled to the status of 
joisoners of war, but to be offenders against the law of war 
subjec t to trial and punishment by military tribunals.”® 

1 Birge-Forbet Co. v. Heye, 3Sl tr.S, 317, 323, that the sole objeothm to 

judgment for an alien enemy goes oidy so far aa it would mve aid and 
lottiort to the other side.” this, however, is not the laW of liuglana. 

317 U.S. 1, 63 S.Ct. 2. The opinion of Stone, CX, is given in A 
voL XJ (1943), 162-164. Bomke, 116-116, 

•81717.S,,at8J, 
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CitibseiiB who associate themselres with the military arm 
the enemy government and under its auspices enter the 
United States are enemy belligerents.’^’ 

1. Effect of Internment or Detention. 

(а) An alien enemy, duly registered, who is interned pxirely 
as a matter of general policy, without suspicion of hostile attitude 
or proof 0 } hostile intent^ has the same right to sue as any other 
person under the King’s allegiance ; Schaffenius v. OoUberg.^ 

B, born in Germany, for over twenty years had lived and 
(tarried on business in England. Upon the outbreak of war, he 
duly registered as an alien and continued his business. In 1916 
he was interned. His manager, who held a power of attorney, 
sued tlit^ defendant for advances under an agreement against 
goods to be manufactured. The plaintiff could have his action, 
Younger, J., held : <*ntitled to make the agreement, he must be 
entitled to enforce it. Internment, though it restricts his 
opportunities, did not affect his rights : it did not make him an 
enemy. Registration as an alien enemy is evidence of the 
King’s licence and protection — protection ” meaning little 
more than the consequence of a licence to rc^main. Internment 
does not operate as a revocation of the licence to remain. 

Can it be,” asked Warrington, Fi.J., that a licence to 
remain in this country is recalled by an act of the Crown 
which compels him to remain in this country ? . . . Notwith- 
standing the internment, the licenci^ to remam m the country, 
which carries with it the right to prosecute an action in the 
(’ourts of this country, must remain 111 force.” ^ 

(б) An alien enemy who is interned is not entitled to a writ of 
habeas corpus : Ex parte Liebman.^ 

L was informed that he was about to be interned ‘‘ as a 
prisoner of war.” Born in Germany, smce 1889 he had lived in 
England. Obtaining in 1890 a formal discharge from German 
nationality, he had not become naturalised as a British subject. 

*317. at 37 , 38. 

^ 11918] I K B, 284, 289, 292, 293, 295. The light to sue i» consequential on 
the right to protection : I Bacon’s Abridgment (1832 ed.), 183, tit. Ah&ns. 

' [1910] 1 K.B., at 304. See per Goddard, L.J , m In re an Arbitration [19431 
1 K.B. 222, 233. And see (’o. Litt. i, 1296, cited by Younger, J., in [1916J 
1 K.B. 290, 291. In CroUa v. Connolly [m2\ 8.C. 21, 24, the Court of Session 
held that a British detainee was entitled to be decerned exeoutor-dative qwa 
next-of-kin to his father. The Lord Justioe-Clerk observed that the appellant, 
although detained by administrative action, had not lost his civil rights. In 
Sck^zs V. Jamieson [1917] S.C. 400, 403, per Lord Guthne, an alien enemy resident 
in Scotland and duly registered, was appomled executor. 

^ [1916] 1 K.B. 268, 275. See for a cntioism, McNair, 59, 60. 

For American oases, see Bomke, 107-109. The determination that an alien 
be held in custody Is not subject to judicial review. But an alien so held in custody 
u mtitled to a judicial determination of his claim to oithenship. 
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ta 1914 he registered as an “ alien enemy.*’ Having applied 
to the Home Office Advisory Committee for exemption, but 
without success, he asked for a irrit of habeas corpus. 

The Crown contended, on the authority of The Three Spanish 
Sailors,^ that the court has no jurisdiction to grant the writ 
on the application of a prisoner of war. In that case three 
Spanish seamen who had fought against England were taken 
prisoners on a Spanish privateer. The court refused to release 
them, saying : “ These men . . . are alien enemies and prisoners 
of war and therefore not entitled to any of the privileges of 
Englishmen ; much less to be set at liberty on a habeas corpus." 
No distinction could be drawn between an alien enemy who was 
captured and one who was interned. The Crown, by virtue of 
the prerogative, has the right to intern an alien in time of war. 

L, it was held, had not become entirely divested of the rights 
belonging to a natural-bom German : in a privileged position 
he could recover full German nationality and was therefore an 
alien enemy. Was he a prisoner of war ? The words of 
Bailhaehe, J., have a prophetic ring : “ This war is not being 
carried on by naval and military forces only. Eeports, rumours, 
intrigues play a large part. Methods of communication with 
the enemy have been entirely altered ... a German civilian in 
this country may be a danger in promoting unrest, suspicion . . . 
in communicating intelligence ... a far greater danger, indeed 
than a German soldier or sailor.” * He continued : — 

“ . . . a German subject resident in the United Kingdom, 
who in the opinion of the executive Government is a person 
hostile to the welfare of this country and is on that account 
interned, may properly bo described as a prisoner of war, 
although not a combatant or a spy.”® 

That no writ of habeas corpus will be granted to a prisoner of war 
is settled law. The.se observations did not apply to British 
subjects or neutrals.® “To show that a man is a prisoner of 
war,” observed Low, J., “ it is not necessary for him to have been 
an actual combatant.”* The licence to remain, he thought, 
might at any time be terminated by the Crown : notice of 
internment was a sufficient revocation.® Sed quaere. 

' (1799), 2 W. hi. 1324. 

I K.B., at 275 But see the cnticism of JjOrd CozenB-H ardy , 
in Sehaffenius v. Goldberg [1910] 1 K.B., at 301. 

In Sx parte J^vVivan (1941), 1 676, a parson detained was regarded as a 

prisoner of war. 

On the other hand, in Ex parte Kwmzo Kamto (1942), 63 S. Ct. 115 (mpra), 
In the absence of a proclamation by the President, an interned individual of enemy 
nationality was not considered as an enemy. 

1 K.B., at 276 

^ IK 279 , 
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(«} It haflbden sobmitted that a peisoo who is interned heeanaa 
he is gutpeeted c(f hoitUe attitude has forfeited proteotiont 
he has either “ molested the Government,” or is *' being 
molested by Jt.” Such a person probably may not be entitled 
to sue in the King’s courts.^ 

The Crown is entitled, under the prerogative, to intmi cm olfea 
enemy as a prisoner of war, whether he has registered as an alien, 
or not, and even if, on the recommendation of an advisotry 
committee, he has been provisionally exempted from intern* 
ment : JS. v. KnocJcaloe Camp (Commandant), esv parte Forman.* 
The poaers imder the prerogative of the Crown over ahens are 
expressly saved.* 

Moreover, under the Defence (General) Eegulations, 1939, 
any person whom the Secretary of State “ has reasonable cause 
to boheve ” to be “ of hostile ongm or associations,” or “ to have 
been recently concerned in acts prejudicial to the public safety 
or the defence of the realm,” or m preparing or mstigating sudi 
acts, may be detained if the Home Secretary thmks that by 
reason of those facts it is “ necessary to exercise control over 
him.”* A “detention order” may also be made against a 
person whom the Secretary of State “ has reasonable cause to 
believe ” to have been, or to be, a member of or to have been, 
or to be, “active in the furtherance of the objects of,” certam 
organisations, and that it is necessary to exercise control over him.* 
Fmally, such an order may be made agamst any jierson whom the 
Secretary of State has “ reasonable cause to beheve,” if his 
recent conduct m an area to which the paragraph apphes, or any 
words recently written or spoken by him expressing sympathy 
with the enemy, indicates or mdicate that he is likely to assist 
the enemy, and that by reason of these facts it is necessary to exercise 
control over him.* The person so detained is “ deemed to be m 
lawful custody.” The order may at any tune be suspended 
on conditions ; this direction may bo revoked if the conditions 
have not been observed or if the operation of the order can no 
longer be suspended “ without detriment to the pubhe safety 

* MoNalr> 68, 

*(1017), 117 LT, 627, 630, 631, per Avoiy, J, See also Bx paHe Uebmmn 
[1016] 1KB 268, per Bailhache, J., at 274 ; per Low, J , at 278, 279, mpra, 

* Aliens Restriotion Act, 1914, s, 1 (6), 

* S.R, & O., 1939, No 927, as amended by S R & 0 . 1939. No. 1681, reg, 18 b (1) 
See Ltmratdge t. Arideram [1942] A.C. 206, fmpra, 48-62 

* Regulation 18 b (1 a). The Secretary of State must be atUiafied that either (a) the 
orgamsation is “ subject to foreign induenoe or control,” or (h) that Ihe peikma 
in control have or have had associations with those concerned in the government 
of Germany, Italy, or «lapan, or sympathies with that svstem of ^vemment, 
und ^ 0 $ there $a dttnger qf ^ lU^Uaaium of the organiaaiim for prepude^ol pmrpom* 

. ^ Regulation ISn On) 

^ iaa al^o S Jt. 4 0., 1940, Nos. 681, 770, 843 
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or the defence of the realm.” A person aggrieved by an order, 
or by the refusal to eraspend the operation of an order, or by the 
'imposition of conditions, may make his objections to an advisory 
committee presided over by a chairman nominated by the Horae 
Secretary.^ 

Detention is not punitive but preventive ; it implies a 
suspicion of “ hostile attitude.” The regulation applies to 
“ any person,” including a British subject. Proceedings have 
been brought by British subjects detained under the regulation 
for damages for false imprisonment, for unlawful dismissal and 
for hbel, but there is no record of any such proceeding by an 
enemy subject so detained.® The point remains open. 

(d) A prisoner of war, while interned as such, may make a 
contract and may bring an action upon that contract : 
Sparenburgh v. Bannatyne.^ 

The plaintiff, a Herman, serving as a sailor in the Dutch fleet 
(England and Holland being at war), was captured and sent as 
a prisoner of war to St. Helena. There, with the consent of the 
commanding officer, he was put on board a British merchantman 
and did his duty during the voyage to England, to the satis- 
faction of the captain, the defendant. On arrival, he was 
taken into custody and sued to recover his wages. 

“ A prisoner of war,” observed Heath, J., “ is not adhering 
to the King’s enemies, for he is here under protection from the 
King. If he conspires against the life of the King, it is high 
treason ; if ho is killed, it is murder ; he does not therefore 
stand in the same situation as when in a state of actual 
hostility.” 

A prisoner of war, it had been said, could not contract : “ His 
case would be hard indeed it that were true ” : 

“ The contract in question was made by the permission of 
the King’s officer, and therefore by the licence of the King, 
under whose authority the officer may be presumed to have 
acted ... If a prisoner of war can be sued, there is no 
reason why he should not sue.” 

And Eooke, J., observed : — 

“ An enemy under the King’s protection may sue and be 

1 Halation lSs‘(S), Sir Walter Monokton, K.C., Birkett, J., and Mr. John 
Uorris, K.C., are the cltainnen nominated. Regulation 18o (which deals with 
piisoners of war) specifically refers, in para. (3), to detention “ under this Part 
of these Regulations or iu exercise of the prerogative of the Crown.’’ By the 
iltens OMer, 1920, art. 12 (5a) (S.R. & O., 1940, No. 768), an. alien may he 
detained instead of being deported. 

For the snspenmon, on medieal grounds, of a detention order subieot to oonditiona, • 
tee Debate o» The Adirees — Sir Oswald Mosley Release) ; OJJhicu Beport, vol. 396, ' 
1st December, 1943, cols. 396-478 ; speech of Attorney-General, cols. 434^8 ; 
qpeedb of Home Secretary, ool. 469. 

* Bee PUee v. Oastkreagh, The Times, 18tb December, 1943, an action for libel. 
•(1797), 1 Bos. A P. 163, 169. McNair. 66. 
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sued ; that cannot be doubted. A prisons of ma iS) tp 
certain purposes, under the King’s protection, and there ate 
many oases -where he can maintain an action.” 

A lively example follows : — 

“ I will suppose that an officer of high rank on his parole is 
possessed of a ring or a jewel of great value, on which he 
wants to raise money, and that a tradesman is so dishonest as 
to receive it from him and refuse either to advance the money 
or return the pledge. Surely the court would say that he 
might recover his ring or his jewel from the tradesman.” ^ 

The Defence (General) Begulations enable the Home Secretary 
to prescribe conditions relating to the employment of prisoners of 
war in the United Kingdom while elsewhere than in places for 
the detention of such prisoners.® 

2. In the King's Fence 

Sir William Scott, in The Hoop, laid down this principle : — 

“ In the law of ahnost <*very country, the character of alien 
enemy carries with it a di.sability to sue . . . The same 
principle is received in our courts of the law of nations ; they 
are so far British courts, that no man can sue therein who is 
a subject of the enemy, unless under particular circumstanees 
thai pro hoc vice discharge him from the eharactei of the enemy / 
such as his coming under a flag of truce, a cartel, a pass, or some 
other act of public authority that puts him in the King’s peace 
pro hac vice / But otherwise he is totally cr lex.” * 

3. Licence to Trade 

(a) Where an alien enemy, resident in the United Kingdom, is 
licensed by the Government to trade with the enemy, either 
generally, or in respect of a specified transaction, he may sue in 
the English courts in respect of such licensed commerce : 
Usparicha v. Noble.* 

A Spaniard, domiciled in England during the war between 
England and Spain, bought fish which he shipped on a Prussian 
ship for St. Andero. The British Government had granted a 
licence for the ship to proceed with her cargo. She was 

171, 172. Professor G. W. Keeton thanks that this is a case of quasi- 
contiaut. bee per Lord Co/ens-flardy, in tSchaffenius v. Goldberg [1916] 

1 K.B. 284, 301, 302. 

See also Jtttotne v. Morehatd (1816), 6 Taunt. 237. The action was upon bills 
of exchange drawn by the father of M, a pnsoner at Verdun, payable to British 
subjects, prisoners there, indorsed to A, a Fiench banker, and accepted by 
It was held that A could sue upon the return of peace. ‘ ‘ 1 his is a ooutraot between 
two subjects in an enemy’s country, which is perfectly legal.’ said Dallas# J. 

• Begulation 18c (2) (6). 

* (1799), 1 C. Rob. 196, 200, 201 ; author’s itahcs. See also pef Dord Wright in 
Sov/mcAi <7asc [1943] A.C. 230, 231. 

^ (ISll), 13 Bast 332, 340, per Lord jSiienborough, O.J. See McNair, 
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eftptored by Frencb privateers and carried into Spain ; by a 
consular court she was condemned and sold with her 
cargo. France and Spain were then allied against England. 
Corid the plaintiff recover on his policy of insurance t 
Lord Ellenborough, C.J., said : — 

“ The legal result of the licence granted in this case is, that 
not oriy the plaintiff, the person licensed, may sue in respect 
of such licensed commerce in our courts of law, but that the 
commerce itself is to be regarded as legalised for all purposes 
of its due and effectual prosecution . . . The Crown may 
exempt any persons and any branch of commerce, in its 
discretion, from the disabilities and forfeitures arising out of a 
state of war ... To say that the plaintiff might export the 
goods specified in the licence from Great Britain to an enemy’s 
country for the benefit of himself or others . . . ; yet to hold 
that where he has so done, he could not insure ; or, having 
insured, could not recover his loss . . . would be to convert 
the licence into an instrument of deception and fraud.” 

The principle, shortly, is this : — 

“ The Crown, in licensing the end, impliedly licenses all the 
ordinary legitimate means of attaining that end.” 

(6) In such a case (the plaintiff having no personal disability 
to sue), the British agent of both parties, in whose name the 
insurance was effected, could sue upon the policy in time of war ; 
Kensington v. Inglis.^ 

If the trade has been licensed by the Government, effect ought 
to be given to the “ ordinary means of indemnity by which that 
trade . . . might be best promoted and secured.” 

(e) A licence to trade will be construed liberally : Flindtv. Seott.* 
A licence was granted to P to export a cargo from London to 
Archangel (then a hostile port), and thence to import in the 
same ship a cargo of goods permitted by law to be imported. 
This bc(‘nce v as held to authorise an enemy, being a subject of 
the country to whicli the ship was licensed, to export from 
London. An insurance made by his agent here, for his benefit, 
was held lawful. Even though the loss was caused by an act 
of the hostile trader’s own State, the agent was entitled to 
recover on the policy.® 

* (1807), 8 East 273, 289, per Lord Ellenborough, C.J. 

» (1814), 5 Taunt. 674, 701. 

• licenses to trade may be general or special, A general hoenoe ” is issued to 
all subjects or all persons, anthoustng trade with a particular place or in particular 
artioles. A “ special licence is issued to an individual for a particular voyage 
or for the import or export of particular goods. A general licence is issued by tne 
supreme authority only ; a special licence may also be issued by a naval or mintary 
offiloer acting within hk particular command (2 Pitt Cobbett, 94). These m 
preirQ0aHvs royal Ueences relied on from the common law against trading with the 

They may be granted to an enemy, licences giu^nted by Board of Tiadp 
statutory, affecting rights and liabilities under the skitute. 
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(d) For ato eacatople of a licenoe^ see Leader v, Lmdim JDi^f 
Liecmio-ffmeUschaft.^ The Secretary of State, acting under 
Aliens Kestriction Act, 1914, and an Order in Council, granted 
a licence to a German bank to carry on business at their liondon 
office. They were permitted only to complete transactions 
entered into before the war which would normally have been 
carried through with their London office, but not to make asset® 
available which would normally have been collected by tbeir 
other offices, or to discharge Uabihties which vtould normally 
have been discharged by such other offices. All licensed 
transactions were subject to the control of the Treasury, 
UndLstributed assets were to be deposited with the Bank of 
England to the order of the Treasury. The plaintiffs sued the 
bank to recover the amount duo on their current account at the 
Berlin office, and obtained judgment. They were not entitled to 
take in execution assets which were subject to the Treasury’s 
control. 

4. Royal Licence to Proceed 

The operation of the rule refusing persona standi injudido 
ig always sub ject t o perm ission being g iven by royal li cence.’’ 

See Trading with (he Enemy ^ Legietlatiofi in Foret on Marche 1945. JETm 
Majesty's Slationcry Office 

1. Countries and Temtories * 

(a) French Oversea Temiortes {other than French Indo-Ckina and Carsiea). 

The Tradin« with the Enemy (Authorisation) Order, 1943, 15th Jidy, 

1943 (S.R. & 0., 1943, No, 822). 

{b) Corsica, 

The Trading with the Enemy (Corsica) Order, 1943, 9th Beoember, 1943 

(S.R. & 0., 1943, No. 1685). 

(c) Former Italian Overseas Temtories. 

TheTradmgwith the Enemv (Authorisation) Order, 1944, 26th Januaty^ 

1944 (S.R. & 0., 1944, No. 76), 

(d) Belgium 

The Trading with the Enemy (Authorisation) Order, 1945 (S.R. St O*. 

1945, No. 91). 

2. Patents, Designs, Copyrights and Trade Marks, 

S R. & 0., 1940, No. 181 , 1942, No. 2104. 

3. Semniies, 

S R. & O . 1939. No. 1516 , 1940, No 105. 

Order of the Board of Trade, 9th July, 1940 (S.R, k 0., 1940, No. 1199). 

4. Shipping Claiins, 

GeneralLicences, 6th February, llth April, 1940(S.R. & O.,1940, Nos. 108. 482). ' 

Trading with the Enemv (Shippmg Claims) Orders, 1940, 29th August, 1940 
(S.R. & 0 ., 1940. No. 1667). 

Cargoes and Claims (Information) Order, 1940, 29th August, 1940 {S.B. it Q,, 
No. 1668). 

Trading with the Enemy (Shipping Claims) Order, 1941, 25th February, 1941 
(S.R. & 0., 1941, No. 244). 

A Qfmral Licence (S.R. & 0., 1944, No. 1179) issued on 17th October, 1044, 
authorising communication in writing with reference to any commercial 
inanoial or other matter ** with any person in any area in Italy which is in 
the occupation of Hie Ma^eaty or a power allied with Hts Majesty. 

Moenoea have been issued m reepeot of Bulgaria (S.R. & 0., 1946, No. 146, 
pebruaty, 1945), and Finland {^R, & 0., 1946, No. 182, 14th Febroair, lW5). 
HIW53*K.B. 154. For the terms, seem 167. SCe also Trotter, 4MWR* 
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The Grown, and the Grown alone, has an absolute discrelaon 
to grant an alien enemy a royal licence to sue or to proceed.”^ 
In The Sovfrackt Case, no application for a royal licence had 
been made by the Dutch company ; since the plea was not in 
bar, but in abatement, fresh proceedings might possibly have 
been initiated if a Uccnco had been sought and granted.* 

The licence of the Grown must be obtained, not the licence 
of the Board of Trade.® 

5. Residence in Allied or Neutral Country 
An alien enemy, residing in an allied or neutral country, and 
caaT 3 nng on business through his partners in that country may 
probably sue in an English court : In re Mary, Duchess of 
Sutherland.* 

Three partners resided and carried on busiue.ss in Paris. 
After the issue of the writ claiming administration of the 
Duchess’s estate, and just before war broke out, one of the 
partners, a German, went to Spain. An application to stay the 
proceedings on the ground that one of the partners was an alien 
enemy was refused. 

In In re Grimthorpe,^ Eve, J., ordered income to be paid to 
an- Austrian countess, then resident in Borne, as long as she 

^ See per Viscount Simon, L.O., and Lord Wright in The Sw'frachi [1943] 
A.C. 203, 212, 231, 233, And see Lord Sumner's speech in Rodrigiuz v. Speyer 
[1919] A.C. o9, 131, supra t 133, 134, tw/ru, 154. 

* Per Lord Wright, *6., 234. A similar procedure might have been invoked in 
Rodriguez v. Speyer, supra, 

* The course that Viscount Simon, L.(/., himself had suggested to the appellants 
in The Fibrosa Case [1043 1 A.C. 32, 35, 39, 40, influenced, perhaps, by the Trading 
with the Enemy Act, 1939, s, 1 (2), proviso (i), and by the licence obtained during 
the appeal in the Court of Appeal [1942] 2 K.B. 222, 231, per Lord Greene, M.Tl., 
he later disapproved in The SovfracM Case [1943] A.C. 203, 208, arguendo. 

In if. P. Dretvry Societi d ResponsabiliU LimiUe v. Onassis (1941), 71 LI. h. Rop. 
179, the Court of Appeal had treated letters from the Trading with the Enemy 
Branch (Treasury and Board of Trade) as a licence to proceed. 

*(1915), 31 T.L.R. 248, per Warrington, J., following the observations of 
Lord Lin^oy in Janson v. Driefontein Consolidated Gold Mines, Ltd, [1902] A.(''.484, 
605, 606, and the statement of Lord Reading, C.J., in Porter v. Freudenberg [ 1915] 
1 K.B. 867, 868. The court made no order on appeal, holding that evidence of 
the status of the parties could more conveniently be given at the trial : (1915), 
31T.L.R.394. 

See Domke, 213, 214, citing a (Canadian case, I,S, White Engineering Corporation 
Canadian Car and Foundry Corporation (1940), 4 D.L.R. 812. A Gorman 
fe&igee, of Polish origin, domiciled in New York and temporarily residing in Paris 
(then unoccupied), was allowed to sue in Canada : he was not considered an alien 
enemy. The court intimated that it might attach moneys belonging to the 
plaintiff until the cessation of hostilities, or it might refuse permission to pay the 
epm recovered by the plaintiff, but he was, nevertheless, entitled to a declaration. 
The court referred to Lampd v. Berger (1917), 38 D.L.R. 47, whe^e an Austro* 
Huxigarian, residing in a neutral oountiy, was granted a decree of specific perform- 
anoe of an agreement for the sale of land, but the court impound^ the purchase 
money to prevent its user to assist the enemy. 

» [1918] W.N. 16. 
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resiided in an alMM or neutral country or in the United Kingdoqi. 
<^An enemy subject she certainly was ; she was not 
enemy ’’ within the meaning of the Trading with the Enemy 
Acts, 1914-1916. 

But an alien enemy, residing or carrying on business in a 
neutral country, who is interested in a firm carrying on business 
in an enemy country is not entitled to nne in an English court.^ 

(>. Nominal Co-Plaintiff 

(a) An alien enemy \vho is merely a nominal co-plaintiff may 
be joined in an action by the real plaintiff who is himself not 
under disability to sue : Mercedes Daimler Motor Go., Ltd. v. 
Daimler Motoren Oesellschaft & Maudsley Motor Co., Ltd.^ 

A patent was vested jointly in the plaintiffs, an English 
company, and a German company ; the English company 
should have the sole right to bring actions tor infringement and 
might join the German company as co-plaintiffs. V\ arrington, J., 
said : ‘‘ To deny the English company the right to prosecute 
this a(*tion would be to deny the right to a British subject to 
bring an action for his own protection.’^ 

Thus also, where pre-war debts are being recovered in the 
windmg-ui) of an illegal partnership, the firm may sue for the 
debt, joining as co-plaintiff, merely for the purposes of form, 
an alien enemy partner resident in enemy territory : Rodrigues 
V. i^peyer Brothers.^ 

Speyer Brothers were a firm of bankers in London, consisting 
of six partners : four British, one American, and one, a German 
resident in Germany. Upon the outbreak of war the partnership 
was ipso facto dissolved.* In 1916 the firm sued in the partner- 
ship name for a pre-war debt of £29,000. Judgment being 
signed in default of appearance, the defendant applied to have 

^ Gebrufier inin Uden v, liurtell fl916] SC. 391, 395, pn Lord President 
Strathclycie, cit<*d with approval by Vwconnt Srtnon, L C , in The Sovfrackt Case 
[1943] A.C. 203, 210, 211. 

In JSundeU v. Lotmar (1942), 44 F. Supp. 816, residents of Finland (a conatry 
then allied with Germany) wore not permitted to sue for damages which they 
incurred while visiting New York (Domke, 212, 213). 

® (1016), 31 T.L.R. 178. 8et» also Bomhach v Gent (1916), 84 L.J.K.B. 1668, 
1500, per Jjush, J , wheio a mombei of a firm had become an alien enemy but the 
action was, m substance, the receiver’s action. 

Thc^^e cases were approved by the majority m Bodmcpicz v. Speyer [1919] A.C. 69. 
See per Lord Finlay, L.O., at 74, 76. Ihe decision W'as severely criticised, however, 
by Lord Sumnei, at 112 : “ J do not know how an order made in the Chan<^ry 
Division enables the plaintiff to disi^gaid the law in the King’s Bench Division. 
As receiver, his business was to receive. He could not sue for the debt as a 
contracting party without the other contracting parties . . And see, at 121 
for a comment on the Mercedes Case. 

» fl919] A.C. 69. 

♦ Partnership Act, 1890, s 34. 
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tiie judgment set aside on the grotind that one of the plaintiHs 
was an alien enemy. The House of Lords (by a majority) held 
that the plea of alien enemy did not apply to a case where a 
plaintiff was joined merely for the sake of conformity. 

« The mle (that an ahen enemy cannot sue in the King’s 
courts) is founded on pubhc policy ” ; to apply this rule to a 
case like the present, said Lord Finlay, L.C., would “ cause 
great ineonvenience and possibly most serious loss to the British 
members of the firm, by making it impossible for them to get 
in the firm’s assets.”^ None of the assets would be handed over 
to the alien enemy during the war. To apply the rule here 
would be “ to inflict hardship not on the enemy, but on British 
and neutral partners.” Wlxen one looked at “ the reason of 
the rule,” the “ balance of convenience ” was in favour of 
allowing the firm to get m the debt, Viscount Haldane 
thought.* 

(b) The two dissenting judgments — ^which maintain that “ the 
rule as to suits by alien enemies (is treated) as an unqualified 
rale of personal disahiUtg ^ — contain a critical smninaty ol all the 
decided cases on the procedural capacity of an ahen enemy. 

“ How can the court shut its eyes to the presence of an 
enemy before it ? ” Lord Sumner asks.* “ The courts may 
eject him or admit him, but on principle they must do one 
thing or the other. They cannot ignore him. Nor can the 
point be left to the defendant to take or waive as he pleases, 
for it is a rule of the forum, not di.ssirailar to a limit upon its 
jurisdiction.” 

Nor could Herr von Speyer be joined as a defendant if not as a 
plaintiff : the judgment would then be in his favour and then, 
“ under whatever disguise, he would be a successful actor in the 
courts of His Majesty, whose enemy he is. Is our law so foolish 
and is justice so blind that this disregard of the rule, if it be a 
rule, can be got over by calhng a plaintiff something else T The 
notion of making him a defendant and then pretending that all 
is well, seems to me to be insupportable.”* A judgment in his 
favour would improve his position : even by a judgment without 
satisfaction he would at once benefit : an interest in a specialty 
debt would accrue to him secured by a charge instead of an 
n^enred interest in a debt due upon a simple contract, 
might even, during the war, recover satisfaction in a neutral 
country.* 

Lord Sumner proceeds to show, from the authorities, that an 
idlen enemy’s “ disability as an actor in litigation ” is “ absolute ” 


* (1019] A.C., at 68, 67, 71. 
»/i.,at86,87. 

* Th^ at 117, pur Letti Snmner. 


«/i..atl08. 
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«Dd '* unqilalifled.’*^ l^or can a pcsrwm be Tdieved from a 
disability because it would be good policy to do so.* WbWJl 
statute prohibits a thing to bo done by contract, “ Ibo gropnm 
of the prohibition are irrelevant.” Nor are they more relevaitt 
if the prohibition is imposed by “ an established rule <tf liw.’^ 
“ Trading with the enemy might almost as well go on nnhindeired 
if the right of litigating in our courts is a right wMoh the enemy 
can always claim in a well-chosen case.”* If the interest of the 
German national wore vested in the i^ublic Custodian and be 
were joined as eo-plaintift, the action could duly proceed } no 
public policy was mvolved m saving Speyer Brothers tihe costs 
or the delay “ in getting their tackle in order.” Nor was 
“ hardship ” a consideration, here : “ It may be hard, and yet 
wholesome for all that.”® 

Lord Atkinson, also dissenting, pointed out that this rule of 
law, although originally based upon “ public policy,” had 
crystallised mto a rigid rule of law ; it is illegitimate for a 
judicial tribunal to disregard such a rule in a particular case in 
favour of a public policy of which it more approves ; that would 
be “ to usurp the prerogative and powers of the Legislature.”* 
Nor, in The Nordenfelt Case,"* had the House of Lords adopted 
new principles of public policy : “ the facts alone are treated as 
new, not the principles.” 

It is respectfully submitted that the reasoning of Lord Sumner 
is right.® This view, put forward in the first edition, h^ the 
support of Lord Wright. The case, he says, must be “ limited 
to its special facts ” : ‘‘ beyond its precise facts,” it is not an 
authority. 

“ In any case the decision is not one to be extended or 
treated as giving the court a general libiTty to exercise the 
discretion which appertains to the Crown alone to give or 
refuse a licence in such cases. The discretion is for the 
executive and is not for the court.”* 

»fl819]A.C. at 117. 

*/&., atl26. 

•/A, at 126. 

*a., at 131. 

* Ih^ at 132. 

* Ib., at 90. Upon the provinoe of the Judge. Lord Atkinson citos at 91, tiis 
passage from the speech of Parke, B., in EgerUm v. Baul Bmmlou), 4 H.L.C. 122. 
^ aim at 102 of [1919] A.C. for the two propositions laid down by Lord Atkinsciii, 

’ [1894] A.C. 536, 666, 674, <ptr Lord Maonaghten j [1919] A.C., at 107. 

• Pro&ascnr H. 0. Qutteridge, in 61 LQ-B. 101, supports tbs decisi on of the 
majority. 

• fU Bod^ivekt Oau [1943] A.C. 203, 283. Upon publlo pirfimr, see Lord 

cssky PremiuiJk (1943), 8 Can^bridge tam. Jownurf, 118>148, 4* 138, I3d. 
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7. Executors suing en autre droit 

, An alien enemy who is an executor, may sue en autre droit^ 
i.e., in his representative capacity and not as a party interested 
in his own right : Bichfeild v. Vdcdl.^ 

The same principle applies to administrators : Brocks v. 
Phittips.^ 

The old decisions, it must be admitted, arc in conflict.® 
Lord Sumner was not satisfled that an alien enemy executor 
(or administrator) was entitled to sue ; the only ground tor 
enabling him to sue (if he possessed that right) would be that he 
worild sue en avire droit* 

8. Ransom Contracts 

An alien enemy was formerly allowed to sue on a ransom BUI 
— ^when peace had been restored : Ricord v. Bettenham.* 

The captain of a French privateer sued the captain of an 
English ship for 300 pistoles (£236), the ransom of The Syren 
taken by the French privateer; the defendant had bound 
himself to pay this sum within two months. At the date of 
capture, England and France were at war. It was succtessfully 
argued that a captive might redeem his life by a ransom ; nor 
did the death of the hostage put an end to the contract. 

Hansom contracts are now regulated by the Naval Prize Act, 
1864. By s. 4,5, His Majesty in Council may prohibit or allow, 
wholly or conditionally, contracts for the ransom of ships or 
goods belonging to British subjects, taken as prize by the 

'(1667), Carter 48, 191. ** I do not doubt so much whether Alien Knemy 
may be executor ” (at 60). “ An action by Alien Kxeeulor doth lye ’* (at 193), 
per Bridgman, C.J. 8ee Ca toon's Case (1626), Cro. Car. 8. 

•(1699), Cro. Eliz. 684. See per Viscount Jluldano and Lord Parmoor, in 
Eodriguez v. Speyer Brothers [1919] A.C. 69, 84, 137, and the speech of Lord Pinky, 
L.C. (at 70), who, after examining the authorities, agreed that “the weight of 
authority is not in favour of the view that an alien enemy executor is unable to 
sue,” to the observations of Lonl Atkinson (at 89 and 90). 

•With these decisions, contrast Anon, (1689), Cro. Eliz. 142 ; Villa v. JHmoek 
(1694), Skin. 370. 

• Bodriguez v. Speyer [ 1919] A.C. 69, 118. The cases are collected in the argument 
for the respondents (at 63). 

•(1766), 3 Burr. 1734, 1739, per Lord Mansfield, the first reported English 
case on the subject. In the Admiralty Court, the suit was instituted by the 
hostoge ! The H { 1 799), 1 C. Rob. 1 96, 201, per Sir W. Scott. See J-K)rd Sumner^s 
criticism in Rodriguez v. Speyer [1919] A.C. 69, 121, 122, upon Lord Mansfield’s 
appeal, in Cornu v. Bktckbvme, 2 Doug. 648, to “ the eternal rules of justice,” 
to which (Lord Sumner comments) “ no lawyer appeals except in extremity.” 

For a fascinating account of “ Ransom BiUs,” soe Senior, Ransom liilU (1918), 
34 49-62. By a ransom bill, the commander of the captured vessel ” bound 

himself and the owner of the ship and cargo to pay a certain sum of money at 
a future day named therein.” The legality of ransoms ended at the close of 
the ^hieanth century ; the Act of 1864 restored their legality within the 
provisions of the relevant Order in Council, In modem naval warfare, the practice 
has become defunct. 



imoOBDtmAi. oAFAom ' m Aum mvicr Wf 

memj. Those contracts are ezclnslT^y 'within the jnrisdiiotion 
of the Probate, Divorce and Admiral^ Di'vision of the 
Oonrt, as a Prize Court. Contracts in contravention will w 
deemed to have been given for an illegal consideration. A 
British captor may grant ransom to an enemy vessel only in 
cases allowed by Order in Council.^ 

9. Claimants before Prize Court 

The follo’wLng passage from the head-note in The Olenrof* 
correctly states the modern law • 

“ An enemy alien most obtain the licence of the Crown to 
entitle lura to be heard in the Prize Court unless his claim is 
based on some ground (sneb as an international treaty or 
convention, a cartel, or a paas) which enables him to sustain 
a persona standi in judicio, and this is so even if he does not 
aasert any positive right to the releafie of the subject-mattear 
of his elaun, but merely resists its condemnation. The Prize 
Court itselt has no discretion to hear an alien enemy whose 
claim is not based on an immunity recognised under the law 
of nations admmistered by the Prize Court.” 

In September, 1939, the Glenroy was voyaging from the East 
to Hamburg eia London. In her cai^o weri^ 2,240 bags of beans 
consigned, under a contract made in July, 1939, by a Japanese 
company (the Mitsui company) to their branch office in 
Hamburg. After the outbreak ot war the Qlenroy was diverted 
to Liverpool. In November the b(*ans were seized in prize ; a 
writ in prize was issued and apjiearanee was entered for 
Mitsui & Co., Ltd., as the owners. They were the branch office 
in London, but before Japan entered the war they were not a 
legal entity. In December, 1911, after Japan became a 
belligerent, a controller was appomti»d to supervise the winding 
up of the London branch, which became, for the purpose of 
winding up, a legal entity apart from the parent branch.* 
In March, 1943, he entered an appearance for himself as 
controller and as controller of the London branch, and of the 
Japanese company as “ the true lawful and sole owners of the 
beans ” shipp^ before the war and not liable to be treated as 
contraband nor liable to condemnation on any other ^ound. 

The IVocurator-General took out a summons raising three 
preliminary points : — 

(a) Whether a claimant, who, by municipal law, was an 
alien enemy, required specific authority from the Crown to 
proceed in a Court of Prize ; 

‘ 2 Ktt Cobbett, 96, 96. 

• [1943] P. 109. The case was heard by Lord Meininan, P. 

* /6., at 118, per Lord Meniaum, P., dting the decision of Bennett, J., /a re 
Santa Oenmereuik JSaSana [1943] W.N. 86. 
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(i) Whether the preeeait daimant required a&y fnrthw 
authority to proceed ; 

(«} What practice should be prescribed to r^[ulate the 
pro(^tire. 

It was argued for the Procurator-General^ that, pritna fade, 
an alien enemy has no locus standi in the Prize Court Unless he 
can show authority to come within the King’s peace by cartel, 

£ aes, treaty, or convention, which pro hao vice entitle him to 
e heard. During the last war an enemy, relying on some 
intwnational convention, was allowed to api)ear ; in the present 
war, no objection being taken, the court allow^ an enemy to 
appear who was alleging an international law analogous to the 
Hague Convention which had been denounced.* Upon the 
authority of The Sovfracht Case,^ however, the court could not 
waive the necessity fCr a royal licences. On the other hand, in 
no case in prize during the last war had a “ royal licence ” been 
applied for. There would be no objection to the view that the 
court has a discretion ; the Prize Courts of nearly all other 
countries allowed an unlimited right of audience to enemy 
claimants.* 

The claimant contended that appointment by the Board of 
Trade was sufficient licence to a controller to appear in the 
Prize Court. Tliat an alien enemy could not sue unless he was 
within the King’s peace was conceded. The Prize Court Pules, 
1939 (made under the Prize Courts Act, 1894), command an 
enemy alien whose goods have been seized to enter an appearance. 
Between claiming release and resisting condemnation there is 
a distinction : a “ claimant ” resisting condemnation is in the 
position of a defendant.* 

The Prize Court, said Lord Merriman, P., is bound by any 
enactment of the Legislature governing its procedure. Ko such 
enactment was here in question, but these preliminary points 
were raised in view of The Sovfrachi Co«e.* That case dealt 


‘ {1943] P. 109, ftt 111-112. 

* The Pomona [1943] P. 24, 27. Was an enemy merchant ship in a belligerent 
port at the outbreak of war immune from oonfi -ication and, if prerentedfrom ^part- 
ing fay force majeuri , entitled to days of ^ace ? The vessel was seized as prize and 
WM subsequently requisitioned. The German owners claimed that the vessel 
Ooold only be detained, not confiscated. See, on motion for leave to requisi- 
tikm (1940), 1 LL P.C. (2nd), 1, 2, 6, per Sir Boyd Merriman, P. 

*[1943], at 203. 

*8ee Colombos, s. 333. See also McNair, 66, who fovoun extending permission 
to an enemy who basee his claim upon a rule of customary intemationallaw. He 
te Mettled to be heard in defence of his rkbte under an intonational agreement : 
2%c ilfafem [1918] A.C. 148, 160, per Lord Parker. 

»(194S3P.,atll2. ' 

♦(IMS] AC. 203. 
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with xQtmiotpal law and any references to prise law were stri<^ 
oMter iUetaJ- > 

The role which provides that an alien enemy, before enterini; 
appearance, must file in the registry an affidavit stat^ the 
grounds of his claim* does not give him a general right to 
appear; the object is merely to enable the court to decide 
whether be has founds that enable him to be heard.* After 
quoting the famous passage from Sir W. Scott’s judgment in 
The Eoop* and a passage by Dr. Lushington in The PemAjn 
Drapaniotisa^ on the practice in prize, Lord Merriman observes 

“ . . . unless the enemy could show that he could sustain a 
persona standi in judicio by virtue of something which 
suspended his enemy character pro hae vice, it was settled 
law both during the Napoleonic and the Crimean wars that 
he had no right to be hoard, and it was equally well settled 
that in his absence the sentence of condemnation would be 
completely valid as well against him as against the whole 
world.”* 

In The Mows’ the question arose whether an enemy owner 
who relied on art. 2 of the Sixth Hague Convention could 
appear.® Sir Samuel Evans, P., there laid it down that 
“ . . . the practice of the court shall be, that wherever an alien 
enemy conceives that he is entitled to any protection, privilege, 
or relief under any of the Hague Conventions of 1907, he shall be 
entitled to appear as a claimant and to argue his claim before 
this court.”^ The question, he held, was one, not of international 
law, but of the practice of the court. This direction accordingly 

at 114 

® Pnzo Court Rules, 1939, Old 111, r 5 

^ [1943] P., at 115, citing The Chile (1914), 1 LI. PCI, 31, per Sir Samuel Evans, 
P, [1914] P. 212, 216 This was the first case heaid m Prize dunng the last wnr 
(4th September, 1914) The Piesidoni struck out the owners’ affidavit: it set 
out no grounds sho\nng the owners’ nght to appeal. Hr reserved the general 
question whether they had any nght to appear at all. 

* (1799), 1 C Rob. 196, 200, supra, 149. 

® (1856), Spinks 837. 

« [1943] P., at 116, citing The Falcon (1805), 1 C. Rob, 194, 199 ; Pratt^s Story, 
111. These pr noiplos were adopted by Sir S. Evans, P,, m The, Mime Olaeser [1914] 
P. 21$, 221~223. 

^[1916] P. 1. 

* A merchant ship which, owing to circumstances beyond its control, could not 
leave an enemy port after days of grace might not be confiscated, but merely 
detained and ultimately released or requisitioned with compensation. 

* [1915] P. 1, 15 ; author’s italics, The decision was cited with approval by 
Lord Sumner in The Vesta [1921] 1 A C. 774, 786. 

For an account of the natuie and the functions of the Pnze Court, see the advme 
of Lord Parker m The Zamora [1916] 2 A.C. 77. 88-112 ; Oolombes, Imf cf 
(1940), 2nd edL* chaps, X and XI. 
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weuB given in order “ to conform to sound ideas of what is fair 
and just.” 

Lord Mcrriman, exanuniiif> this decision in The Olenroy, declined 
to hold that the Prize Court is “restricted only by its own discretion 
and that it is open to me to give an unrestricted right of audience 
to any enemy <*laimant.”' This was not the true effect of 
Sir S. Evans’ judgment. The enemy claimant in The Mowe 
was relying on an international treaty, prohibiting condemna- 
tion, but not suspending enemy character. But suspension of 
enemy character is “ a purely notional conception. It may 
have greater or leas substance according to the circumstances of 
the case.” It would have gr(‘ator substance in the case of an 
enemy licensed to trade than in the case of a ship allowed to 
depart within the days of gr.ice. “ The real contrast apijears 
to be between complete immunity from capture coupled with 
the fiction that the hostile character is suspended, and mertA 
immunity from condemnation coupled with the reality that the 
hostile character remains.”* Sir S. Evans was dealing with 
The Hague Conventions «« a trhole and was considering whether 
a uniform rule of the right of the (memy owner to appear should 
prevail in all cases of claimants who might be entitled to 
protection or relief under those Conventions? In this context 
he had declared the matter to be one, not of international law, 
but of the practice of the Prize Court. 

“ But no such question arises here, and 1 am iwtt prepared 
to deduce from the passage quoted an unfettered discretion 
to extend the locus standi of enemy aliens indi.scrimately. 
In effect, the decision in The Mbwe (supra) seems to me to be 
an excellent example of tin* exception proving the rule.”* 

“ The wider claim to an unfettered power of dispensation goes 
too far.” Lord Wright had denied that the court has a general 
liberty to exercise the discretion which appertains to the Grown 
alone to give or refuse a licence in such ceases. The discretion is 
for the executive and not for the court.”® 

The claim in The Roumanian^ by enemy owners of a cargo of 
oil was based, not upon the general law^ of nations, but upon the 
contention wiat the German owners, although a company 
incorporated at Bremen, were in reality a combine of companies 
trading in allied or neutral countries, and not controlled by 

>[1943]P. 109, at 118. 

*/6.,at 118. 

»C1»15] P., at 13. 

* [19481 P., at 120. 

* The Bwfmda Cate [1943] A.C. 203, at 233. 

•[1916] P. 26 j [19161 A.C. 124. For the argumentB, Lord Mwmuan lefinv to 
I U PX5 161, 198-195. 227, 266, 267 ; 2 LL P C.. at 380. 
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enemies of the Oro’wn. “ The claim wims based on exem;ptioii 
from enemy character.”^ ' 

Lord Sumner, in The Pindos,* declared that since the daim 
was made under the Suez Canal Gonrention, 1888, no objectk^ 
was raised to the presence of enemy owners to be heard on apped. 
Thus, also, in The Saltan,^ Lord Parker said : “ according to 
usual practice of the Prize Court even enemies may appear and 
be heard in defence of their rights under an international 
agreement.” In The Vesta, Lord Sumner did not intend to 
suggest “ a wide range of exemption from the general rule in 
contrast with the limited area of international convention.”* 
Lord Merriman confessed that in The Pomona* he had been 
mistaken in thinking that he had a discretion to hear enemy 
claimants who had based their claim on a supposed international 
principle analogous to a Convention after the Convention had 
been denounced by England. 

It had also been argued that a claimant who merely resisted 
condemnation was not a claimant who asserted rights, and that 
therefore he could appear and be heard in his defence upon the 
principles laid down in Porter v. FreudenhergJ The answer was 
twofold. First, tlie owner of goods seized in prize is in the 
position of a claimant. SeeonMy, the claim is not for release, 
but for the said ship,” or for the goods, as the case may be, 
with incidental claims for loss, costs, chaxges, damages and 
expenses. “ In prize, the essence of the claim is that the 
claimant owms the ship or goods, that they are not condemnable 
and, therefore, that they should be released to him.”* 

The Sovfracht Vase* dei’ided that — 

“ the operation of the rule refusing a persona standi in juduHo 
is always subject to permission being given by royal licence 
. and I have no doubt whatever that the same applies to 
a court of prize in any case in which prize law refuses a locus 
standiP^* 

It had been suggested. Lord Merrinoan continued, that after 
The Sovfraoht Vase the Prize Court could not reco^ise any 
exception to the rule refusing a persona standi in judicio. The 
first proposition of Viscount Simon, L.C., is this : — 

“ The test of enemy character is fundamentally the same 
whether the question arises over a claim to sue in our courts, 

* [1943] P., at 122 . ~ » [1943] P., at 123, 124. 

*[1916] A.O. 193. « (1939), 188 L.T Jo. 410. 

* [1918] A.C. 148, 150. * [1915] K,B. 857. 882. 

« [1921] 1 A.C, 774. . * « [1943] P., at 126. 

' [1943] A.O. 2(a, 211, 218, 219, 227 : per ViBoottUt EUmon, I 4 .C. PropoatMow 
No. 7 } and per Lord Wright, 

‘•1194311*., at 185. 


ll 
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ot avex issues raised in a court of prize, or over a charge of 
toading with the enemy at common law,”^ 

This general statement, said Lord Merriman, appears to ignore 
the special case arising out of Convention But this 
Statement did not intend to exclude the cases covered by the 
old rule in prize ; the House of Lords could not have intended 
“ to imsettle the established procedure in prize.”* * * But the 
Prize Court has 

“ no right to extend to an alien enemy any indulgence beyond 
what was settled during the last war as being the law of 
nations administered by the Prize Court of this country in 
this respect.”* 

The President proceeded to prescribe the practice to be 
followed.* 

The affidavits^ should show (o) the capacity in vhich the 
deponent purvorts to speak on l^half of the claimants, and 
(6) the pounds of the claim with sufficient particidarity, disclosing 
the basis ot the assertion of a persona standi injudido. A person 
who, after entering an appearance, becomes an alien enemy 
should file an affidavit on the same lines. In the absence of a 
sufficient affidavit, the Procurator-General may move to strike 
out an appearance or the claim, or both. The duty of the 
^urt, if in doubt, to be assured of the claimant’s persona standi 
in jvdieio, and if so, of his regular representation before the 
coTuts, cannot be abrogated, but it is inconvenient that these 
matters should depend upon the initiative of the court or should 
stiwd over until the hearing. The I*rocurator-General should 
bring this matter to the test by interioi'utory application under 
Ord. XX. The validity of a solicitor’s retainer by an enemy 
claimant can be raised in a particular case, either by the 
Procuratw-General or by the court itself.* 


in. ALIEN ENEMY DEFENDANT 


1. lAObility to he sued : Defendant's Privileges 

An alien enemy may be sued in proceedings begun before or 
after the outbreak of war. He may be represented By solicitor 
or counsel, who may, by licence, hold the intercourse with him 
]^^red for obtaining instructions.’ Subject to exceptions 

* [1943] A.C. 203, at 211. See alao per Lord Wright, at 219 and 227. 

»[l»48]P.,atiefi 

»/h„atl2«. 


* n., at 127. See Rowson, Srthah Prize Law, 61 L.Q.R. 66. 

» Under Prize Court Rules, 1939, Od. XI, r, 22 ; Ord. CXI, r. 6. 
•119481 P , at 128. 


Z '****’■ Bovfraeht Cats [1948] 

A'O. 203, 263, 264, cannot, it it sabmitted, ap{d,v to a caaa where the enemy it a 
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stated below, he has the rights and dqties of a dclmdwqt: 
Sobinton & Co. v. OowtinewtaJ Insurance Oompcmy of 3fa»nh<li|.^ 
British subjects sued a Glermau iasurauce company <ni a 
maiiue policy ; pleadings were closed before war began. The 
defendants’ application for a stay was dismissed. 

“ To hold that a subject’s right of suit is susx>ended against 
an alien enemy,” said Bailhaehe, J., “ is to injure a British 
subject and to favour an alien enemy and to defeat the object 
and reason of the suspensory role. It is to turn a disabifity 
into a relief.” 

The liability to be sued carries with it — 

“ The right to use all the means and appliances of defence,” * 
which includes the right to defend personally or by solidtor 
or counsel : 

“ To allow an action against an alien enemy to proceed 
and to refuse to allow hun to appear and defend himself 
would be opposed to the fundamental principles of justice. 
No state of war could, in my view, demand or justify the 
< ondemnation by a civil court of a man unheard.”* 
lu Porter v. Freudenberg,* the action was to recover undw 
a lease made in 1903, a quarter’s rent due in September, 1914. 


difondtiiit No licence to represent an enemy is apparently required m Amenoan 
courtfl Domke, 230, 231. Upon licence required here, see Cmd. 6591, para. 11. 

**Even where an enemy is assailed m court with respect tolas person or propei^^ 
he has the right to defend, even though he might not have the right to onguia% 
sue or htigate as plaintiff,” cited by Domke, 236 ITas right is expressly conferred 
upon enem y individuals and corporations by s 7 (6) of the Umted States Trading 
wit) the Enemy Act, 1917. JSoe per Biandris, J., in The WcUts Case (191S), 
248 U.S 9, 22, infra, 168, 169 

In Canada, the written consent of the custodian is necessary before an enemy 
IS sued. See Note (1944), 22 Can. Bar Rev 722-4, on The Bayn Case [19443 
2 L R 616 , 3 D L.R 602 

M1915] 1 K.B 165 See S Nusbaum, The Alien Enemy Defendant (1943), 
43 Columbia L Rev , 1050-1065 , Domke, chap 16, Suits Against EfienUes^ 
230-252. 

* Cited at 160 fiora McVeigh \ UmUd States (1870), 11 Wallace 269, 267, jJef 
S Wayne, J ” For as an alien enemy may be sued at law and may have prooess 
to compel the appearance of his witnesses, so he may have the benefit of a 
di < oveiy,” cited *6,, from 1 Bacon’s Abndgment, 183. Both passages wesre cited 
and appjoved xtt Porter v. Freudenherg [1016] 1KB 857, 881. 

’ [1^115] 1 K.B , at 161. It 18 ” a pnnciple of natural justice,” that ” no party 
ought to be condemned unheard.” See 1932, Cmd. 4060, at 79, 80. 

Upon ” natural justice,” see per Lord Wnght, in General Medical Oountid v. 
Spackman [1^3] A*C. 627, 640-3, and authonties there cited. 

Upon the right of an ahen enemy to have counsel and to ooiuiult with (liiiiA 
see 43 Columbia L* Rev., 1067, 1068. 

1 K.B 687, 880, 883. See Windsor v. McVeigh (1876), 93 US. 274, 
277, per Field, J. : A sentence of a court pronounced against a party 
heating him, or giving him an opportumty to be heard, is not a judicial 
termination of his rights, and is not entitled to respect m any other trihundi^” 
And agmn (at 278) : ” The law is, and always has that whenever notice ot 
citation is reqfUired the party cit^ has the right to appear and be heard i and 
when latter is denied, the former xs meffoctnai for any purpoee,” 
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!rhe defendant lived and carried on bnaineas in Berlin, but bad 
a Inrancb business and an agent at Hanover Square. 

Lord Beading, C.J., cited, with approval, the observations 
of Bailhache, J., and continued : — 

“ To allow the alien enemy to be sued or proceeded against 
during war is to permit subjects of the King or alien friends to 
enforce their rights with the assistance of the King against the 
enemy.” 

Since an alien enemy can be sued — 

“ it follows that he can appear and be heard in liia defence 
and may take all such steps as may be deemed necessary for 
the proper presentment of his defence. If he is brought at 
the suit of a party before a court of justice he nnist hav(> th<‘ 
right of submitting his answer to the court. To deny liim 
that right would be to deny him justic»‘.” 

2. Service on Alien Enemy 

(a) Where an alien enemy defendant is resident in an »'nemy 
country but carries on business here by means of an agent, the 
plaintiff may obtain leave to issue a concurrent writ and to make 
substituted service of a notice of the writ by service of the notice 
upon the defendant’s agent in this country : Porto v. 
Freudenberg.^ 

“ An alien enemy ‘ according to the fundamental principles^ 
of English law fis] entitled to effective notii'c of the proceedings 
against him,’ ” 

Where the defendant is neither a British .subject nor in British 
dominions he cannot be served with a writ. He may be served, 
however, with a notice of a writ*; this notice, subject to ceitain 
exceptions, must, “ wherever practicable,” be personally served.* 
Since an alien enemy residing in enemy territory cannot be 
personally served, it became necessary (subject to the power to 
^pense with service, dealt with bidow), to make substituted 
service.* Now, there cannot be a good substituted service 
where personal service would not be legally possible.”® 

» [1915] 1 K.B. 857, 887, 890. See 43 Columbia L. Rev., 1065 : service, m 
(lertaui American eases, was held “ satasfaetory on an agent designaM by an 
enemy mdividual before the war, and it was stressed that such agency w not 
revoked by war, and that, of course, service on such person in no way roiiStitiiU's 
commercial mtercourse prohibited by law.” 

* Order XI, r. 6. 

» Order IX. r. 2. See Ord. XI, r. 7. 

* Order XI, r. 1 ; see The Annual Practwe (1944), 99, for cimtents of the 
«ffidavit. 

* Per Ijord Esher, M.B., m WoroeMer CUy rf- County Banhng Co v Pnbmk, 
PoMing 4) Co. [1994] 1 Q.3. 784, 788, 790, 702. For a valuable summary of the 
stdea cf substituted service and i^e exceptions to the above prmciple, see Porter 
V. Fmdenberg [1916] 1 £.6. 857, 887-889, per Lwd Beading, C.J. 
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To eeciu'e an ordcsr for substituted service, the plaintiff must 
prove first, that “ there exists a practical impossibility at actual 
service,” and second, that the method of substituted 
service proposed ” is one which will in all reasonable probability, 
if not certainty, be effective to bring knowledge of the writ 
... to the defendant.” Substituted service of a notice of a 
writ will be permitted in similar drcumstances. In Portar v* 
Freudenberg, leave was given to issue a concurrent writ againfit ' 
the defendant and to serve notice of the- writ in BerUn. The 
case was referred back to chambers for directions as to the mode 
of effecting such service. Substituted service of the notice 
of the writ was probably effected upon the defendant’s agenl 
resident in London.’ 

(6) ” CovstrvHive servire,” e.g., service by public notice or 
advertisement, is not permitted by English procedure ; a 
defendant wlio had in fact received no notice of the proceedings 
might thereby be condemned unheard. Upon this principle, 
the Legal Proceedings against Enemies Act, 1915,* made inroad. 
By this statute when the plaintiff was a British subject and was 
entitled to sue in the High Court, and the writ was endorsed 
only with a claim for a declaration concerning the effect of 
the war upon a pre-war contract, and there was written evidence 
of the contract, leave could be given to issue a writ for service 
on an enemy out of the jurisdUHon by “ an enemy service order,” 
directing substituted or other service, or the substitution of 
notice for. service by advertisement or otherwise. The Lord 
Chancellor was empowered to make rules for expediting pro* 
ceedings when the defendant did not appear. When an enemy 
service order was made, and the best evidence of a document 
could not be obtained, other eridence was admissible, as appeared 
proper in the circumstances. Yet, even though an enemy 
service order had been made, the court retained power, if the 
case could not be properly dealt with, to dismiss the case without 
prejudice to subsequent proceedings. 

As Lord Heading, C.J., pointed out in Porter v. Freudenberg, 
an English judgment against an alien enemy resident in an 
enemy State is of little, if any, value, unless there is property 
in this country which can be reached in execution. In that 
case, there is frequently some other person, e.g., an agent, 
upon whom an order for substituted 8e^vice^could be made. 

(c) On 17th December, 1910. Viscount Oaldecote, C.J , issued 
a Notice upon Service of Process in Germany and in countries 
occupied by Germany. As the Oerman Government had refused 

* [1915] 1 K.B., at 890. Bee Trotter, 101-104 

' Repealed, with Baring, by the Statute Law Revision Act, 1927. Praotioe in 
Amscioan oourts variBB. In certain cases the oourta have accepted “ service by 
pabUoation on an absent enemv defendant.” But the general trend is against 
this metbod ; 48 Ccdnmhia L. kev., 1055, 1056. 
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g i serve and had returned notices of writs forwarded by the 
nited States Embassy, “ recourse must be had to the 
ordinary practice of substituted service — which may be by 
advertisement.” 

“ Subject to the discretion of the court or a judge, proof of 
inability to effect personal service will be satisfied if the 
affidavit states that the proposed defendant is resident in 
G«rmany or in a country occupied by Germany, and gives 
the grounds on which the deponent bases his statement.”^ 
In Re an Intended Action between L. V. Churchill d Co., Ltd. 
aHd Lonberg,^ the proposed plaintiffs, an English company, 
sought to sue upon a contract, L, a Dane living in Denmark, 
then being enemy-occupied territory. The company asked for 
an order for substituted service by inserting an advertisement, 
giving notice of the action in a Swedish newspaper stated to have 
a “ certain circulation ” in Copenhagen. Uthwatt, J., refused 
the order ; his decision was upheld by the Court of ApiMjal. 
She German authorities had taken every step to prevent notice 
of proceedings against persons in Germany or German-occupied 
territory from reaching those persons. Lord Greene, M.E., 
declared that the Notice issued by the Lord Chief Justice did not 
modify the law laid down in Porter v. Freudenberg. 

“ To publish in The Tittles an advertisement purporting to 
bring to the notice of somebody in Germany the fact that a 
writ has been issued against him, and giving him sixteen days 
in which to appear, reduces the procedure of the courts to* a 
solemn farce and, if there is any such impression in King’s 
Bench Chambers and elsewhere, it must be removed.”® 

In an adjourned summons raising the construction of a will where 
a defendant, an enemy alien, whom it had been impossible to 
serve, was reeddent in Germany, Dthwatt, J., pointed out that 
“in margr cades British subjects cannot get their rights 
ascertained against enemy aliens.”® 

3. Dispensing wUh Service 

The point has been met by a new rule enabling the court, 
with safeguards, to “ dispense with service of a writ of summons 
or a notice of a writ of summons on any defendant who is an enemy 
wUhin the meaning of the Trading with the Enemy Act, 1939. as 
amended b y or under any enactment.”® 

* £1940] W.K. 460. This notice follows the notice issned on IKth April, 1016 
figr Mrd Beading, C.J. (Trotter, 103, 104). 

• (1041), 3 All E.R. 137. 

• Ih., 130, 140. 

fttnndt Barbe (1941] W.N. 318, 219. 

* Qtder IS, r. 14 b (1) (31st October, 1941). Thus, also, r. 302 (added in 1942), 
at IhdM Cf Cfvil Fmotice of Kew York, provides that sffiviee may be abnilwly 
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Ho ROdi order ean be made tmleas — 

{a) tbe court or judge is satisfied that prompt personal 
serrice on such defendant is impossible or if eflectM could 
not be proved, and that the case is not one in which an order 
for substituted service on such defendant ought to be made ; 
and 

“ {b) the applicant produces to the court or judge a 
statement of claim signed by counsel and an affidavit showing 
that the applicant is entitled on merits to succeed in the 
action.”^ 

Where, under this rule, an order dispensing with service is 
made, and judgment is given against the defendant, the judgment 
may be set aside or varied upon terms.^ The rule applies, 
mutatis mutandis, to prooeedmgs other than actions begun by 
writ.* 

(a) “A soldier in His Majesty's Army, who has been taken 
prisoner during war and is detained in enemy territory, m wA 
an enemy in any sense of tbe word ; Vandyke v. Adams,^ 
The plaintifl applied for leave to issue a concurrent writ for 
service out of the jurisdiction and to make substituted service of 
a notice of the writ of service of the notice in London on solicitors 
who had acted for the defendant. Alternatively, he applied for 
an order under Ord. IX, r. 14b, dispensing with service. 
The claim was for rent. The defendant had been taken prisoner. 
Tt was contended that Ihe defendant, being “ resident ” in 
enemy territory, was an “ enemy ” within Trading with the 
Hnemy Act, 1939, s. 2 (1) (h). In one sense the defendant was 
“ resident ” there, but only under force majeure ; he could not 
be regarded for the purposes of the Act, as an “ enemy.” 

{b) The power to dispense with service under this rule does not apply 
to a petition for divorce : Read v. Bead.^ 

dupetwed with and that the papers be sent to the Secretary of the Treasury at 
Washington (Oomke, 237). 

The Ahen Property Custodian in the United States has made en order relating 
to service upon any person vmthin am designated enemy country or any enemy- 
occupied territory. Ilie receipt by him of a eopj of such piouess or notice sent 
by registered mail to him at Washington shall be service if, witbm sixty days ftom 
receipt, he files with the court issuing such process a written acceptance. (Genend 
Order No. 6, 1942; 7 Fed. Reg «19», cited by Domko, 237, 238 ) 

* Paragraph (2). 

* Paragraph (S). Order XIII, r 10, applies to such judgment. Upon Oils 
parwa^, see Ixird Greene, M.B.. m Read v. Read [1942] P. 87, 92 , tnfra, IfiS. 

•Paragraph (4). But not to divorce proceedings. See infra, 168. 

*[19421 Ch. 156, 167, per Karwell, J. See Domke, 118, 119; Cmd. 6691, 
pams. 8, 21. 

* [1942] P. 87, 92, per Lord Greene, hLR. , at 93, per Goddard, LA. 

thider tiie proviso to s. 42 of tbe Matnmomal Causes Act, 1857, however, the 
oourt may dispense with semoe of a petition m a matnmomal cause altogetiiw 
“ in ease itmay seem neoessary orexpement sotodo,” e.g.: (1) where a respondnii 
bed alremfy detained a deoreem a German oourt; or <2) whme a wdb had atrsMi^ 
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<XioM Greene, M.B., explains the basis and the limitatioiui of. 
the role and why it cannot apply to matrimonial causes. By 
para. (3), the judgment, where service has been dispensed with, 
is liable to be set aside. 

“ Buie 14b includes a departure from what has always been 
a rule of our jurisprudence, namely, that eon.struotive service 
is not recognised. Service must be personal or substituted, 
and on well-established principles substituted service can only 
be ordered wheit! there is a reasonable probability that it will 
come to the notice of the person to be affected. The system 
of constructive service where a defendant can have judgment 
recovered against him without his having any opportunity of 
knowing that the proceedings are on foot is a thing against 
which English jurisprudence has always set its face, but, 
owing to the particular circumstances of the present war, 
it was found that a strict adherence to that rule would or 
might result in injustice to British subjects who wished to 
enforce their rights against enemies.”^ 

The new procedure was encircled with safeguards. Thus, 
the defendant might ask for the judgment to be set aside. 
Paragraph (3) is “ an essential part of th<» whole conception 
underlying the rule and a i)art of the justification for the 
departure by this rule from our long-standing system.” 

4. When Proceedings may be Stayed 

In Watts, Watts & Company, Ltd. v. Unione Austriaea 
JH Navigazione,^ the Supreme Court of the United States 
stayed an action against an alien enemy, heard during the war 
of 1914-18, until the restoration of peace and until adequate 
presentation of the defence should become possible. 

A British agent sued an Austro-Hungarian corporation, while 
those countries were at war and the United States was a neutral, 
to recover the price of coal sold and delivered before t.he war to 
the corporation in Algiers. After the case was heard upon 
agreed facts and proof of foreign law, the District Court declined 

obtained a decree of separation when the husband was here, and now sought to 
eirtiend the relief to dissolution on precisely the same grounds, as Henn (‘ollins, J., 
explains in Bead v. Mead (No. 2) [1942] W.N. 180, but not whe«e the petition 
prXys for divorce on the ground of desertion and the husband's last known address 
was b enemy-occupied territoiy and his present address unascertainable. Where 
petitions involve a change of status, the court should normally be satisfied that the 
mpondent was aware of the petition and has had an opportunity of entering an 
answer : Ltaxioni v. Luccioni (1943), 1 All E.R. 260, 262, per Lord Merriman, P, ; 
a.:fito:ied, 384, 386 ; but it is most important that every judge who is asked to 
nualte an order dispensing with service of a petition of aivorce should remember 
tiubt “in matters of discretion, no one case can be an authority for another”: 
per dtt Faroq, L.J. [1943] P. 49, 60. 

' » [194(2] P., at 92. 

« I918h 248 VS. 9 
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to proceed because the belligerent countries bad prohibited the 
payment of debts to each other’s subjects, and dismissed the 
case without prejudice. On certiorari from the Circuit Court ol 
Appeals, which had affirmed the decree, the Supreme Court held 
that the respondent, though now become an alien enemy 
(the United States had since entered the war), could defend, 
but that in view of the impossibility of properly preparing the 
defence, the action should be stayed. Brandeis, J., said 

“ Under existing cmcumstances, dismissal of the libel is not 
consistent with the demands of justice.”^ 

Intercourse between subjects of Austria-Hungary outside the 
United States and persons in the United States was prohibited 
by law ; in fact, free intercourse between residents of the two 
countries had become impossible. Although the facts had been 
agreed and tlie foreign law proved three years ago, there might 
be reasons why the evidence shonld be supplemented — 

“ We cannot say that, for the proper conduct of the defense, 
consultations between client and counsel and intercourse 
between their respective countries may not be essential even 
at this stage. The war precludes tliis.”^ 

The case was remitted to the District Court, no action to be 
taken (save to preserve the security and the rights of the parties 
in statu quo), until, by the restoration of peace or otherwise, 
“ it may become possible for the respondent to present its 
defense adequately.”® 

Brandeis, J., refers to the judgment of Bailhache, J., in 
Robinson <k Co. v. Continental Insurance Company of Mannheim.* 
In that case the presence of the defendant’s representative at 
the trial was not necessary and 

“ no question arises in tliis case as to whether an express 
licence to come into this country is necessary or whether a 
licence would be implied from the fact of the process of the 
court, and 1 express no opinion upon it. It may be that in 
this case the war has so hampered the defendants in the 
preparation of their ease, in their witnesses, or in other ways, 
that it would be right to grant them a postponement on those 
grounds. If any application is made to postpone the trM 
on grounds of that character it will be dealt with on its 
merits.” 

And in Birge-Forbes Co. v. Heye,* Holmes, J., citing the WaRs 
Case,* said ; — 

“ When the enemy is defendant, justice to him may require 
the suspension of the case..” 

» (1918), 248 U..*!., at 21. ‘[lOlfi] 1 K.B. 156, l«li-162. 

‘ Ib„ at 28. ‘ * (1920), 261 U.S. 317, 823. 

•/*., ttt22, 28. • (1018), 248 U.S. 9, wjjfw. 
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tTptm the drcumstaiioes which have weighed with Aiaeiioa& 
ooTirtB in lefnsing a stay, a learned writer menticmB ‘Qie 
fe&owing : — 

** The fact that substantially all the evidence was produced 
or available here, that a verified answer had been made, 
amjde time had been available and most of the defenses 
appeared insufficient anyway . . . that the witnesses were 
not shown to be imavailable, the cause was at issue and 
on the calendar awaiting trial, or that the case had been heard 
and determined on the merits before the war and only the 
entry of the judgment had been delayed because of some 
collateral point to be agreed upon or decided . . 

Sometimes the court, granting a stay, has given “ liberty to 
apply ” ; or terms have been imposed. 

Another learned jmter observes : — 

“ The mere fact that a defendant is a non-resident alien 
enemy does not warrant the exercise of the court’s discretion 
on his behalf. The court will determine upon the facts of 
each particular case whether a stay is necessary to protect the 
interests of the defendant enemy alien. This may sometimes 
be of great importance for the plaintiff.”® 

The impossibility of consultation between counsel and the 
defendant may be decisive. Again — 

“ inability to obtain witnesses for a trial, or impossibility of 
communication due to war-time difficulties may impose 
such hardship upon the defense of the case that it becomes 
necessary to stay further proceedings in the interest of a right 
administration of justice.”® 

6. Cannot Counter-claim / may Set off 
An alien enemy defendant cannot counter-claim during the 
war ; he may, however, plead a set-off : In re SiaMwerJc Becker 
AhHengeaelkciafl’s Patent.* 

A respondent to a iietition fbr the revocation of a patent may 
apply for leave to amend his specification by way of disclaimer ; 
he cannot make an “ initiative ” application. A set-off he may 
set up as a diminution of the claim : this is a defence which would 
not result in an order for the payment to him of any sum. 
But counter-claim he cannot : a counter-claim is “ an affirmative 
and not a defensive proceeding ” ; it may result in a larger 
stun being payable to the defendant than would be payable by 
h im to th e plaintiff.^ 

* Na«baum, 43 Colombia L. Rev., 1061, 1062, citing the authorities 

* Domke, 246 U aeq.. Citing numerous decisions of the .Federal Courts and of the 
Hew York Supreme Court. 

* {1917} 2 Cb. 272, 273, per Sargant, J., in argument 

* ibit el 276. See also Bcanam A Co, v. OontinenUd Inswanee Co. of Mannheim 

K.B., at 166 ,: 2 wr Bailhaohe. 3. 
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6. JTo Third-party JPrdefedmgf 

An alien enemy defendant cannot, during the war, take 
party proceedings : Ealsey v. Lowenfeld (Leigh, Third Pari/y).^ 
A third-party claim is, in effect, a separate action by the 
defendant ; in proceedings in the King’s conrts, an alien enem^ 
cannot become an “ actor.”* 

A lessee under a pre-war lease becaihe, on the ontbreah ttf 
war, an alien enemy ; he remained liable for the rent accrued dtHe' 
doling the war. If he assigned his lease with a covenant of 
indemnity against liability for rent, he could not, during the 
war, either by a third-party notice or otherwise, enforce his 
indemnity. 

7. No Execution of Judgment for Costs 

An alien enemy defendant who succeeds, or has succeeded, 
in an action, cannot, during the war, execute a judgment for costs : 
The Robinson Case.^ “ I do not thmk I ought to make any 
order, said Bailhache, J., “ which would entitle the defendants 
to payment of costs until after the war ... I think, however, 
the difficulty, if it arises, is sufficiently met by suspending the 
defendants’ nght to issue execution.” 

In Birge-Forbes Co. v. Heye* (heard by the Supreme Court 
of the United States), a cotton broker in Bremen had successfully 
before the war sued a cotton exporter in Texas to recover money 
paid. Before the Circuit Court of Appeals, defendant moved 
to dismiss or stay the action by reason of the declaration of war 
between the United States and Germany. The court affirmed 
the judgment, but ordered that the proceeds be paid to the 
clerk of the trial court and transmit^ by him to the Alien 
Property Custodian. Holmes, J., said : — 

“ The pluintifi had got his judgment before war was declared, 
and the defendant, the petitioner, had delayed the collection 
of it by taking the case up. . . . There is nothing ‘ myster- 
iously noxious ’ ... in a judgment for an alien enemy. 
Objection to it in these days goes only so far as it would give 
aid and comfort to the other side. Such aid and comfort 
were prevented by the provision that the sum reeovfflfed 

‘ (1910] 2 K.B. 707, 714, per Lord Reading, C J. 

* See Judicature Act, 1873, s. 24 (3). For actor, see McNair, 43. 

» [1916] 1 K.B. 166, 162. 

* (1920), 261 U.a 317, 323. Domke, 226, 223. Cited also by Black J., in 
E» parte Kumezo Kawato (1942), 317 U.S. 69. AJJ.L., vol. 37 (1948), 336-341. 
at m Domke, 533. 636. 

la Lederer y. KaJm (19^), 39 N.Y.S. (2d) 696, the New York Supreme Gourt 
penpaltted the Consul-Oeneral of Haiti, residing in Shanghai, Japaaeseooonpied 
territory, to sue for the oonyetsion of a cheque, tile proofs of tiie judgment to 
be di^potited with, and disposed of the Men Property Onatediim. (nUt 
dMfcikm ateiai oontraiy to pnatiide, aa Domke pointi oat <285, 886). 
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'shoold be paid over to the Alien Property Custodian, ^d the 
judgment in this respect was correct.”^ 

This dictum, with respect, does not represent the common law 
which imposes upon an alien enemy a personal and an absolute 
disability to proceed in the King’s Courts. In The Sovfraeht 
Case,* Lord Wright explained the limited application of this 
decision. 

“ The enemy was already on the record and all he needed 
was to defend the judgment which he had got. Tie wius not 
an actor in the appeal. I venture, however, to think that the 
English law is correct in considering that the mere fact that 
any money received could not go out of the country until the 
end of the war does not exclude the rule forbidduig to an 
enemy a right of suit. It is also clear that to an alien enemy 
a judgment is a more valuable security than a simi»le debt 
and may be valuable for purposes of increasing lus credit 
even during the war.” 

8. Courts (Emergew-if Powers) Act 
The Courts (Emergency Powers) Act, 1914, s. 1 (7), deprived 
“ subjects of a sovereign or State at war uith His Majevsty ” of the 
protection afforded to other persons by the jxiwer to stay 
execution or to suspend the exercise of other remedies. 

The Courts (Emergency Powers) Act, 1939, contained no such 
provision, nor is there any such provision in the Courts 
(Emergency Powers) Act, 1943. It is provided, by a Pule of 
Court, that the court or judge may dispense with service of any 
application under the Act on any defendant or respondent who 
is an enemy witliin the meaning of the Trading with the Enemy 
Act, 1939, as amended by or under any enactment.® 

IV. ALIEN ENEMY ON APPEAL 

1.1 Alien enemy defendant . — defendant against whom 
judgment has been given, has the right of appeal, even though, on 
the outbreak of war, he has become an alien enemy.* 

By giving notice of appeal, in one sense hi' “ initiates ” the 
proce^i^ngB ; 

“ but he is entitled to have his case decided according to law, 
and if the judge in one of the King’s courts has erroneously 

* Compare 1 Bacon’s Abridgment, Aliens, D: “By the policy of the law, alien 
enemies shall not be admitted to actions to recover cfPbcts which may be carried 
ottt of the kingdom to weaken ourselves and enrich the enemy.” (Cited by 
Musbaum, 43 Columbia L. Rev., 1052, note 17.) 

*[1343] A.0.203,236. 

♦Hie Courts (Emergency Powers) Rules, 1943 (S.R. A; 0., 1943, No. 1113), 
ts (7), The author withdraws the opinion expressed in the First Edition^ 60 
Bailhache, J., in Bobinson's Case [1916] 1 K.B. 165, 159), that, in 
an alien enemy defendant cannot seek the protection of the Act.” 
Mertm^s Putknis, PorUr v. Freudsnbsrg [191*5] 1 K.B. 867. 
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adjudicated upon it he is entitled to have recourse to another 
and an appellate court to have the error rectified. Onee 
he is cited to appear he is entitled to the same opportunitieB 
of challenging the correctness of the decision of the judge of 
first instance or other tribunal as any other defendant.”^ 

An English company had presented a petition for the revoca- 
tion of a patent granted to a (ierman subject resident in Giermany 
and belonging to a German (“ompany. Warrington, J., ha^ _ 
ordered revocation ; after the outbreak of war, notice of appeal ' 
was given. The respondents moved to set it aside on the 
ground that the appellants were alien enemies. The Court of 
Appeal held that the appellants were entitled not only to appear 
and be heard on the motion, but, notwithstanding the war, 
to have th(*ir appeal heard in the ordinary course.® 

2. Alien enemy plaintiff. — A plaintiff against whom judgment 
has been given befori' the war, and wlio, upon the outbreak of 
war, becomes an alien enemy, “ unh'ss coming within the 
jmvileged exceptions ” cannot presimt an appeal : Porter v. 
Freudenberg.^ 

“ No (listinetion in ])rineiple ” (‘xists between an alien enemy 
who seeks the King’s assistani'C to enforce a civil right in a 
court of first instanc»>, and an alien enemy who w'cks to enforce 
his right by recourse to t he appidlate courts : 

“ lie is in either case seeking to enforce liLs right by invoking 
the assistaue** of the King in his courts, lie is the ‘ actor ’ 
throughout. He is not brought t.o the courts at the suit of 
auotluT, it is he who invokes their assistance . . 

If he gave notiei* of appeal before the war, the hearing of his 
appeal is suspeiuh'd until peace. During the war he cannot 
be heard in any suit or proceeding in which “ he is the person 
first sotting the courts in motion.*’ 

V. IN BANKRUPTCY PROCEEDINGS 

1 . As creditor. — ^An alien enemy, unless within the privileged 
exeeptioiilB,® cannot petition or prove for a debt : In re Wilson 
and WUsoH.* Horridge, J., dismissed a motion, on behalf of a 
German resident in Cologne, to revise or vary the decision of 
the trustees who had rejected his proof. 

* Per lj()id Rcadmj?. (U., nt 88,3, 884 of [lai.-ij 1 K.B. 

‘lb., at 891. (’ompare Buxbaum v. Amrvrattoni Oeneraii and Ke^dan v. 
Aiseeuraxxmi Generali (1942), 34 N.Y.S. (2d) 480, 116, cited by Uomke, 2i4, 216. 

» 1191.')] 1 K.B. 867 ; and see McNair, 73. 

*/6., at 884. Sw also AktiengeaeUmhaft fur AnUin Fabnkatian, etc. v, 
Levinstein, l4d. [,1915] W.N. 86, per Lord Coaena-Hardy. M.R. 

• See /» re UMcee f 1917] 1 K.B. 48, whore an English company which merely 
did business in an enemy country through a properly appointed agent there, waa 
not an alien enemy, and was therefore entitlra fo prove. 

*(1918), 84 b.J.K.B. 1898. 
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' 9« Claim for dMdend ; Mghi of proof owrmrmg . — -An alien 
enemy may enter a claim for dividend arising out of a contract 
made during peace ; his light of proof survives and may be 
exercised upon the restoration of peace : Ex parte Boussmaker.^ 
Lord Ershine, L.G., said : — 

, “ It wonld be contrary to justioe therefore to confiscate 
this dividend. Though the right to recover is suspended, that 
is no reason why the fund should be divided among the other 
creditors.” 

“ Let a claim be entered,” he ordered, “ and the dividend be 
reserved.” “ As the right to recover was only susi>ended ” — 
‘Lord Beading, C.J., is explaining this case* — “ that was not a 
reason why the fund available for the creditors should be divided 
among the other creditors without regard to the alien enemies’ 
suspended rights. He therefore ordered that a claim be entered 
and the dividend of the alien enemy be reserved . . . under 
these circumstances the Lord Chancellor admitted, not a proof, 
but a claim.” 

And Lord Sumner observed : “ There is all the difference 
betwemi asking the court to grant you something better than 
you have got — ^namely, a juc^nent, which is the effect of suing 
on a simple contract— Wd calling the court’s attention to the 
fact that it has got hold of something which is yours already, 
and ought not to give it away behind your back.”® 

3. As debtor. — An alien enemy debtor may be made bankrupt ; 
he may apply for and obtain his discharge.* Both })arts of this 
proposition follow from the reasoning of Lord Beading, G.J., 
in Porter v. Freudenberg.^ 

VI. INTEREST, WHERE DEBTOR AND CREDITOR 
DIVIDED BY WAR 

1. The will not run, subject to the exception 

below, where debtor and creditor are divided by “ the line of 
war.”* 

In Du Bdloix v. Lord Waterpark,’’ where a promissory note 
was made abroad and the payee did not sue upon it until thirty 
years afterwards, Abbott, C.J., said : — 

(1806), 13 Ves. 71, 72. 

» In Porter v. Freudenberg 11916] 1 K.B. 867, 873. 

* Sodriguez v. Speyer [1019] A.C. 69, J29, 130. 

* MoNur, 73, rating rr Levy (1916), The Timee, 30th January. 

•[1916]! K.B. at 881-884. 

* Pitt Cobbett, 108 ; McNair, 106-107 ; Trotter, 92, 93. See also Chadwick, 
Foreign Jnveelmente tn Time of War (1904), 20 ii.Q.B. 167-187 ; Gregory, Intereet 
em Jkbte During War (1909), 26 L.Q.B. 297-316. McNair (referring to the Treaty 
of VerMillee, art. 296, annex, dauae 22), points out that the treatment of intereA 
ht tlMMe oaaeB will almoat certainly be regulated by the Peace Treaty. 

* (im>, 1 X>. A B. 16, 19, See 26 L.Q.B. 802. 808. 
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“ During the greater part of that time, he was an alien 
enetny, and could not hare recovered even the prindpal in 
this country, and, at all events during that po^on of the 
time the interest could not have run, and it would even lut>ve 
been illegal to pay the bill whilst the plaintiff was an aliett 
enemy.” 

This dictum would not apply to a case in which there ia a 
stipulation for interest or where a fiduciary rdation exists on tt4 
dissolution of a partnership.* 

In In re Fried Krupp Aktiengesdlsohaft,^ a German ordinance 
cancelled interest on debts due to enemies of Germany. 
Younger, J., declined to give effect to this proclamation as 
“ not conformable to the usage of nations ” ; he ordered the 
Custodian to pay interest on debts where interest was allowed. 

In Hugh Stevenson dc Sons v. AHiengesellschaftfur Cartonne^en- 
Industrie,^ an alien enemy partner was held entitled to a share 
of the profits accruing to the firm from the use of his capital 
during the war. 

“ It is difficult to see on what principle,” remarked 
Lord Finlay, L.C., ” the interest is to be forfeited if private 
property is to be respected.” 

2. Reason of the rule. — ‘ ‘ Int erest is payable ‘ for the forbearance 
of money,’ whert'as in time of war, payment cannot be exacted, 
and there is therefore no forbearance. But this will not apply 
whore the debt is payable at a fixed date — as is usual in cases where, 
the debt ia secured by mortgage or other form of security — for 
in such a caselnfe'rest is due not for forbearance but by virtue of 
the original agreement ; although, even in this case, if the agreed 
date for payment of the principal should be reached during the 
war no further interest will be due.’** 

In Hoare v. Allen, ^ the Supreme Court of Pennsylvania held 
that a British subject, resident in London, could not chum 
interest on a mortgage for £16,000 given in 1773, in respect of 
the period of the American War of Independence, from 1776 
until 1783. 

“ Interest is paid for the use or forbearance of money. But 
in the case before us there could be no forbearance ; because 
the plaintiff could not enforce the payment of the principal 
. . . Where a person is prevented, by law, from paying the 

' Per Iiord Parmoor in The Stevenson Case, infra [1918] A.C. 239, 269, 260. 

* [1916] 2 Ch. 194 : [1917] 2 Ch. 188. 

* [1018] A.C. 239, 246, and per Lord Parmoor, at 269. See Trotter, 93-95. _ It 
la aubmitted that intereat on auma due to an enemy pubhe trading oorporatioa 
ia not teoovwable. 

* 2 Pitt Cobbett, 108. 

- * (1789),- 2 Dallaa 102, 108. The eaaea are anabraed in 26 L.QJft., supra. Se4 
Fateroft v. OaUomg (1791), 2 132. 
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{knncipal, he should not be compelled to pay interest during 
the prohibition, as in the case of a garnishee, in a foreign 
attachment.” 

Thus, also, in Brown v. Hiatts,^ B filed a bill against H, his 
wife, to foreclose a mortgage upon real property in Kansas, to 
secure a bond for *2,400 with interest, and to obtain a sale. 
He was a citizen of Virginia (a Confederate State) and had lent 
the money in 1860. The Civil War lasted from 1861 to 1866. 
The bond did not mature till war began. During this period 
the parties were enemies. The present action was instituted in 
1867 ; the relevant limitation period in Kansas was three years. 
The Supreme Court of the United States gave judgment for the 
amount due on the bond with intere.st till judgment, deducting 
the anmunt duo for the period of the war. The statute of 
Ihnitations did not run during the war, the court held : sinct* 
contracts between enemies could not be enforced during such 
suspension, the running of interest ceased. Field, J., said ; — 
“ Interest is the eompeusation allowed by law, or fixed by 
the parties, for the use or forbearance of money, or as datnages 
for its detention, and it would be manifestly unjust to exact 
such compensation, or damages, when the payment of the 
principal debt was interdicted.” 

The learned judge declined tu draw any distinction between 
contracts where interest was stipulated and those where interest 
fs {Mowed bp law. The court thought that — 

‘*the stipulation for intt'rest does not change the ])rinci]>h‘ 
which suspends its running during war.”® 

3. Exception to the rule , — DespRe the dicta in these two cas(‘s, 
it is submitted that the following exception to the rul«> exists. 

“ When interest is stipulated on an instrument until maturity, 
that interest should be payable in any event ” upon the 
restoration of peace.® 

Interest, in such a ease, is the consideration, not for a 
forbearance to sue, but for the use of the raoney.^ If the 
interest matures during the war, it would, at that point, cease. 

Thus, interest on debentures redeemable at a fixed date from 
the date of issue, and interest on perpetual debenture stock, 
will probably continue to run during war. 

American State courts have been divided. 

16 Wallace 177, 185. 

* lb., 188, citing Washington, J,. m Conn v. Penn (1818), Peters Circuit Court, 
684; “ . . . whereas the law ^ohibits the payment of the princi^l, interest 
daring the existence of the prohibition is not demandable.” Koe 26X.Q.R. 301, 

•(Aadwkk 20 L.Q.B. 109, 171, 172 ; 2 Pitt Cobbett, 108. 

192. 
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In Griffith t. Lovdl^^ on the foreclosure of a deed of trust, 
where a subsequent purchaser claimed that interest on the debt 
secured was susjmnded during the Civil War while the parties 
were enemies, Dillon, C.J., said : — 

“ As the debtor had the use of the money, the creditor 
shall be allowed interest ; indeed, as the interest is given by 
the contract, we do not see how the right to it can be denied, 
any more than the right to the principal.” 

The court was equally divided, the other members holding that 
“ as it is unlawful for the debtor to pay, he should not be 
chargeable with the interest.” 

The latter view is found in a great number of American cases 
and is supported by a very learned writer.* 

4. Interest as damages. — ^By the Law Eeform (Miscellaneous 
Provisions) Act, 1934,® a court of record, in any proceedings to 
recover debt or damages, may order interest on the whole or any 
part of the period between the date when the cause of action arose 
and the date of the judgment. The section does not apply where 
interest is payable “ as of right by virtue of any agreement or 
otherwise ” nor does it affect the damages recoverable for the 
dishonour of a bill of exchange. This discretion will no doubt 
be exercised in suspending interest where parties are divided 
by the line of war. 

VII. OPERATION OF STATUTES OF LIMITATIONS 

1. Propositions Submitted 

(а) Where an alien enemy is the potential plaintiff, the period 
of limitation, onee it has begun to run, tcill continue to run against 
him.* The statuk* makes no provision for suspension of time. 

This section must now be read in the light of the limitation 
(Enemies and War Prisoners) Act, 1946. (See Appendix.) 

(б) Where, at the date when the cause of action would otherw^e 
have accrued, the potential plaintiff is an alien enemy, the period 
of limitation does not begin to run against Mm.* 

> (1868), 26 la, 226, cited at 26 L.Q.R., 306, 307. 

• Gregory, 26 L.Q.R., 314, 316 : “ 1. That interest ceases to run on obligations 
atising Wween debtors and creditors who are divided by the lino of war, whethw 
the ooiigationB are express or implied due upon instruments under seal or otherwise.” 

“ Section 3 (1). Upon recovery of interest, see BuUen and Leake, 209-211. 

*Prideaux v. Webber (1661), 1 Lev. 110; The Botmrtg-Hanhury Cose [1943] 
1 Ch. 104, 110. Preston & Newsom, Limitation, of Aetiona (1943), 2nd ed., vii-4i, 6. 

The Statute of Limitations does not apply in Prize but the court may not look 
with favour upon proceedings begun after an unreasonable time. See Colombos, 
op. ok.. 8. 343 : The WUhdtnina [1923] P. 112, 120, 121, and autixoritiee cited. 

* The author, on reconsideration, witiidraws the opinion expressed in the First 
SdUion (48) that ii> every ease time nms against an alien enemy. 
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A statute ot limitatioii oaunot begin to run unless there 
are two things presfflit : a party capable of suing, and a party 
liable to be sued.”^ 

** Kow, ... it cannot be said, that a cause of action exists, 
iinlftHH there be also a person in existence capable of suing.’^* 

(e) Since an alien enemy is bable to be sued, the period of 
limiiation runs and continues to run against him? 

2. English Authorities 

(a) In Frideaux v. Webber*' (arising out of the Civil War), to an 
action for trespass, battery and imprisonment, the defendant 
pleaded the Statute of Limitation. The plaintiff replied “ That 
certain Bebels . . . had usurped the Government, and none of 
the King’s Courts were open.” The court adjudged for the 
defendant : 

“ And the Beason they gave that the Statute of Limitation 
was a good Bar (be it so, as it was pleaded, that the Courts 
were not open), was. Because there is not any Exception in 
the Act of such a Case ; and Infants had been bound thereby 
if they had not been excepted.” 

(b) In Lee v. Rogers,* the reporter observes upon a case in the 
Common Pleas on a promise made in 1646. The defendant 
pleaded the statute ; the defendant replied that until 1648 he 
was a Member of the House of Commons, “ and that then the 
Government was usurped and no Courts erect.” The plaintiff 
brought action as soon as the courts reopened on the Bestoration. 

“And on Demurrer it was adjudged (as I heard) . . . 
Thirdly, That Privilege of Parliament, nor the Courts being 
open, are not any Excuse against the Statute of Limitations, 
not being excepted out of the Statute . . .” 

(c) In HaB v. Wyboum,* Bynton’s case was quoted, where 
Bridgman, C.J.. held that. — 

* Thornton v. Clarmorrit {Lord) (1900) 1 Ch. 718, 728, 729, per Viiughan- 
WilUama, L J. Preston k Newsom, op. at., 3, 4. 

* Murray v. Baal India Company (1821), 6 B. ft Aid. 204, 214, 215, per Abbott, 
CJ. In an action by an administrator upon a bill of exchange, payable to the 
testator, bnt accepted after his death, time begms to run from the date of the 
grant of administration, not from the time the bills become due, there being no 
eanse of action until toere is a party capable of suing. 

* Pnstmi ft Newsom, op, dt,, viii ; eonlm, McNair, 81 : “ To penalise a person 
to tills country for not suing to-day a person in Germany, Italy or Japan, would in 
niaay cases work grievous injustice, even if substituted service could be effected, 
adum it is considerra how frequent^ it is necessary for a plaintiff to obtain evidence 
horn tile country to which tiie defendant resides or carries on business.*’ Sec 
Rdttrtby v. An^-Ameriean (HI Co,, Ltd. [194.5) 1 £.B. 23, per Lord Goddard. 

*(1661), 1 Lev. 31. Cited with approval Iw Lord Clausen in The Bowing, 
BmOmry Cose [1943] Oi. 104, 110. 

* 1 Lev. no. 

*(1^0), 2 Salk. 420, dted with approval by Lord Caaoson, supra. 
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** the oeorta ci jtutice abut up so as xu> original 

could be filed, yet this statute urooid bar the aotdou ; be<^use 
the statute is general, and must work upon all cases which 
are not exempted by the exception.” 

(d) In Beekford v. Wade,^ Sir William Grant, M.B., declared i— 
« General words in a statute must receive a geneaal 
construction ; unless you can find in the statute itsdS some 
ground for limiting and restraining their meaning by reasonable 
constaruction, and not by arbitrary addition or retrenchment.” 
The true rule, he continues, is laid down by Sir Eardly Wilmot 
who mentions the Statute of Limitations “ as an instance of a 
case, in which infants would be barred, if it were not for the 
introduction of the saving clause.” 

“ A very strong case is put : that of the Courts of Justice 
being shut up in time of war ; so that no original could be 
sued out ; and yet it has been given as the opinion of learned 
judges, that even in that case the statute would continue to 
run.” 

After citing the decision of Bridgman, C.J., he says : — 

“ and in 10th Modem this resolution is said to have been 
often approved by Lord Chief Justice HoU. Here is a Statute 
which contains no exception whatever in favour of absentees : 
we are therefore of opinion, that it is impossible by construction 
to introduce that exception into the law.”® 

(c) In De WaM v. Braune,* the wife of an alien enemy resident in 
Russia during the Crimean War, unsuccessfully claimed to sue 
in her own name upon a contract. The husband, it was argued, 
being an alien enemy, was civUiter mortuus. He must be joined 
in all actions after coverture, said Brarawell, B., obiter : 

“ It is sought to take this case out of that rule,” he 
continued, “ by saying that the husband cannot sue, but that 
is no answer. It may be that the effect would ultimately be 
to bar the action, by reason of the Statute of Limitations, but 
the inconvenient operation of that statute is no answer and 
does not take the case out of the general mle.” 
if) In Boming-Hmbv,ry*» Trustee v. BovningSanbury,* a 
husband lent his wife £10,000 in 1924. In 1929 she repaid 
£1,000. She died in 1931. Her husband was appointed sole 
executor. In 1936 he was adjudicated bankrupt and the unpaid 
balance of the debt became vested in his trastee in bankruptcy, 

* (1805), 17 Vw. Jur. 87, 91. 92, 93. The oaee cited is Lord Bwkin/ghamtihin 
V. Dnury, Wflm., 177, 194. 

* Ib^ 98, 94, referring to Avbry v. Fortaeue, 10 Mod. 206. 

* (1866), 26 W. Ex. 343, 346 ; See 1 Lindley, Law ofCompanie*, 6th ed. (1902), 
63. note to) t Eolhx*, Law ef TmU, 14th ed. (P. A. Lendon) (1989), 60, note (?)• 

<fl9^ C%i. 876 { [19481 Ch. 104, 110. Seagram v. AToiiiAl (1867), 
XkB. S 988. was dietinguimed. 
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who in 1936 issued a writ against him as executor, claiming 
£9,000. Bennett, J., held that neither a statement in an Inland 
Bevenue affidavit (sworn to obtain probate), nor a note in a 
letter written to the trustee by the executor's solicitors, con- 
stituted an acknowledgment so as to prevent the debt from being 
barred. On appeal, the trustee took the additional point that 
the running of the Statute of Limitations was suspended from 
1941 as long as the plaintiff and the defendant would be the same 
person — the creditor being the debtor’s executor. Lord Clauson, 
after referring with approval to Prideaux v. Webber,^ and the 
older authorities, said : — 

“ This decision appears to have been based on the view 
that the words of the Act governed the matter, and that the 
absence of any exception in the Act of a space of time when 
no action could in fact be brought was fatal to the suggestion 
that such an exception existed.” 

3. Limitafion Act, 1939 

The relevant statutes do not except an alien enemy. The 
Limitation Act, 1623, s. 7, specifies five cases of disability : 
being under twenty-one years, or a feme covert, or non compos 
mentis, or being imprisoned, or beyond the seas.* Section 7 is 
now confined to infants and lunatics. 

On Ist July, 1940, the Limitation Act, 1939, came into 
operation.* The periods of limitation prescribed by this 
comprehensive statute are extended in cases of “ disability.”* 

“ For the purposes of this Act, a person shall be deemed to 
be under a disability while he is an infant, or of unsound 
mind, or a convict subject to the operation of the Forfeiture 
Act, 1870, in whose case no administrator or curator has been 
appointed under that Act.”* 

This rMnjition would appear to be exhaustive. 

For another reason it is submitted, both that the statutory 
definUiowiB exhaustive, and that the relevant period of limitation 
continues to run against an alien enemy during war— -subject 
to the statute confirming thje Treaty of Peace.* 

The Law Bevision Committee, in their Fifth Interim Report, 
exhaustively considered whether the statutes and rules of law 
relating to the limitation of actions required amendment or 

» (1661), 1 Lot. 3ll ~ 

* See CSiitty, Law of OontraeU, 16th ed. (1937), 216, 216. Covertnre, impriaon- 
meat and the absence of the plaintiff beyond the seas are no longer disamties. 

* limitation Act, 1939, s. 34 (2). 

«.B., S.22. 

•lint. 31 (2). 

* Hw snbject is now governed by the limitation (Enemies and War Prisoners) 

Aet, 1946 (see Appendix). ' 
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modifioatioQ.^ Their terms of reference were in tibe widest 
words : the disabilities of plaintifis, the circumstaaces 

affecting defendants which prevented the periods of limitation 
from beginning to run.” The report contains detailed 
Observations upon the disabilities found in the Statutes of 
Limitation and the differences between the divers statutory 
rules; it discusses absence beyond the seas, convicts tmd^ 
sentence of penal servitude, and diplomatic immunity ; of ati^ 
enemies no word can be found.® The incapacity of an alien 
enemy to sue is an unqualified rule of “ personal disability.*^ 
This is “ a remarkable omission/’ if the r^ is that time does 
not continue to run against an alien enemy during war, while 
his right of action is suspended.® 

On the other hand, the strength of this argument (submitted 
in the first edition) has been somewhat affected by the decision 
in The Fibrosa Case.* It had previously been thought that 
“ the mere fact that the doctrine . . . [se. in Chandler v. WeJsfcr] 
was referred to the Law Revision Committee for consideration 
implies conviction in high quarters that the oxily way of getting 
rid of it was by legislation.”* The House of Lords overruled 
part of the doctrine. Yet the two cases are not parallel : the 
whole subject of limitation — including the disabilities of p l aintiffs 
— ^was referred to that committee. 

4. The American Law 

The American view is that since an alien enemy is tmder a 
disability and cannot sue during war, the Statute of Limitation 
cannot run against him during war, but is “ suspended ” : 
Hanger v. AMott.’’ 

The headnote is as follows : — 

“ The time during which the courts in the lately rebellious 
States were closed to citizens of the loyal States, is, in suits 
brought by them since, to be excluded from the computation 
of the time fixed by statutes of limitation witliin which suits 
may be brought ; though exception for such cause be not 
provided for in the statutes.” 

* 1936, Cmd. 6334. And see p. 5, 1. C. 

’Pages 18-22; as. 14-18; Recommendations (9), (10), (11), (12) and (20) at 42,43. 
*Coke m Calvtn's Caae (1608), 7 Rep. 17a. And see per Lord Sninaer in 
Bodnguet v, Speyer [1919] A.C. 69, 108, 117, nvpro, 133. 

* This argument, based upon the absence from the report of an authoritative 
committee, of a suggested rule of law, was used by the Ciourt of Appeal, who held 
that fiiete is no nw of common law that communications between husband and 
wife during marriage are privileged : Shemton v. Tyler [1939] Cb. 620, 628, per 
Sir Wilfrid Greene, ^R., and at 647, per Luxmoore, L. J . (Holdsworth’s criticism, 
66 L.Q.R. 189, doM not affect the present argument.) 

‘[1948JA.0.82. 

* Professor P. H. Winfield (1941), 67 L.Q.R. 439, 440. 

'(1867), 6 Wallace, 632. 639, 640. For a critioisip od this case, see Praeton 
and Newioai, «p, eit., viii, ix. 
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difiord, J.f txaces the progresaiTe rdaxation of roles against 
alien enemies, and points out that the Act of 1623 was passed 
more than a century before it came to be xmdeistood that debts 
due to alien enemies were not subject to confiscation. 

“ Old decisions made when the rule of law was that war 
annulled all debts between the subjects of the belligerents, are 
entitled to but little weight, even if it is safe to assume that 
they are correctly reported, of which, in respect of the leading 
case of Frideam v. Webber^ 1 Lev. 31, there is much doubt.” 
Moreover, the parties in those cases were dtizens of the same 
jurisdiction ” ; most of the decisions were given before the rule 
became that war only suspended debts between enemies and 
peace restored the remedy. Plowden said that things 
<< happening by an invincible necessity, though they be against 
common law or an Act of Parliament, shall not be prejudidal ” ; 
that the courts were shut, Clifford, J., continued, “ is a good 
excuse on voucher of record.” 

“ Peace,” he continues, “ restores the right and the 
remedy, and as that cannot be if the limitation continues 
to run during the period the creditor is rendered incapable 
to sue, it necessarily follows that the operation of the statute 
is also suspended during the said x>eriod.’” 

In Brown v. Hiatts,'^ it was held that the Statute of LimitationB 
of Kansas did not run against the complainant during the Civil 
War. Field, J., declared : — 

** Statutes of limitation . . . proceed upon the principle 
that the courts of the country where the person to be 
prosecuted resides, or the property to be reached is situated, 
are 0 ]^ during the prescribe period to the suitor. The 
priqci^e of public law which closes the courts of a country 
to a public enemy during war renders compliance by him 
with such a statute imiwssible. As is well said in the recent 
case of Semmes v. Hartford Insurance Co.,* ‘ the law imposes 
the limitation and the law imposes the disability. It is 
nothing, therefore, but a necessary legal logic that the one 
period should be taken from the other.’ ” 

WiUiston similarly states that war is excluded from the 
computation of the statute in a subsequent suit by a citizen of 
the country which was at war with the country of the forum.* 
He cites Amy v. Watertown {Ho. 2)* ; “ The general law operates 
as a qualification, or tacit condition of the particular statute.” 
Three observations must be made. First, English Statutes 

» (1887), 6 Wftllaoe 542. ” 

* (1872), 16 Wallace 177, 184, 185, mpra, 176. 

* 18 WaUaoe 168, 160, per Hiller, J. 

* Lm (4 CmOnuM (1922), Snd ed., toL VI, t. 2018. 

* <1688), 130 U£. 320, 326. 326, per Bndley, J. 
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cannot ftJl into legal deanetude. Beeondifi, tbe modem rales am 
not in the Limitation Act, 1623, bat in the Limitation Act, 
1989 ; and this does not “ suspend ” the period of limitation 
once it has began to ran. 

“ The general rale is that the language of the Act moat 
prevail, and no reasons based on apparent inconvenienoe car 
hardship can justify a departure from it.”‘ 

Thir^f the dictum of Plowden quoted by Clifford, J., camiHit 
be accepted as the modem law. 

6. Sir Arnold McNair'a View 

Internaiaonal lawyers foUow the American view.® Professor 
C. N. Cre^ry deduced from the American decisions the 
following principles. The Statute of Limitations will not ran, 
he submits — 

“ (]) when the parties are so divided by the line of war 
that the plaintiff cannot have access to the court ; 

(2) when the court to which the plaintiff has a r^ht to 
have recourse does not sit on account of the disorder of 
war.”® 

Sir Arnold McNair, founding also on the cases decided in 
the United States daring the War of 1914, comes to the same 
conclusion.* Statutory disabilities, he maintains, are curable ; 
an alien enemy has no “ persona standi injudicio." 

130 us., at 324. 

> Phillipsun, op, rit,, 74, 76 ; Pitt Cobbett, op. eit., 108, note (a), 117 ; Trotter, 
87-90; Chadwick (1904), 20 L.Q.R. 168, 169. 

' Gregory, The Effect of War on the OperaHon of Statutes cf Limilatum (1914), 
28 Harv. L. Eev. 673-S82, at 681, 682. 

* McNair, 74-81. 

A. Upon pre-war causes of action, he refers to— 

1. Inland Steel Co. v. JeUeovic (1926), 150 North Eastern Reporter (Indiana) ; 
Annual t)ige<it, 1925-26, Case No. 343 ; a claim for workmen’s compensation, 
where the deccMed lost his life in 1917 and the defendants filed their olaun in 1923, 
aithin two years of the official end of the war between the United States and 
Anstria-Hungary. 

2. Nathan v. Equitable Trued Co. (1929), 260 N.Y. 260 (New York Court of 

Appeals) ; Annual Digest, 1929-30, C^ No. 286. The New York Ciyil Practice 
Act speenfioaUy provided that, daring war, time does not run against an alien eamj 
plaintiff or defendant and that (by a. 28), “ Disability most exirt when ligiU 
acomes. A petsem cannot avail himself of a disability unless it existed when hk 
right of action or of entry accrued." It was held that where a cause of action 
accrued in March, 1917, and the plaintiS' sued in 1927 within six years of the offictal 
end the war between the United States wd Germany (which lasted firom Aprd, 
1917, until June, 1921), the period of the war could not be deducted. Delivering 
tibe opinion of the court (including Cardoso and I«lunan, JJ.), O’pkimi, J., said : 
“ Unlm plain language be disregarded, s. 28 must be held to to svsiy 

disability defined m the dvil Practice Act urd necessarily includes the one 
resulting from a state of war as those Mising from infimpy. insanity or Impchstme 
mint. ... If the oanse of action aoomed during beiUgseenegr, the latw duntfen 
of (he war is to he dedueled. When the lif^ to eoe existed hefera the wur. |W| 
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** He is outside the protection of the King and, we sap;est, 
outside the scope of any statute of limitation. He is off 
the legal map so far as enforcing rights are concerned. How 
then can periods for the limitation of action run against 
him t 

Sir Arnold submits that the effect of the outbreak of wax 
is “ to suspend the running of statutes of limitation, whether 
they have already begun to run or not ” ; to allow the right 
of an alien enemy to perish, “ comes very near to confiscation 
of his property, which can only be doim by ‘ inquisition of 
office ’ or by legislation.”^ This also applies to claims against 
an alien enemy defendant.’ 

The author respectfully agrees that since, during war, an 
alien enemy is incapable of suing, no cause of action can accrue 
to him and therefore, that time cannot begin to run against him. 
But how can one read into the statute a suspension of the period 
of limitation when it has already begun to run f Would not 
the court then make the law instead of administering it f’ 

6. Under Treaty of YersaUles 
By the Treaty of Versailles which received the force of law 
by the Treaty of Peace Act, 1919, and the relative Orders in 
Council : — 

“ All periods of prescription, or limitation of right of 
action, whether they began to run before or after the outbreak 
of war, shall be treated in the territory of the High Contracting 
Parties so far as regards relations between enemies as having 
been suspended for the duration of the war. They shaU 
begin to run again at earliest three months after the coming 
into force of the present Treaty. This provision shall apply 
to the period prescribed for the presentation of interest or 
dividend coupons or for the presentation for repayment of 

more extensive privilege is accorded an alien enemy than an infant, a prisoner 
or an insane person.*’ 

B. Upon causes of action accruing during the ujar, he refers to— 

1. Siplyak v. Dams (1923), 226 Pa. St. 49 (Pennsylvania) ; Annual Digest, 
1923-24, Case No. 224. The deceased died of an industrial injury in 1919 ; the 
claim was made in 1921 by his widow, an Austrian living in Austria. A claim 
must be filed within one year after death. The Peace T^ty was concluded in 
1921 and the claim was filed two years after the death, but within one year of the 
Treaty. The court followed Hanger v. Abbott, 73 U.S. 632. 

2, Industrial Commission of Ohio v. Motar (1931), 124 Ohio 418 ; Annual Digest, 
1931-32, Case No. 226. A claim for workmen’s compensation filed more than 
tw years after death, but within two years of the end of the war with Austria, 
Iras not barred. 

»HoNair,78. 

•/b., 80. 

»/b.,80,8L . 

* Amy r* Wakrtoum (No, 2) (1889), 130 U.S. 320, 324, per Bradley, J. 
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secoriiies drawn for repayment or repa 3 m>ble on any other 
ground.” (Art. 300 (a) ; See Cmd. 6591, para. 9.) 

Postscript 

Since this chapter was in page proof, the Report of Ike 
Committee on Limitation of Actions and BiUs of Exchcmge (of 
which W. L. McNair, E.C., was chairman) has been published 
(1945, Cmd. 6591). This appears to confirm the propositions 
submitted in the text, by the author. 

Based upon this , report, the Limitation {Enemies and W«r 
Prisoners) BiU was introduced into the House of Lords. {Official 
Report, House of Lords, yoL 134, No. 14, 23rd January, 1945, 
cols. 630-633 ; House of Commons, vol. 407, No. 30, 9th 
February, 1945, cols. 2397-2404.) 

The Report observes ; — 

“ It may well be that a distinction must be drawn between 
causes of action which have accrued before and after the 
outbreak of war. But in the absence of judicial interpretation 
of the very precise words of the Act, we consider that, if as a 
matter of policy it is decided that the suspension should be 
the general rule, expresh statutory provision should be made 
to that effect.” (Cmd. 6591, para. 7.) 

The committee recommended (para. 27) : — 

1. That in a cause of action to which one party has been 
a statutory enemy, or a prisoner of war or a civilian internee 
in enemy or enemy-occupied territory, the periods of limitation 
should be suspended while the party was an enemy or prisoner 
or internee and for twelve months after ceasing to be an enemy 
or prisoner or internee or after new legislation, whichever be 
the later (see para. 20). 

2. That territory should be treated as enemy territory as 
long as any provisions of the Act of 1939 applied to it (see 
para. 17). 

3. That an enemy shall prima fade be deemed to have 
continued as such until the territory ceased to be treated as 
enemy territory (see para. 16). 

4. That otherwise there should be no general suspension of 
periods of limitation (see para. 25). 

5. That no amendment should be made to the BUls of 
Ewohange Act, 1882 (see para. 26). 

The committee annexed a set of Draft Clauses which the Bill 
broadly foUows. 
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A. AT COMMON LAW 
I. Executory Contraotb; Rule of Abrogation 
1. Contrail requiring Intercourse with Enemy, Abrogated 
** A STATE of war between this kingdom and another ootm^ 
abrogiOes and puts an end to aU exmn^ry eowtraets whieh for their 
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foxtiber i>eif<nmja]i6e require, ae it is often phreeed, 

4nferreufre between the one oontrectinj^ 'isisctiy, subject to the 
King, and the other contraicting party, an alien enemy, or anyone 
voluntarily redding in an enemy country ... I think the word 
* intercourse * is s^cient without the word ‘ commercial * : 

Sfid Bieber <fe Co. v. Rio TitOo Co.^ 

This prohibition of ** intercourse ” is not con^ned to 
commercial or trading intercourse.* 

“No intercourse with an alien enemy should take place 
unless by x^ermissicm of the State.’'* 

Not all contracts between those under the King’s Peace and 
alien enemies are dissolved, but only such contracts as require 
intercourse with the enemy or are contrary to public policy. 
Lord Dunedin* thus states the principle ; — 

“ Upon the ground of public policy the continued existence 
of contractual relations between subjects and alien en^nies, 
or imrsons voluntarily residing in the enemy country which 
(1) gives opportunities for the conveyance of information 
which may hurt the conduct of the war, or (2) may tend to 
increase the resources of the enemy or cripple the resources 
of the King’s subjects, is obnoxious and prohibited by our 
law.”® 

An executory contract, to be abrogated, either must involve 
intercourse with the enemy or must be contrary to public 
policy.* At common law, trading with the enemy is unlawful ; 
its tendency is to enhance the resources of the enemy or to cripple 
those of the subjects of the King.’ To keep alive an executory 
contract with an enemy — 

“ hampers the trade of the British subject, and through him 
the resources of the kingdom. For he cannot, in view of the 
certainly impending liability to deliver (for the war cannot 
last for ever), have a free hand as he otherwise would. He must 
either heep a obtain large stock tmdisposed of, or, if he sells 
the whole of the present stock, he cannot sell forward, as he 
would be able to do if ho had not the large demand under the 
contract impending. It increases the resources of the enemy 

»tl«l8] A.C. 280,' at 267, 268, per Dunedin. See McNair, 82-121. 

Ihamond, The Effect o/ War on Pre-existing Contracts Incotmng Bnesng Naisondk 
(1944), 53 Yale IhJ. 700-720, for Kngluh and Amenoaa oases, and for the 
diffisrenoes. Suspension, m the United States, is the general role. 

• IJo&sm T. Premier 00 A Pipe Lint Go., Ltd. [1916] 2 Ca>. 124, 135. 

* Tinsfley v. MtUlrr [1917] 2 (%. 144, 171, per Sorutton, LA. 

* [1918] A.C., reviewing authorities at 268-271. He approved Zim Oorporatkse 
V. Birsek [1916] 1 K.B. 641 (aA.). 

• JJ., at 274. See Sfftti of War an Oontraels (1917), 31 Harv. L. Bev., 940-643. 
•A., at 274. 

Ben The Boem I per mtW. Bam ; rustaiiy 

V. (1802), 3 Bos, A P. 191, 198, 199, per Lord Alvaaley. 
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for if tlie enemy knows that he is contractually sure of getting 
the supply as soon as war is over, that not only allows him to 
denude himself of present stocks, but it represents a present 
value which may be realised by means of assignation to neutral 
countries.”^ 

The illegality of communication, with the enemy does not 
depend upon its triviality, nor does the illegality of trading 
with the enemy depend upon whether it is profitable, or 
otherwise.* 

2. “ Landmarks of the Law ” 

The three “ landmarks of the law,” said Lord Dunedin, were 
in the judgment of Lord Stowell in The Hoop* in 1799 ; in 
Lord Alvanley’s judgment in 1802 in Furtado v. Rogers*-, and 
“ still more explicitly ” in the judgment of the Queen’s Bench 
in 1867 in Esposito v. Bowden.* 

(a) In The Hoop,* Sir William Scott declared : — 

“ . . . there exists such a general rule in the maritime 
jurisprudence of this country, by which all trading with the 
public enemy, unless with the permission of the sovereign, 
is interdicted. It is not a principle peculiar to the maritime 
law of this country ; it is laid down by Bynkershoek as an 
universal principle of law : ex naiura belli commercia inter 
hostes eessare non est dubitandum. In my opinion no principle 
ought to be held more sacred than that this intercourse cannot 
subsist on any other footing than that of direct permission of 
the State.” 

Beferring to another principle of law, “ of a less politic nature, 
but equally general in its reception and direct in its application ” ; 
the d^biUty of an alien enemy to sue, he continues : — 

“ A State in which contracts cannot be enforced, cannot 
be a state of legal commerce. If the parties who are to 
contract have no right to compel the performance of the 
contract, nor even to appear in a court of justice for that 
purpose, can there be a stronger proof that the law imposes 
a legal disability to contract ! To such transactions it gives 
no sanction ; they have no legal existence ; and the value of 
such commerce is attempted without its protection and against 
its authority.” 

(b) In Furtado v. Rogers’’ an insurance effected in Great 
Britain in 1792 on a French ship before the war between England 

‘ [iaiS] A.C., at 276, per hard Dunedin. 

' Ib., 276, 277, per Lord Atkinson. See (1944), 61 South African L.J., 633. 

* (1799), 1 C. Bob. 196. 

♦(1802),3Bo8. &P. 191. 

* (1867), 7 E. & B. 763. 

* (1799), 1 C. Bob. 196, 198, 200, 201. 

Sm J. Dnndiw White, Trading with the Enemy (1900), 16 L.Q.B. 397-413. 

* (1802). 3 Bo«. ft F. 191, 198, 199, 200. 
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and France ('nrhidi began in February, 1793), did not cover a 
loss by Britifih capture at Martinique in 1793. The plaintifi 
was French and lived at Bayonne. In 1796 a royal licence was 
granted to Messrs. A. B. & Co. authorising them to receive from 
the underwriters the money for which they had subscribed j 
the action was brought upon the directions of Messrs. A. B. & Co. 

To insure enemies’ property is, at common law, illegal, 
Lord Alvanley held ; a contract made before the war is equall;^ 
unavailable, since it is equally injurious to the interests of the 
country. 

All “ commercial interoounse with the enemy ” is illegal at 
common law; insurances founded upon such intmrcouise are 
also illegal. “ For it being determined that during war all 
commercial intercourse with the enemy is illegal at common 
law, it follows that whatever contract tends to protect the 
enemy’s property from the calamities of war, though effected 
antecedent to the war, is nevertheless illegal.” 

(c) In Esposito v. Bovoden^ a Neapolitan shipowner, then in a 
British port, agreed with the defendant, a British subject, in 
1853 to take his Neapolitan ship the Mane Christina from the 
Tyne to Naples and, after discharging the cargo, to proceed to 
Odessa, load a oaigo of grain and to proceed to Falmouth, 
act of God, the Queen’s enemies and all accidents of the seas 
excepted, with usual provisions as to laying days and 
demurrage. The cargo was not loaded and the ship was 
detained on demurrage above the laying days, but the defendant 
declined to pay demurrage. He pleaded that before cargo was 
provided, in 1864 the Queen declared war against the Emx>eror 
of Bussia, and that Odessa had since been a hostile port. It 
had become impossible to perform his agreement without 
trading with the enemy ; the charterparty was rescinded. 

The Court of Exchequer Chamber held that shipment from 
an enemy port, even in a neutral vessel, involved trading with 
the enemy. Willes, J., declared : — 

“ It is now fully established that, the presumed object of 
war being as much to cripple the enemy’s commerce as to 
capture his projierty, a declaration of war imports a 
prohibition of commercial intercourse and correspondence 
with the inhabitants of the enemy’s country, and that such 
intercourse, except with the licence of the Crown, is illegal.” * 

* (1867), 7 E. ft B. 763. 

* Ib., 770. Upon dte prohitHtion of “ correspondenoe,** see Bailfaaohe, J., 
in MiUui v. JUum/ord [1016] 2 K.B. 27, 33 : “a person, a subject of a 
Power, who at the beiginning of the war traded here and at Antwerp, cannot wtito 
and send a business letter from this country giving instructions to his Antwwp 
agent as to hia businees there.” He cites The BajM (1814), 8 Cranch, 165, 182, 
163, where it was held that an American dtisen could not lawfully send a sh^ to 
bring from England goods bought fadbre the war. Johnson, J., ddivering hb* 
Opinion of the court (induding Msmh a l l, O.J., and Story, J.j, add t ” But the 
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deoisiOB i& JPotU y. B«ZI* and tiie “great ease of The 
Meop ** ' restored the rale that — 

“ one of the ooneequencea of war » the absolnte interdiotion 
of all oommerdal intercourse or correspondence between 
subjects of the hostile countries except by the permission of 
theh recfpective Sovereigns.” * 

' It is illegal, without licence, to bring from an enemy p(urt, 
even in a neutral ship, goods bought in the enemy’s country 
after the outbreak of war, even if they were not bought from the 
enemy : “ taading with the inhabitants of an enemy’s country 
is trsiding with the enemy.”* The effect of a declaration of 
war is equal to the effect of an Act of Parliament prohibiting 
“intercourse with the enemy except by the Queen’s licence.”* 

A contract ot affreightment made before war and imoxecuted 
when war is declared, if the further execution becomes “ unlawful 
or impossible,” is dissolved and both parties are absolved from 
furtker performance.* Further, the removal of merchandise, 
after knowledge of the war, without a royal licence, even though 
acquired before the war from the enemy’s country, is generally 
ille^^.^ The court concurred with the decision in Beid v. 
Hoskins,* where it was held that (the shipowners being British) 
the master’s duty was to leave Odessa. The more convenient 
course, continued Willes, J., is that “ both should be at once 
absolved, so that each, on becoming aware of the fact of a war, 
the end of which cannot be foreseen, making the voyage or the 
shipmmit presumably illegal for an indefinite peri^, may at 
once be at liberty to eng^e in another adventure without 
waiting for the bare possibility of the war coming to an end in 
sufiScient time to allow of the contract being fulfilled, or some 

ol^eot, policy and cpirit of the rule is to cut off all communication or actual 
looomotiM hiterconxBe between individuab of the belligerent States. Negotiation 
or eontraot bos, tbeiufore, no necessary connection with the offence. Jnttrcoum 
iaooDsIstent wi^ actual kogUUty is the offence against which the operation of the 
role is direoted ; and by substituting Uiis definition for that of trading imth on 
t/nmg an answer is given to this argument.” 

* (laOO), 8 T.B. 648. 

» (1799), 1 C. Rob. 196. 

* 7 E. ft B., at 789, 780. As Scrutton, L.J., points out in Tingleg v. MsUtr 
[1917] 2 Cb. 144, 170, at common law, owing to Lord Mansfield’s attitude 
to insuranoes, die law bad been unoertain : Qitt v. Maton (1786), 1 T.R. 84, per 
Lord Mansfield ; JBe» v. QiUtm (1798), 1 Bos. ft P. 346, 364, per Buller, J. 

<7 B. ft B., at 780. 

» J6., 781. 

* 783. Willes, J., cites Kent, Commeniariee, 3rd vol., p. 248 (4th ed.), 
and his dedsion in QHtuxM v. WaMington, 16 John. 438, that a partnership 
with a fbnigner was dissolved upon war hrtween the two countries. 

f Jb^ 785. NamMs, even widumt knowledge of the war. 

44B.ft B.9^} 6E.ftB.729. 
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other oppoftoidty of lawfully perfonoing the conixaot petohimee 
ari8ii:i^.**^ Hence the origin of the rtde as to war “ at once working 
an aheolnte dissolntion.'* 

“ for a Britith subject (not domiciled in a neutral 
country . . .) to ship a cargo from an enemy’s port even in a 
neutral vessel, without licence, is an act primafack and under 
all ordinary drcumstances a dealing and trading with the 
enemy, and therefore forbidden by law.” • 

3. Suspensory Clause, lUagal 

(a) A clause suspending the performance of such a cotOract in 
the event of war, which would keep the contract alive and allow 
the enemy to realise its value by assignations to neutrals, is 
contrary to public policy, illegal and void : Ertel Bieber Case.^ 
Large quantities of cupreous ore were to be shipped by 
instalments during several years by an English company in 
Spain to three Glerman companies. The contracts contained a 
“ suspensory clause ” in the event of “ strikes, war, or any 
other cause over which the sellers have no control ” ; the 
obligation to ship and/or deliver should be suspended during 
the continuance of the impediment and for a reasonable time 
thereafter. There was a corresponding provision in favour of 
the buyers. The buyers had a yearly duty to declare quantities ; 
and there was an arbitration clause. Upon the outbreak of war 
one contract had been almost performed ; no deliveries had 
begun under the second contract, which was intended to be 
performed from 1915 to 1919. These contracts, involving 
trading with the enemy, were, upon the outbreak of war, 

1 7 E. & B. 792. 

• /d., 793. Lord Reading, C.J., in Porter v. Frevdenberg [1915] I K.B. 857, 
867, 888, said that the law against trading with the enemy was founded upon the 
oonoeption that subjects of Ae Crown were at war with subjects of the States at 
war with the Crown, “ . , . later it was grounded upon public policy, which 
forbids the doing of acts that will be or may be to the advantage of the enemy 
State by increasing its capacity for prolonging hostihtiea in addmg to the credit, 
money or goods, or other resources available to individuals in the enemy State.*' 
Trading with a British or a neutral subject trading in the hostile territoiy is as 
much assistance to the enemy as if he were a subject of the enemy State. 

Bs>ty, examining the English and American oases on Intercourse with Alien 
FMmiee in (i915)> 31 L.Q.R, 30-49, comes to the conclusion that the real ground 
of prohibition is not the augmentation of the enemy's resources (which is not 
prominent until 1854), but the supposed dangers of intercourse alone " (44). 

Those contracts, he says, which involve no intimate intercourse, are mmfy 
suspended (43). The rule of dissolution and invalidity is derived j&om **the 
danger and impossibility of permitting Intimate intercourse between the subjects 
of enemy States " and not &om ** any abstract theory of individual hosttiity^*' 
nor from "any imagined benefits of suppressing the enemy's trade" (49). 
X>r. Baty thought that the pohibition was no longer " reasonable." These worn 
were written early in the first World War and before Iiord Sumner's speech in 
the gHM Buber Cim [1918] A.a 980, 284-392, 288. 

• [1918] A*a 260. 
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abrogated. The stupenaory dauae, eren if it applied to a war 
between the oonntries of the partiea, was contrary to public 
policy and void. Two of the contracts were in German form ; 
the question whether they were void was to be determined by 
English, not by German, law.^ 
liord Sumner said : — 

“ Secondly, the court decided in express terms that 
illegality does not susi>end ; it dissolves. What the' law 
forbids is impossible of performance to those who owe 
obedience to that law, and this higher public obligation 
discharges any private obligation to the contrary.”^ 

A subject may not provide by stipulation that a contract 
which the law dissolves should be suspended.’ 

“ ... if upon public grounds on the oqtbreak of war,” 
Lord Sumner asks, “ the law interferes with private executory 
contracts by dissolving them, how can it be open to a subject 
for his private advant^e to withdraw his contract from the 
operation of the law and to claim to do what the law rejects, 
merely to suspend where the law dissolves ? The prohibition, 
which arises at common law on the outbreak of war, has for 
this purpose the effect of a statute.”® 

The courts, he reasons, “ could not have adopted the rule of 
dissolution unless they had reasoned that suspension would be 
inconsistent with this principle of the law of contract.”* After 
quoting the language of Willes, J., in Esposito v. Bowden,'^ he 
continues ; — 

“ To his nund I think it is clear that the rule was one made 
to provide certainty at the outbreak of war, where in itself 
everything is uncertain ; that it was one made lo apply 
generally, . . . ; and that, for the purpose of applying it, the 
case must be looked at as things stood when war broke out, 

* “ Where » (xmtract confliota with what are deemed in England to be essential 
pablic or moral interests, it cannot be enforced here notwithstanding that it 
may have be«i valid by its proper law ” : Wratlake, Pnpaie Inknalional LaWy 

ed., 8. 216. cited by Lord Parker at [1918] A.C. 302. 

* [1918] A.C., at 286, stating the effect of EspoiUo v. Bowden, supra. See the 
statem«at of the principle (at 281) ^ Lord Parker. He thought (at 283) that the 
eontraot was frustrated on the principle of The Metropolitan Water Board Cast 
[1918] A.C. 119. But he questioned whether a contract for the sale of goods 
for delivery at a future date was abrogated if the war begtns and ends between 
6be date of contract and the date fcsr delivery. The material date must surely 
be the date when war begins ; iL on that date, the eontraot has become unlawfbl, 
it cannot be revived if we war ends before performance should have token place. 
Sec liord Sumner’s speedi at 287, 288. See McNair, 27 CMiue, 190, 191. See 
•to In re Badische Co., Ltd. [1921] 2 Ch. 331, 372, per Russell, J. 

*[1918] AC., at 286. 

^Sh.ym. 

*.*3.768.792. 
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and miA m abey were aBoertsiaed to be or as they oitoaowM^jr 
happened dnii^ the intorval b^ore the trial of the action.^* 
The rule of dissolution sets the pabUc welfare above private 
bargain.” It does so for the safety of the State in the twofold 
a^ct of enhancing the nation’s resources and crippling those 
of the enemy. 

To hold that the parties may be allowed to make 
own arrangements for attaining these ends and to set theto 
private judgment, not untinged by ct^nsiderations of their 
future interest, above the prescriptions of the public law 
would be erroneous.”* 

That the present contracts provided for a series of shipments 
and for delivery by instalments was immaterial : “ The whole 
contract so far as it is mutually executory is dissolved.”* 
Dissolution was not prevented by “ special stipulations between 
the parties.” 

“ The class affeeted is not such contracts as contemplate 
a continuance of trading dnrii^ war, but trading contracts 
as such, which are in being as mutually executory contracts 
at the outbreak of war, and would in ordinary course and 
circumstances import commercial intorcourse.”® 

Such suspension clauses as were in question in the present 
case tended to defeat the successful conduct of the war.'* If, 
on the other hand, by dissolution of executory trading contracts, 
more profits might be lost by British than by enemy subjects, 
this was a matter that a court of law was not competent to 
inquire into or decide. “ It is for the executive to investigate 
and for the Legislature to provide for such possibilities.”® 

(b) The same result was independently reached by McCardio, J., 
in Naylor, Benzon & Co. v. Kraininche Industrie OeseUsehaft.* 
By a contract made in 1912 a British firm agreed to sell and an 
Austrian firm to buy, iron ore, c.i.f. to Scrvola, near Trieste, 
cash on receipt of invoice for shipment ; deliveiy in equal 
quantities over two years ; shipments at regular intervals as 
could be arranged. A suspension clause provided that in 
case of stoppage of mines or works, or loss or delay during transit 

‘ [1918] A.C., at 287, 288 

* it., 288. 

» Ih., 288. 

* it., 290. 

‘it., 291. Tha Bttel Bieber Cast wm followed in Fried Krupp AhdevstttlMafl 
V. Onmera Iron Ore Co., Lid (1919), 84 LX CSt. 304 (H.L.). A oontrao^ liavlag a 
duration of ninety-nine yean, provided that it diould be mupooded during any 
period in which an “ unavoidalMe oauM” prevented the delive^ or receipt of on 
and should revive on the oeasatim at removal of aurii oaose. The argument that 
tikis contract was a “concomitant of the rights of property” (Lwd Fittlay 
dutOnafe) Was irieetsd. 

*[1918] 1 K3, SSL An appeal was dismissed, Pidcford, LX, saying that 
alter the JBfM J3Mtr Com, this ease was anaignable : [IMS] 2 KJB, 

m 
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imijog to aoddents, stxikes, lockouts, wars, dangers of the sea, 
or any other cause beyond the parties’ control, delireries might 
be wholly or partially suspended by sellers or buyers during the 
oontinuanee of the cause. Disputes arising out of the contract 
flbould be referred to London. When part of the ore had been 
delivered, war was declared. 

After a comprehensive review of the authorities, MeOardie, J., 
held that— 

(1) the contract was dissolved upon the outbreak of war ; 

(2) the suspension clause was inunaterial, for the present 
war was not within the wars contemplated in the clause, 
and that even if it were, delivery only was postponed, but the 
other terms of the contract, including arbitration, remained 
in force during the war ; 

(3) the contract was dissolved through the frustration of 
the commercial adventure and on grounds of public poUcy. 
But for the suspension clause, he said, the case was dear : 

“Dissolution takes place irrespective of business lo&s or gain.”* 
The contract contemplated a continuance of intercourse between 
the parties after the outbreak of war : “ arbitration cannot 
take place without intercommunication and the transmission of 
notices between the partiee.”® Moreover, “to maintain the 
contract during the war will support the enemy during the war.”® 
(c) McCardie, J., followed the decision of Rowlatt, J ., in The 
Clapham Steamship Case.* A <*harterparty made in 1913 for 
five years by the ownras of a British steamship with a Dutch 
company whose shares were held by Germans, contained a 
Buspendon clause giving either party the option to suspend 
the charter during hostihties between the nation of the flag and 
any Euoropean power. Upon the outbreak of war it was dissolved 
not merely suspended. The maintenance of the charterparty 
in a state of suspension supports the enemy during the war. 
The enouy is able, by his prospects of shipping facilities, to keep 
his connection with neutral or enemy merchants overseas, or 
even to enter de praeeenti into new contracts to be performed 
when peace comes. This might prolong the war ; the enemy 
eam fully commit his own shipping during the war, while the 
adversary must not commit his shipping, lest, when peace 

oomes^, he is in breach.® 

1 [1918] 1 K.B., at 3M. 

* A., 345. For tite various meanings of “ suspend,” see 388. See also Trading 
with ^ ]^«n]r Aet, 1939, s. 1 (2) (a) (iii). 

19171 2 !K«3 639* 

• A., 646, 646. See also. In re Badieoke Co., Ud. [1921] 2 Ch. 371, 381, per 
BhumII, j. On “snipension” generally, see McXair, 98, 99. In Diifington 
IBrnnotite Iran Oo„ I4d. v. PomU A Oo, [1916] 1 K.B. 811, 814, Rowlatt, J., 
Momted the view that “an exeontoiy oontraot is suspended, as opposed to 
diiimVBd, only when the snspnudon does not involve the making of a 

b«tw«so the parties.” Bed quaere. 
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(d) In The Fibrosa Case dedded duiiiig the present war,^ 
where, before the war, an linglish company had aigreed to sell to a 
Polish company with the intention of erecting in Gdynia in 
Poland textile machinery, subject, inter alia, to the following 
condition : ** Should dispatch be hindered or delayed by . . . 
any canse beyond otir reasonable control indndi^ . . . war 
. . . a reasonable extension of time shall be granted,” *‘the 
ambit of the express condition,” said Yisoormt Simon, 

“ is limited to delay in respect of which a reasonable extMisiott 
of time ” might be granted. 

“ That might mean a minor delay as distingnished from 
a prolonged and an indefinite interruption of prompt 
contractual performance which the present war manifestty 
and inevitably brings about.” 

The principle, he continued, is that 
“ Where supervening events, not due to the default of 
either party, render the performance of a contract indefinitdy 
impossible, and there is no undertaking to be bonnd in any 
event, frustration ensues, even though the parties may 
have expn«sly provided for the case of a limited interruption.” 

4. Effects of Abrogation 

(а) “ ... if the contract in the ordinary course of per- 
formance, or the settlement of disputes would require any 
intercourse at all after the outbreak of war, then the contract 
is dissolved, not only as to future acts of performance, but 
absolutely and in toto as to all future rights, duties and 
obligations.” ^ 

(б) “ . . . any debt or cause of action which accrued to the 
enemy before the war will remain to him, subject to the effect 
of the Trading with the Enemy Acts and the vesting of such a 
chose in action in the Public Trustee. The dissolution of the 
contract leaves such debts and causes of action as they existed 
at the outbreak of war.”* , 

(c) If the contract became abrogated before l#t July, 1943, 
and money has been paid in advance under the control, the 
consideration for which was entire and has wholly failed, then, 

‘ flS431 A.C. 32, 40, approving, on thia point, the view of the Court of Appeid : 
[1942] 1 K.B. 12, 26, per HaoKfamon, L.J., and authoritiee there cited. 

> The Naylor Bmzmi, Cate [1918] 1 K.B. 331, 337, per MoCaidie, J. 

* Ib., 346. “ Aoomed rights are not affeoted, ihongh the right of sidng in 
respeot thereof is suspended ” : per Lord Dunedin in The StUi BUber Cate [1918] 
A.C. 260, 269. In Penney v. Cl^ Shipbuilding is Engineering Co., JUd. [1919] 
S.C. 363, 376, 376, per the Lord President Strathclyde, it was held that at the 
onthreaJc of war, the properly in an unfinished ship-^bseqoentty tequiattioned-<-- 
had pa ssed to enemy purohsisMS, and that a sum of £79,73^ which they had jpald 
on account of the price, was a surrogatum for its vahw, and foU to be paid to 
the Cmtodian, who was entitled to interest only from the data of the interliKnitor. 

13a 





%n 

in tike iij)S6iioe ol an express provision or enstom to the oontrsfryy 
tile Haonej nm^ be recovered.^ 

“ A partial failure of consideration gives rise to no claim 
for recovery of part of what has been paid.” * 

(d) If the contract became abrogated on or after Isl July, 1943, 
then, whether the consideration has wholly or partially failed, 
and in the absence of any provision in the contract to the 
contrary, the rights and liahUities of the parties will be adjusted 
under the Law Reform (Prostrated Contracts) Act, 1943.* 

n. Bxobftions to of Abbooation 

1. Contracts, “ Concomitant of Bights of Property ” 

“ There is indeed no soch general proposition as that a state 
of war avoids all contracts between subjects and enemies. 
Acomed rights are not affected, though the right of suing in 
respect thereof is suspended. Further, there are certain 
contracts, particularly those which are really the concomitants 
ci rights of property, which, even so far as executory are not 
abrogated. Such as, for instance, the contract between landlord 
and tenant, of which an example may be found in the recent 
case of Eoisey v. Lowenfeld.* In other words, the executory 
contract which is abrogated must either involve intercourse, or 
its continued existence must be in some other way against 
public policy, as that has been laid down in decided cases ” : 
Srtei Bieber Casefi 


2. Covenant to Pay Rent 

A pre-war covenant by an alien enemy to pay rent is neither 
extinguished nor suspended during war : Halsey v. Imoenfdd.* 

The lessee of a theatre was an Austrian who, upon the 
outbreak of war, became an alien enemy. He was sued for 
three months’ rent due during 1915. Although be was residing 
in Austria, no intercourse had taken place with an enemy : 
under the Proclamation of 9th September, 1914, payment by an 
enemy to a person resident her^was permitted, if it arose out of 
a pre-war transaction. 

*TkeFibnua Caae [1948] A.C. 32 ; XXV. 


• Jb»f per Lord Porter, at 77 ; infra, C’hap. XXV. 

•Subject to certain exclusions (a. 2). See infra. Chap. XXVIII. 

2 K,B. 707, infra. 

» [1918] A.C., at 289, per Lord Dunedin. See Ottoman Bank v. /ekira [19281 
AmO. 269, 276. The axigument was unsuccessfully raised where a oontract for the 
supply of iron ore over ninety-nine years was said to be “ concomitant of 
pmerty ” : The Orconera Iron Ore Case (1917), 33 T.L-R. 570, per Youniter J • 
(i»8)a 34 T,L.R. 307 (aA.) ; (1919), 35 T.L.R. 234 (H.L.). ^ " * 

•11919] 2 IC.B* 707, 718, per Lord Reading, C*(J, See the two ini>poattkiiia 
Warrington, LJT. (at 716). Trading ^th the Enemy Act, 1939, s. 1 (2), 
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“ Bat 11 tlie Ot^wa refrains from exo'^^ng ttw ti|^t to 
confiscate and allows the alien enemy to oontinae in ownership' 
of the property he holds it subject to all its obligations . . 
the covenant remains notwithstanding the war. If there is a 
breach of contract, the enemy may be sued.” 

3. Irrevocable Power of Attorney ; Donor becoming 

Alien Enemy <■ > 

An irrevocable power of attorney to sell land and give xecedpts 
for the purchase-money, given when the donor is an sdien friend, 
is not avoided if he becomes an alien enemy : Tingley v. MMer.^ 
8ed quaere. 

On 20th May, 1916, M, a German national, resident for many 
years in England, executed a power of attorney appointing his 
solicitor as his attorney to sell his house and to execute the 
necessary documents. On 26th May, M, having obtained a 
permit to leave the country, embark^ ; there was no evidence 
of the date when he reached Germany, but on 11th June he 
was resident in Hamburg. On 2nd June the premises were 
sold by public auction to the plaintiff, who claimed a declaration 
that the agreement of sale had been dissolved by reason of M 
becoming an alien enemy. The proper inference from the facts 
was that on 2nd June, M had arrived and was reddent in 
Germany and was therefore an alien enemy. The full Court of 
Appeal (Scrutton, L.J., dissenting) held that the power of 
attorney was not avoided ; the agreement of sale did not 
involve any intercourse with the enemy and was valid; the 
sale could legally be carried out by the attorney without 
c ommuni cation with the defendant, and could be completed by 
vesting order, or with the help of the Custodian for Enemy 
Property. The purchase price would not be remitted to the 
defendant during the war. 

The court referred to WtUiams v. Payne.* A power of 
attorney, executed before the Civil War in a Northern State in 
1869, by a married woman and her husband, to convey vacant 
land in Washington, was not revoked by the fact that when 
war broke out she and her husband removed to a Southern 
State, where he entered the Confederate service and she tended 
until the end of the war. 


* [1917] 2 Cb. 144. Sm, howoTW, the Trading witii the Enemy Act, 1989, «. 1 (3), 
wheran “ enemy ” indades *' a pnwm aoting on behalf of an enemy.** 

■ <1897), 169 U.S. SS, 73, 74, ftr Peokham, J. “ The mere fact of the hrei^ltig 
out of a war doee not neoeeaarily and aa a matter of kw revoke eveiy agMMy. 
Whetiier it ia revoked or not dependa npim the dtovmataaoeB conotinding the 
oaM and the nature and dmraeter of the agumy.** Thia, it ia aabmiked. 
k net the kw of England : aee per i<otd Fcatw m Tkt Sor^ratAt (km [1943] 
AJX mSM. 
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Scrottoa, LX, delivered a “ ponreifiil " dissenting judgment.^ 
He held that the moment the defendant left England and 
ahandoned his commercial domicil, his national character 
reverted and, ttntil he acquired another commercial domicil, he 
became an alien enemy. “ If you can find no domicil his birth 
or allegiance settles the question.”* To contract with him 
persomdly, although through an agent, for the sale of land in 
England was intercourse with the enemy. “ Perhaps selling 
land is not ordinarily called trading . . . ; hut selling English 
land to Germans must be against the spirit and the letter of the 
law, and the selling of English land by Germans seems to me the 
same. If M was one party to the contract it can make no 
difference that he contracted through an English agent.”* The 
appointment of an English trustee or attorney during the war, 
involving intercourse with the enemy, is illegal : an existing 
appointment becomes illegal when the cestui que trust or principal 
be^mes an alien enemy.* 

“ The safer rule is to treat all dealings with ahen enemies 
as forbidden, unless the Crown expressly sanctions them.”* 
Lord Sumner savs : — 

“ Intercourse with an enemy subject resident in the enemy 
country is forbidden, even though it takes place through his 
agent in the United Kingdom.”* 

III. Peospbotivb Contracts; Rule of Illegality. 

All contracts, whether commercial or not, sought to be made 
with an alien enemy (excluding a privileged alien enemy), 
unless licensed by the Crown, are illegal and void : TAc 
Petnaridlos.'’ 

Sir Samuel Evans, P., stated the following general 
IMTOpositions : — 

^ [1917] 2 Ch. 144, 170-181. His reasoning, with respect, is to be preferred. 
Lord Wright thought that Sorutton, L.J .*8 judgment correctly states the law : 
The SovfraM Case [1943] A.O. 203, 246. See Termination of Agency by Waf, 
in (1917), 31 Harv. L. Rev., 637-640. “ The best rule, therefore, is to regard war, 
as at onoe, and without regard to the knowledge or consent of the parties, 
teiraiinating the relation.*’ 

*[1917] 2 CJh., at 176. Upon Loss of Enemy CharacUr^ see Uomke, chap. 12, 
167-171. 

• 176. 

</ 6 ., 177, cnticising Lord Parker’s ohUer dictum m The DavnUer Case [19161 
2 A.C. 307, 347. 

♦ i;i9l7] 2 Ch., at 181. 

^ The Pammdlos (1916), 86 L.J. (P.) 112 , 116 ; mfra. 

» (1916), 31 T.L.R. 326 ; (1916), 32 T.L.R. 469 ; 85 L.J. (P.) 112, 116, affirmed 
by Privy Council, per Lord Sumner. See Jansem^s Case [1902] A.C. 484, 499 , 
^ L<»rdi Davey ; cf. WiXUsm v. PaUeson (1817), 7 Taunt. 438, 460, per Buwough, 
X % ** The hm is a contract 5 no contract can be enforced in a court of 
IbdfitMituie which is made daring the war and which is made by an alien enemy/^ 






“ Fiist, when waar breaks out between States, all commercial 
inteiTonrse between citizens oS t^e belligerents ipso facto 
becomes illegal, except so far as it may be expressly allowed 
or licensed by the head of the State. When the interoomse 
is of a commercial nature, it is usually denominated * trading 
with the enemy.’ This proposition is true, also, I think, in 
all essentials with regard to intercourse which cannot fitly be 
described as commercial. 

Secondly, on the outbreak of a war in which a beUigerent 
has aUies, the citizens of all the allied States are under the 
same obligations to each allied State as its own subjects wonld 
be to a single belligerent State, with relation to intercourse 
with the enemy. 

Thirdly, where such illegal intercourse is proved between 
allied citizens and the enemy, their property engaged in such 
intercourse, whether ship or cargo, is subject to capture by 
any allied belligerent, and is subject to condemnation in that 
belligerent’s own Prize Courts. 

Fourthly, when such intercourse in fact takes place, the 
property of the persons engaged in it is confiscated whether 
they were acting honestly and with bonafides or not.”* 

Before the War of 1914, a French company contracted to sdl 
silver lead to a German company in Greece, and chartered a 
Greek steamer to convey the lead to N e wcastle. During loading, 
war broke out ; the steamer sailed for Antwerp and Newcastle 
.with her cargo. The French company diverted her to Swansea 
where the lead was seized as prize and sold. The French 
company, though bona fide, had traded with the enemy ; the 
lead was confiscable and the proceeds prize.* 

This decision was followed in Kreglinger <6 Co. v. Cohen.* 
Before the war, the plaintiffs, Belgians carrying on business in 
Antwerp and London, sold hides by c.i.f. contracts to the 
defendant, a German trading in Hamburg (and, before the iror, 
in London also). The contracts became ill^tal on the outbreak 
of war. “ It would be equally illegal for a Belgian, as being 
the subject of an allied State, to carry on tn^ing with an 
enemy.” 


rv. Bxbootoet Oonteaots BBTWHaaaT Cboww 
AIO) Enemt 

1. An executory contract between the Crown and an alien 
enemy, it is submitted, unless it is concomitant of a right of 

‘(1916), 81 T.L.B.. at 827. 

* The PmtoriiUoe, eupra. 

• (1916). 81 T.L.R. »92, per Bray, J. 
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pgnQiperty,” is abrogated apon4ihe outbreak of trar upon the atune 
jximple as any other executory contract.* 

3. ^^ere the Crown is party to a contract, “ the general 
{Oincipie which determines the proi>er law of the contract 
Is the same : it depends upon the intention of the parties . . 

The House of Lords rejected the view of Lord Wright, M.B. 
(ddivering the judgment of the Court of Appetd), that in the case 
hi a contract by a government “ special features ” exist from 
which it should be inferred that the law of such government is 
the proper law^ (e.g., that only in its own courts, if at all, can 
it be sued, or if, in its discretion, it waives immunity in a foreign 
court). 

If the proper law of a particular contract is not English law, 
the principle laid down in Dymmit AetiengeseUscho^ v. Rio 
SHtiio Co.^ will apply : where the contract is contrary to an 
“ essential public interest,” even if it is valid by its proper law, 
it win not be enforced in the English courts. 

3. The Crown, which may license a subject to trade with the 
memy, may itself contract, or hold intercourse, with an enemy. 
The Crown is not bound by the Trading with the Enemy Act, 
1939, which is “ without prejudice to the exercise of any right 
ori prerogative of the Crown.”* 

La Bederiaktiebologa Amphitrite v. E.,* the British Lotion 
at Stockholm, during the war of 1918, made an arrangement ” 
with a Swedish shipping company that if the 8.8. AmphUrite 
proceeded to the United Kingdom with an approved cargo, 
■he would earn her release and be given a coal cargo. Later, . 
the British Government withdrew loading facilities ; the ship 
had to be sold and the owners claimed damages for breach 
of the undertaking. There was no enforceable contract. 
Bowlatt, J., held : 

''Bo doubt the Government can bind itself through its 
officers by a conunercial contract, and if it does so it most 

* Etoe, however, McNair, 107-111, who etatea that since the Crown nay lawfolly 
hold intercourse with the enemy, such a contract is not, upon the outbreak of 
war, automatically dissoli^, but may be repudiated by the Crown {at 109). He 
jastances contracts with a foreign ootton-growing company to buy its crop for 
a period of years, a concession to a foreign company to work minerals on Crown 
brad. The Crown may UatfMy r^^ydiaU any contract which would tend to 
Mtioh the enemy (110). 

* Sue T. IntemaiUmal Trustee, etc. [1037] A.C. 600, 531, per Lord Atkin. 

* lb., 610, 611, citing Smith v. Weyuetin (1869), L.R. 8 Eq. 198, 212, 213, esr 
Lord Romilly, M.R. ; Ooodwi* v. ib^arte (1876), 1 A.C. 476, 494, per Lord SeUmme ; 
and BiMfe, Confiiet of Lowe (1^), vrd. 2, 1102. See the speech of Lord Roche 
$JW7] A.C.. at 674. 

*{1913] A.C. 202, 302, per Lord Parker, dting from Westlake, Private 
ItUsneatimeal Imd, s. 216. 

f(9«diail6. 

•4{|«lt]3S.B.60Q, 603. 
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pedoxtci like Anybody else or pay damages for tbe bceadi. 
Bat this was not a commeroial ocmixaot ; it wm an artange* 
ment ... an assurance as to what its executive action would 
be in the future in retortion to a particular ship in the evmt of 
her coming to this country with a i>articntor kind of cargo.*’ 
That was not a contract but merely an expression intention 
to act in a particular way in a certain event.” 

“ ... it is not competent for the Government to fetter % ^ 
future executive action, which must necessarily be determinoa ’ 
by the needs of the community when the question axtoSB. 
It cannot by contract hamper its freedom of action in matt^ 
which concern the welfare of tiie State.” 

4. If it is not the tow that upon the outbreak of war an 
executory contract between the Crown and an alien enemy is 
abro^ted, yet if the adventure is frustrated, the contract will 
be dissolved.^ 

6. The Crown has power, under the prerogative, by 
“ inquisition of office ” held before the conclusion of peace, 
to confiscate the property of alien enemies, including theif 
rights under a contract : In re Ferdinand, Ex-Ttar of 
Bulgaria 

B. UNDER TRADING WITH THE ENEMY ACT, 1939 

I. Atx Ihtbrcoxtbse and Dbaungs, Illegal 

The Trading with the Enemy Act, 1939 {as later amended by 
Defence Begnlations), repealed the Trading with the Enemy 
Acts, 1914-18.® Under those statutes, proclamations were 
issued stating specified acts of prohibited intercourse, declaratory, 
but not exhaustive, of the common law. The present statute 
goes beyond the c omm on law* : 

^See McNair, ib,, 110; infra. Chap, XXV. 

•[1921] ] Ch. 107, During the last war, the effect of the Trading with the 
Enemy Acts, 1914-16, was to suspend this prerogative. 8ee authorities dted by 
Liord Stemdale, M.R,, at 124, distinguishing Wolff v. Oxholm (1817), 6 M. 8, 9S, 
and (at 127, 128) citing the judgment of Tjord Reading, C.J., in Porter T. 
Fr^udtnbrrg [19161 1 K.B. 867, 869, who refers to Blackstone, 2l8t ed., vot I* 
c. 10, 372, and H^e, Pleas of the Crown, i, 06, and says ; “ Whether the right 
of the Sovereign tf) confiscate any of the ahen enemies’ goods or debts in this 
realm was ever oxerrised or not, ,* . . there can be no doubt about the eadstenoe 
of the right : see A,-G, v. Weoden, Parker, 267,” where it was said ; “ Uponh^ 
debate it was resolved, first, that ohoses in action which belonged to an tlien 
enemy were forfeitable to the Crown.” See per Warrington, L.J„ at [1921] 

I Oi. 136, and per Younger, L.J., at 143-146. 

» Under s. 17 (2) and S.R. & 0., 1939, No. 1196, the Act came into foroe on 
3rd September, 1939. Amended by S.R. & 0., 1940, Nos. 1092, 1214, 1289, 1381 { 
1041, No. 61 ; 1942, No. 306 $ 1943, No. 1034. See Trading wiJA ihs JSnmv. 
If^idaUon %n Force in the United Kingdom on Ist March, 1946, His 
SiaHmwrg Office, 

♦ lAoNlir, 177 ; S.B, A 0*, 1914, No. 1376. ” Cbntraet or ohlkatkm ” in the 
beeomei, in the statute, ** Any . . . intsseoume or dsalkigt**' 
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** Any commerdal, financial or other intercourse or dealings 
'With, or for the benefit of, an enemy 
ate prohibited : the words will be given the widest possible 
interpretation. “ Enemy ” includes a person acting on behalf 
of an enemy.* “ Without prejudice to the generality ” of this 
provision, three types of dealing are particularised : — 

(i) The supply of goods to or for the benefit of an enemy ; 
or obtaining goods from an enemy ; or trading in, or carrying, 
goods consigned to or from an enemy or destined for or coming 
firom enemy territory ; 

(ii) The payment or transmission of any money, negotiable 
instrument or security to or for the benefit of an enemy or to 
a place in enemy territory ; 

(iii) The performance of any obligation to an enemy, or the 
discharge of any obligation of an enemy, whenever undertaken.^ 

Even this definition of “ trading with the enemy ” is not 
complete : a person commits the offence 
“ if he has done anything which, under the following provisions 
of this Act is to be treated as trading with the enemy ; and 
any reference in this Act to an attempt to trade with the 
enemy shall be construed accordingly.”* 

Two types of transaction are excluded. These, by themselves, 
will not constitute trading with the enemy : — 

(i) Acts done wnder authority given generally or specially 
by a Secretary of State, the Treasury or the Board of Trade ; 

(ii) The receipt of payment from an enemy of money due on 
a transaction nnder which all obligations on the part of the 
recapient had been performed when the payment was received 
and at a time when the person from whom payment was 
received was not an enemy.® 

* Section 1 (2) (a). See Jn re Anglo-International Bank, Ltd. [1943] Cb. 233, 239. 

* Section 1 (3) “ Enemy ” is defined in s. 2 ; “ enemy territory ” in s. 16 (1), 

(1a), mepra, 97. Sec Domke, Acting “ For the Benefit of the Enemy,” l.Ti-lfifi. 

® Section 1 (2) (a) (i), (ii), (lii). 

* Section 1 (2) (6), e.g., under ms. 4 (3) or 6 (1). The last bmb was added by 
Defence (Trading with the Enemy) Regulations, 1940, reg. 2 (1) ; of. amendment 
of a. 1 (1) the words “ or attempts to trade with.” 

* Section 1 (2), provisos (i) and (ii). On (ii), see HaUty v. Lomnfdd [1916] 
2 K.B. 707, mpra. For licences, aee Oeneral Ltcenee relating to Freights (S.R. k 0., 
1940, No. 482), authorising the payment of fr^ht and other charges to or for 
the benefit of an enemy through the London Chamber of Commerce, if the sum 
did not exceed 6 per cent, of the original o.i.f. invoice value of the cargo. Under 
the Trading with the Enemy (Shipping Claims) Order, 1940 (S.R. k 0., 1940, 
No. 1667), this licence only amilies vniere the person was an enemy before 9tb April, 

1940. Sw also Cargoes and Claims (Information) Order, 1940 (8.R. k 0., 1940, 
No. 1668) ; Trading with the Enemy (Shipping Claims) Order, 1941 (S.R. k O., 

1941, No. 244). And see the Tiding with the Enemy (East Afidoa) Order. 1941 
(AIL * 0.. 1941, No. 1116). 

"Tbis court cannot snfficieotly inculcate the duty of appying, in all caaes, 
Snr tiia protection of a lioenee, wlme property is to be withdrawn frmn the eonatiy 
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The statute also prohibits^ except with the sauctiou of the 
Treasury^ the transfer of negotiable instruments and the assignment 
of chases in action by enemies. Where a claim upon a negotiable 
instrument or chose in action is made against a person who 
reasonably thinks that payment would constitute trading with 
the enemy, he may pay the money into the High Court and for all 
purposes this payment will be a discharge.^ The transfer of securities 
by or on behalf of an enemy, or the allotment or transfer of seouiiti^ 
issued by a company to or for the benefit, of an enemy subject 
without the sanction of the Board of Trade, will vest in the 
allottee or transferee no rights or rem^es without the sanction 
of the Board ; except with the Board^s authority, no body 
corporate issuing or managing the securities may take cognisance 
of, or act upon, the transfer. No share warrants, stock 
certificates or bonds, payable to bearer, shall be issued in respect 
of securities (as defined) which are registered or inscribed in the 
name of an enemy or a person acting on behalf of, or for the 
benefit of, an enemy.* Purchasing “ enemy currency ’’ (as 
defined) is trading with the enemy. ^ 

The Board has power — ^by means of “ inspectors and 
‘‘ supervisors ’’ — to inspect and supervise businesses.^ The Board 
is also (*rapow(‘r(‘d, where any business is being carried on in the 
United Kingdom by, or on behalf of, or under the direction of, 
p(*r8ons, all or any of whom are enemies or enemy subjects or 
appear to the Board of Trade to be associated with enemies, 
to make — 

of the eaemy : it is in<leed the only safe way in which parties ran proceed ; The 
Juffrmv ('atharinn (1804), 5 (\ Rob. 14J, 142, 143, per 8ir W. 8cott. A h'oenoe 
not granted till aftei capture affords no protection : The Vrow Deborah (IS 12), 
1 Dods. ICO, 167. A lioenie does not act retrospectively, and cannot takeaway 
an interest which is vested^ in point of law, in the captors : per 8ir W. Boott. 
For a licence to the English manager to carry on a business whose head office 
was in Paris with a branch in London, granted by the Board of Trade after Paris 
became enemy-occupied tenitory, see Meyer \\ Louis Dreyfus et Vie (1940), 
4 All K.B. 157. Upon liccncfv< generally, hoo McMair, 182, 188; supra, 14^151 ; 
Trading mih the Enemy Ugislaium in Force, III General Licences, 

By The Trading inih the Enemy (Authorisation) Order, 1944 (*S.R. & O., 1944, 
No. 76), any person trade with Italian East AfHca, (^yrenaioa and IVipolitania, 
unless the Board of Trade otherwise direct. Thus also The Trading with the 
Enemy (Corsica) Order, 1943 (S.R. h 0„ 1943, No. 1685). 

^ Section 4. Bee also proviso to s. 3 ; it will be a defence that the defendant, 
when he paid, had reasonable grounds for believing that the liability was enforceable 
against him by a neutral court and would be so enforced. In In re 1.0. Farben* 
induMrie AMengeseUschaft's AgreemerU [194l| Ch. 147, 150, 151, Mortem, J., 
held that where an enemy company is a bare trustee of a chose in action for a 
British subject, a vesting order is not an assignment ** within s. 4 (1). Even 
if it were, it would be an assignment, not on behalf of an enemy, Imt on the 
application of a non-enemy who claims a beneficial interest. 

•Section 5. 

•Seefaotifi. 

^Section S (1) and (2), 
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(«) a ‘‘reXridiott order,** pr^hiMtiiig (KUCiyiBg on the 
hu^ess either absolutely or subject to spedfled purposes or 
conditions; or 

{b) a “ winding-up order,** requiring the busmess to be 
wound up.^ 

The Board may then, by later order, appoint a eontroUer to 
supervise the carrying out of the order, or (as the case may be) 
to conduct the winding-up, and may confer on him such powers 
as are exercisable by a liquidator in the voluntary winding-up 
of a company (including power to convey or transfer any 
property), and any other powers that the Board think necessary 
or convenient.* No bankruptcy petition against a firm, or 
petition for winding-up of a company, may be presented without 
the Board’s consent ; the Board may present a petition to wind 
up a company by the court and the making of an order under 
s. 3a will be a ground on which the company may be wound up 
by the court.® 

II. “Fok the Benefit of an Enemy” 

Intercourse or dealing with, or for the benefit of, an enemy, 
is prohibited whether “ by some device or circuitous means ” 
ur whether it results from “ a perfectly bona fide pre-war financial 
transaction.” In The Sehering Case,* Sir Wilfrid Greene, M.B., 
said : — 

“ . . . those words are of the widest possible character, and 
they are wide enough to sweep in any transaction of which it 
can be truly said (and this is a question of fact in each case) 
that it is for the benefit of an enemy.” 

1. By Deviee or Circuitous Means 

In E. V. Kupfer,* K, who lived and carried on business in 
London, was one of three partners, all naturalised British 
subjects. The others lived and traded at Frankfurt. Before 
the outbreak of war in 1914, the partners owed money to a 
Butch finn upon a transaction between the partners in Frankfurt 
and the neutral. On instructions from his partners, K paid the 
debt to Blydenstein, bankers in London, who had a branch in 
Holland, directing them to credit the neutral, which they did. 
Be was convicted of making payments “ for the benefit of an 

* AMtion 3a (1) introduced by Defence (Trading -with the Enemy Begulationa) 
1940 (S.R. A 0., 1040, No. 1002), reg. 6, 7. 

* Sectiwi 3a (2). See paid. (3) for order of distributum of auete, and paras. (4) 
and (S) upcm the preparation of an estimate, and the conoluaive character of die 
omtnBer's eert^fieate 

Section 3A (8). See McNair, 218-222. 

* J^eeUMmt BnikUda Bank AhtiAdUng v. Seherinf, Ltd. [1041] 1 K.B. 424, 487. 
*|1918]2K3.821>887. 
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«icmy.’* Ijoxd Beading, OX (deUreriiig the judgment of tito 
Ootiit of Oriminal App^), eaid : — 

“ In onr judgment those words were delibeita.t(d 7 inlarodneed 
for the purpose of preventing devices, tactics, and vaiioue 
means by which mercantile houses might seek, but for those 
words, to make payments indirectly, notwithstanding that 
there is an express prohibition of a direct payment . . . 

Those words are vmy wide and must be construed to have 
a very wide application. It is not necessary or desirable tp « 
define exactly the meaning of the wordi. They are intendted 
to cover the making of payments to the enemy by any device 
or by any recourse to indict means.” 

On the other hand, where, before the War of 1914 and in 
anticipation of it, W, a British subject In partnership with a 
German in Germany, made an agreement with his €iermau 
partner to dissolve partnership, the German taking over the 
German assets and liabilities, and W the English business, and 
W brought an action upon a bill of exchange given to the firm 
for goods supplied before the war, Scrutton, J., held that the 
transaction was neither trading with, nor for the benefit of, the 
enemy ; WiUon v. Bagoeine <9 Co., 

Yet, where Australian spirit merchants, who dealt with an 
American company carrying on business in New York with a 
branch at Botterdam (whose practice was to send gin to 
Hamburg to be bottled before being shipped), ordered gin after 
the outbreak of war, knowing that it would have to be bottled in 
Hamburg, the Privy Council refused an application for leave to 
appeal pgainst a conviction : Moss v. Donohoe.^ 

2. Any Trantaetion for Enemy's Benefit 

The rule in Kwpfer's Case was carefully considered by the 
Court of Appeal during the present war, in the Sehering Case.* 
By an agreement made in German in February, 1936, l^tween. 
a Swedish bank, a German company (Scheiing), and an English 
and an Indian company (subsidiaries of the German company), 
the bank placed at the disposal of Schering £84,000 in reioha- 
marks and Schering agreed to repay a reduced sum of £50,400 
in sterling (the reichsmarks discounted at Ss. in the £), eight 
years later. The English and Indian companies constituted 
themsdves sureties liable as principals, to acquire from the 
Enekilda its claims against Schering by instalments. If tiie 
debt were duly taken over by instalments, the bank woidd 
receive £50,400 only. If, however, default were made in the 
payment of an instalment, Schering would have to pay £84,000 

t (1915). 31 T.L.B. 264. 265. 

*(1916),82TX.B.S48. 

* Onfra, note 4, p, 204. 
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(lees all payments previously made by the sureties). The bank 
eould caU in the debt it Schering or one of the sureties became 
bankrupt. The contract of debt was subject to German law ; 
to the legal relationship between the sureties and the EnskUda, 
English law was to apply. By an agreement made in April, 1936, 
made between Enskilda and the sureties, the sureties guaranteed 
the payment in sterling of the debt ; they undertook, as 
principals and not as guarantors, to make the EnskUda certain 
payments half-yearly in consideration of the assignment of a 
Uke sterling amount of the Enakilda^s (daim against Schering. 
Each payment was to be in satisfaction of the sureties’ liability 
under the guarantee. The guarantee and the agreement were 
made in accordance with the law of England. The sureties 
having failed to pay an instalment due in October, 1939. the 
EnskUda issued a writ upon the April agreement. The defendants 
said that any payment would operate for the benefit of the 
German company or would discharge pro tanto the obligation 
of that company as principal debtor to the EnskUda. Ilawke, J ., 
held that the effect of the sureties’ payments was to discharge 
an obligation of the Gennan company. 

It was argued, on appeal, that the Act did not prohibit benefits 
which would operate after the war ; nor did it prohibit a person 
from discharging a genuine obligation which might indirectly 
benefit the enemy. This was a pre-war contract ; payment wsis 
a payment to a neutral under a legal obligation ; the result was 
only an incidental benefit to the enemy. The sureties were 
merely discharging their own obligation, not the debt of the 
principal debtor. The respondents said that the Act constituted 
an addition to the common law ; “ a wide net intended to 
stop, during war-time, dealings that would otherwise be 
unobjectionable. 

Sir Wilfrid Greene, M.B., declan*d that “ the perfectly simple 
and general words, ‘for the benefit of’,’’ could not be limited to 
a transaction “ by some d<5vice or circuitous means ” (as in 
The Kupfer Vase) ; the words are “ of the widest possible 
character ” and include any transaction for the benefit of the 
enemy.* 

Parent of the instalment would benefit the German 
company. The benefit of the discount would be preserved. 
Schering would, pro tanto, be relieved of its obligation to the 
EnskUda — and the sureties, during the war, could not enforce 
Schering’s liability to them ; the substitution of a British 
creditor for a neutral creditor would benefit the German 
company. Moreover, payment would “ discharge an obligation ” 
of the German company within s. 1 (2) (a) (ui). Payment and 
asragnment were “ part of one and the same thing ” ; even though 

> [1941] 1 K.B.. at 430. • Jb„ 437. 
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Sobering came tmder a liability to the sureties, Schenng’s 
obligation would be discharged. The dismissal of the present 
action would not prevent the plaintiff from bringing another 
action when the proper time had elapsed.^ 

3. Contracts with NeviroA 

In Sehering, Ltd. y. Stoekhdlms EnskUda Bmk,^ Simonds, J., 
(as he then was) held that since “ the performance or continued 
existence ” of the April contract with the neutral guaranteeing 
an enemy debt would be likely to benefit the enemy, the Contract, 
at the outbreak of war, was abrogated. The Court of Appeal 
reversed his decision. 

Lord Greene, M.B., laid down the following principle : — 

“ ... in the case of a contract with a neutral the performance 
of wliich during the war is illegal, a suspensory clause post- 
poning performance until after the end of the war can only be 
bad if it is at least shown that the continued existence of the 
contractual relation between the British subject and the neutral 
will in fact tend to increase the resources of the enemy while 
he is an enemy or that there is at least a substantial probability 
that this will be the case.” 

The English company, in voluntary liquidation, claimed 
a declaration against the bank that the contract of April, 1936, 
was no longer enforceable, on the grounds (a) that performance 
had been impossible or had been frustrated, (h) (by amendment* 
at the trial), that it would enure for the benefit of the German 
company and to the plaintiffs’ detriment, or would involve 
intercourse with the enemy and was therefore abrogated. Against 
the personal defendants the plaintiffs claimed release of a 
security and repayment of £26,000 which they held, representing 
goods pledged by the plaintiffs to the bank. 

(a) Simonds, J. (as he then was), pointed out that four instal- 
ments falling due before the war were paid by the sureties, and 
an assignment, in each case was made of the sum paid out of 
the claim of the Swedish company against the German company ; 
a transaction inevitably entailing conununication between Ihe 
plaintiffs and the German company. At the outbreak of war 
foiurteen instalments of the guaranteed debt were uni>aid. In 
October, 1939, the first of the unpaid instalments becoming due, 
the Swedish company bad sued the plaintiffs, and the Oourt 
of Appeal had held that payment would be an offence against 
the Trading with the Enemy Act, 1939. A year later, the 
plaintiffs issued the writ in this action. 

“ The test of intercourse, if I may so call it,” said Simonds, J., 
“ is not whether its performance must necessarily involve 
communication, nor whether it could perchance be carried 
out without communication with the enemy, but whether, 

1 [IMIJ 1 K.iZ at 44K • (ImS). 112 L.J. Ch. 138, 142 ; [1944] C!h. 18, 26. 
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Itaving regard to ordinary commercial practice, it is cd such 
a kind that if it were carried out in the normal way some 
communication with the enemy might reasonably be 
expected.”^ 

The plaintifis could not perform their contract without 
inquiring of the principal debtor what was the position concerning 
the principal debt. Moreover, “ the whole transaction from 
beginning to end was for the benefit of the German company.” 
i^ery payment would pro tanto relieve the German company 
from its obligation to the Swedish company and thus reduce the 
resources of the plaintiffs. The April contract was abrogated ; 
the plaintiffs were entitled to have released to them the security 
provided by the April contract — “ the security for the perform- 
ance of a contractual obligation which has no longer to be 
performed.”^ 

It became unnecessary to determine whether, assuming 
that the contract was not abrogated, it became frustrated. 

{b) The Swedish hank appealed. They contended that the 
Sehering decision® was based on the Trading with the Enemy 
Act, 1939, and only affected payments falling due during the 
war ; it did not affect the bank’s right to receive payment 
aper the war. The essence of the transactions was to get repay- 
ment from the English company, secured by a deposit of goo^ 
with the other defendants. The Swedish company had paid 
the German company ; the German company had received all 
the benefit it could receive ; the contract was not “ executory.” 
Ko general rule exists that on the outbreak of war a contract 
is abrogated if it might confer benefit on an enemy. Unless its 
continuance mmt involve intercourse with, or benefit to an 
enemy during the war, it is suspended, not dissolved. Here, 
not until after the war, would there be intercourse with, or 
benefit to, the German company.* 

Fm* the plaintiffs it was argued that the policy of the 
law is to strike at all contracts that might benefit an enemy, 
whether he is a party or not. The principle is subject to limited 
exceptions in the case of accrued rights and rights of property. 
At the outbreak of the war the Swedish bank had no accrued 
rights -against anyone ; nothing was owing to it. If the bank’s 
claim were met, the German company would get the benefit 
of the discount. The continued presence of an English surety 
improved German credit and resources during the war.® 

^ (1943), 112 L.J. Ch„ at 142. This passage from the judgment of Bussell, J., 
in JR* Badisdte [1921] 2 Ch., at 373, was quoted and followM : “ The test should be, 
in my opinion, not whether one of the parties to the oontaraot is an enemy, but 
vheuier the oontract invtdves interoourse with the enemy, or confers an imme^te 
or friture benefit on the enemy.” 

• 112 hJ. a., at 143. * [1941] 1 K.B, 424. 

*/&.,ntl8. 


<[1944]Ch. 13, 17-18. 
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Lord Qreone, M.E., delivering judgment (in which Lord 
Olauson and du Pareq, L.J., concurred), observed that the 
case which had succeeded before Simonds, J., was not raised 
in the previous proeei^dings ; it would have afforded a complete 
defence.^ The effect of war upon contracts between a British 
subject and a subject of a neutral state is not as clear as where 
the (‘ontract is between a British subject and an enemy. That 
upon the outbreak of war a contract between a British subject 
and a neutral may, at common law, be abrogated is 
^‘indisputable’’; but what are the limits of the rule and the 
principles underlying it 

Two considerations must be borne in mind. Firstj the 
mainltuiance of commercial relations and the loyal performance 
of (*ontra<'ts witli neutrals are matters which it is to the interest 
of this country to foster and em'ourage ” : hence “ the measure 
of interf<»r(»nce ought not to exceed what is required by the public 
int(Test in regard to tin* successful prosecution of the war.”^ 
to a contract vith a neutral, the absolute rule of 
abrogation “ clearly cannot apply.” Trading with a neutral 
during war is not unlawful. Although restrictions may be 
imposed, ‘‘ this is not to say that an executory contract with a 
neutral is made unlawful at common law.”® A contract with a 
neutral is not abrogated because its performance or continued 
existence might tend to cripple the national resources.” What 
of the cas(‘ where performance of such a contract “might 
enhance tin* resources of the enemy” ? A contract with an 
(uiemy is assumed to be beneficial to the enemy State* : no such 
assumption applies to a contract with a neutral. 

** If su(*h a contract is to be abrogated by the outbreak 
of w ar,” said Lord Cln'cne, “ it can only be on the ground that 
its performance will in fact enhance the resourees of the 
enemy or that at least th<»re is shown to be a substantial 
probability that this will be the case. These are matters 
which must b<‘ established by those who impugn the contract. 
They an* not to be assumed as matters of law, although, 
of course, the provisions of the (‘ontraet may settle the 
quest ion.”® 

Again, an ex(*eutory contract with an enemy is abrogated 
<lespite a suspensory clause. Then follows the principle already 
quoted above.® 

M1044irh,at 19-20. 

* Ib., at 22, Ef<pofnto v. Bowden (1H57), 7 E, & B. 763, and faring, as another 
example, a case whert» the contract provided that goods supplied by a British 
subject to a neutral should be resold by him to an enemy. 

’ lb., at 23. 

* Per Lord Atkinson, m Ertel Btefwr Ca^e [1018] A.C. 260, 277. 

H1944] Ch., at 24. 

* Jb.f at 25* mtpra, 207. 
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53x6 performance of the April contract during the war is 
illegsd under the Trading with the Enemy Act, 1939, and would 
be Ulegal at common law. “ The only effect so far is that 
fterformame is suspended during the war.”^ 

Lord Greene proceeded to consider two questions : (o) on the 
footing that the guarantee was suspended during the war, what 
would the position be at the end of the war ? (6) would the 
enemy be benefited during the war f* He answered them thus : 
(a) if, after the end of the war, the Swedish bank enforced 
the guarantee against Schering, Ltd., the latter, by subrogation, 
could sue the German company ; (b) during the war the Gennan 
company would have to provide for payment of the debt when 
the war ended. The debt must be paid to a different creditor, 
Schering, Ltd., but this would not improve the credit of the 
Gennan company or confer an advantage on it. It was said 
that if, during the war, the Swedish bank did not claim against 
the German company, that company would in effect obtain 
a moratorium, but would the existenee of the eontract, its 
performance suspended, benefit the enemy ? “A possibility 
of benefit indeed there was, but whether it materialisi'd would 
depend upon the duration of the war and the action of the 
Swedish bank. 

“ Is it, therefore, to be said that a possibility of benefit 
to an enemy so vague and uncertain is 1 o free a British subject 
from his obligation to a neutral, undertaken years before 
the war in respect of a guarantee of a sura of money advanced 
by the neutr^ to a German company at the reqw*st of the 
British subject t 

If, indeed, this were so, a large number of contracts with neutrals 
must “ necessarily fall.” It was “ as impossible as it is on public 
grounds undesirable to lay down that mere possibilities of this 
character must as a matter of law abrogate a contract with a 
neutral.”* 

An appeal to the House of Lords is pending and th(‘s<* 
propositions will, no doubt, be subject to careful scrutiny.® 

III. Specific Teansactions ' 

1. Supply of Goods 

(a) Writing and posting a letter to a neutral in a neutral country 
requesting him to ask certain enemies if goods could be delivered 
to them through the neutral, even though the neutral is not the 
agent or representative of the enemy, is a “ proposal ” to trade 

® [1944] Ch., at 26 ; authw’a italioi. * lb., at 29. 

* Jh,, at 27. * See McNair, 288. 

at 28. 
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with the enraay, and therefore a “ dealing with ” the enemy ; 
H.M. Aivoeate v. 

(ft) Writing and pouting a letter to agents in a neutral eowntry, 
suggesting that they deliver to a Cterman firm cargo stored on 
the quay at a neutral port and agreeing to terms for delivery, 
constitute a proposal and an agreement to supply goods to the 
enemy : H.M. Advoeaie v. Hetherington.^ 

The offence of “ supplying ” goods may be committed even 
though the person supplying is not the owner and has no ri^t 
to disposal, and even though at the date when they were supplied 
the property in the goods has already vested in the enemy : 
H.M. Advocate v. Hetherington.^ 

Lord Justice-Gieneral Strathclyde said : — 

“ Now, the prohibition is absolute and unqualified, and no 
more general word could be used than the word, . . . 

‘ supply.’ It does not say ‘ sell goods to the enemy,’ it does 
not say ‘ hire or lend or give goods to the enemy ’ ; it just 
says * supply goods to the enemy,’ and accordingly ownership 
has nothing really to do with this criminal offence. A man 
may supply goods to the enemy which do not belong to him 
at aU. He may have come by them by honest or dishonest 
ways ; he may have no right whatsoever to dispose of thoM 
goods ; but if he supplies them to the enemy an offence is 
committed . . 

Supplying goods to the enemy frustrates the object of crippling 
the enemy’s resources, whether the goods belong to the person 
supplying or not.* Nor does it signify anything whether he 
receives payment or not. The precise relation of the inter- 
raedhiry is irrelevant. “ ITo may be your servant, he may be 
your agent, he may be a total stranger ; if he has been selected 
by you as the intermediary through whom you supply the goods 
to the enemy, then it signifies nothing what his relationship to 
you otherwise may be.”* 

(e) Contraband material imported into a neutral country, to be 
manufoHured into goods for the enemy, may be seined as prize 
er a neutral ship : The BaUo.^ 

Bales of leather consigned from Boston to Sweden were seized 
ex the Balto, a Norwegian steamship. The claimant contended 

* [1916] S.C. (J.) 40, 42. “ The statutory orime is that of indireotly supplying 
goods or proouring tlie supply of goods, or trading with the enemy.” 

* [1916] S.C. (J.) 79. The agents were Qebrttder Van Uden, Rotterdam. 

* lb., 88 ; cf. Sale of Qoods Act, 1893, s. 14, implied conditions as to quality 
or fitness for any particular purpose of ** goods supplied under a oontraot of sale,’* 
and Qeddhnf/ v, Jforsft [1920] 1 K.B. 668, 872, 674, per Bray and Bailhaohe, JJ. 

* Ib., 89. 

* [1917] P. 81, 83, 84. ” If a field gun was imported, would it be protected from 
setenre because it would, in &ot, be mounted upon its appropriate canriage befere 
b^g exported from a neutral country to the enemy's front T ” 
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that by going into the Swedish factory the goods would be 
absorbed into the common stock of the country. The 
Crown alleged that the leather was to be manufactured into 
shoes for the enemy, and obtained discovery of documents 
relating to boots. Sir S. Evans, P., rejected the contention that 
contraband goods cannot be seized on a continuous voyage, 
unless they arc on their vay to a final enemy destination in the 
same condition as they were at the time of seizure. 

And in his great judgment in The Sir S. Evans said : — 

. the court is not restricted in its \ision to the primary 
consignments of the goods in these eases to the 7i(Mitral port 
of Copenhagen : but is entitled, and bound, to take a more 
extended outlook in order to aseertaiii vhetluT tliis neutral 
destination was merely ostensible, and. if so, what the real 
ultimate destination was.’^ 

On the other hand, in The Bonnan- eocoanut oil (conditional 
contraband), the property of KSwedlsh nianufa(‘t urers of 
margarine, seized as i>rize ex a neutral v(‘ssel, was released ; it 
was not liable to condemnation merely because the margarim* 
would be consumed in Sweden in substitution of Swedish butter 
supplied to Germany. Sir S. Evans, I\, said: ‘‘if it were 
established that raw materials were im]>()rt(‘d by a muitral for 
the manufaeture of margarine with an intiuition to supply the 
enemy with the manufactured article, J should be prepared to 
hold that the doctrine of continuous voyage ajrplied so as to 
make such raw materials subject to comJemnation as conditional 
contraband with an enemy destination. 

I should go even further and liold that, if it were shown 
that in a neutral country particular manufaetun»rs of 
margarine were acting in eoiubination with particnihir 

^ ( 1915] P. 216, 276. International law, he said, to be adequate as well as just, 
must have regard to the circumstances of the times, including “ the circumstances 
arising out of the particular situation of the war, ot tho condition of the parties 
engaged in it.” Vide The Jongp Margaretha (1799), I V, Hob. 189, HKl, 194, ncr 
Sir W. Scott. 

See also Kunz, British Prize Cases, 1939-1941, AJ.LL., vol. 36 (1942), 204-229 • 
Roscoe Prize (^ourt Procedure, B.YJ.L., 1921-22, 90-98. 

For the nature of prize law, see the speeches of Lord Wright in Franct Fenmrk 
Tyre and JVear Co, v. Procurator-Oeneral {The Prms Knud) [1042] A.V. 607 676, 
679, and in Oonservas Cerqueira Ltmitada v. II M, Procurator-General ( 1944*] 
A.C. 6, 9 : “ Captors are entitled to seize property, ship or goods, if there is 
reasonable ground for suspicion that the property is subject to be condemned . 
Persons claiming to he interested in the property . . . must prove their title 
to the property ... In other words, they must show by affirmative evidence 
that the reasonable suspicions were unfounded.” See also McNair, 180-182. 

»ri918] P. 123, 128. See The Axd Johnson [1921] 1 A.C. 473, 476, per 
Lord Sumner, where wool (absolute contraband) consigned to neutrals in Sweden 
w&s seized as prize. The wool was to have been sent to Germany to be combed, the 
combed wool to be returned to Sweden, the waste to be retained ui Germany 
Tim process would have involved a considerable stay in Germany and the identity 
of the wool would have been altered. 
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producers or vendors of butter, and that the intention and 
object of their combination was to produce the margarine in 
order to send the butter to the enemy, the same doctrine would 
be applicable with the same results/’ 

(d) Wh(*re buyers were bounds under contract^ to declare one 
of four potiH as the port oj destination and after the outbreak of 
war in 1989 d(‘chin^d Bremen, they were entitled to withdraw 
this declaration in favour of Antwerp: Hindley & C’o., Ltd. 
V, General Fibre f'o., Ltd.^ 

By a contract made in July, 1939, the Fibre Company sold 
to H 250 bales of jute c.i.f. to be shipped from Calcutta for 
H.A.Ii.B, (Hamburg, Antwerp, Rotterdam, Bremen) between 
Ist September, 1939, and 31st October, 1939. On 1 1th September 
11 declar(‘d Bnunen. On 22n(l September the Fibre Company 
wrote that th(» contract must be regarded as eaneelled. On 
27th Sept(uub<T If wrote saying that since the declaration of an 
enemy port would not be legal, he declared Antwerp or 
llolterdam (a good declar,ition in the jute trade). On 3rd October 
he (IccIanMl Antwerp. Th<* jute was never shipped. Subject 
to tin* opinion of the court, the Appeal ('ornmittee of the Jute 
Association, to whom the seih^rs after a reference had appealed, 
awarded in the form of a special ease that the contract was not 
cancelled and that the sellers were in default. 

For the sellers it was argued that onee the buyers had 
(le(‘lared Bremen, the right to declare other ports had gone and 
that tin* <*on tract was illegal and void. The buyers contended 
that tin* contract could still b<* performed in a legal way ; the 
declaration of Br(*in(*n wa'^ a nullity and could be withdrawn in 
favour of a good d(*claratioii. Atkinson, J., agreed with the 
buyers.’* 

(0 “ Where under a <‘ontract for tlie sale of goods made 
before tln^ outbreak of war between an enemy seller and a 
neutral buyer the transfer of the property in the goods is 
iruuh* wdiile tlie g<K)ds are still in transitu . . . 

First ; If it is provtsl that the contract was made in the 
or<linary course of busirn\ss and not in contemplation of war, 
and was n bona fide transaction in the sense that there was no 
fraiuiuU*nl or collnsive reservation of interests to the seller, 
then although the buyer lias not taken actual delivery before 
seizuns his claim is rccognis€*d in prize. 

* ri«*IO| 2 K.B. 517. 

»/6., 532, 533. Ho followed Tk Teutonia (1871), L.R. 4 P.C. 171, 181, per 
Mellmh, L„1„ wlioro, tli«* Frfliu'o-flonuan \%ar having broken out, the master, 
unable to discharge at Dunkirk, a closed port, put in to Dover and was entitled 
to freight for delivery at Dover. In H^auffh v. Jforris, L.R, 8 Q.B, 202, 206> the 
oonsiffnee named a wharf in London for delivery, which he supposed erroneously to 
be a legal pla^ ; ** that did not put an end to the contract, if the performance in 
any other way was legal and practicable,’’ per BUokbum, J. 
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' Second : H, however, the contract, though made bona fide 
in the above sense, was made in cont^plation of the outbreak 
of war, the buyer cannot establish his claim to the goods 
unless he has taken actual delivery before seizure ” : The 
Gleneam.^ 

A British company claimed 20 tons of latex, a rubber product, 
which the Crown sought to condemn as prize. Ijaden in The 
Cfleneam, a British steamship, they had been sold by the 
claimants, c.i.f. to a German company in Hamburg, who, in 
return for an accepted bill, had received the documents of title. 
The Oleneam arrived in London at the end of August, 1939, and 
abandoned the voyage to Hamburg. In the ordinary course of 
business under the pre-war agreement between the parties, there 
were two other consignments of latex from the claimants in 
German vessels at Genoa on their way to the German company 
for which the claimants, having retained the documents of title, 
had not been paid. On 28th August, in view of the international 
tension, and in contemplation of war between England, Germany 
and Italy, the claimants agreed with the German company that 
20 tons from these vessels should be exchanged for 20 tons ex 
The Oleneam then being discharged at London. Through a 
Dutch firm the shipping documents were exchanged. On 
Ist September the claimants received the documents relating to 
The Oleneam consignment, and having no warehouse of their 
own, they instructed their agents to clear the goods and store 
them on their own premises, which was done on 12th September. 
On 9th October the goods were seized as prize. It was admitted 
that the property in the goods had re-passed before the outbreak 
of war. 

The Crown contended that the consignment should be 
condemned. The agreement to protect the German goods from 
seizure was made in contemplation of war and was against 
public policy. The goods were in transit in expectation of war ; 
constructive delivery to the claimants’ agents after the outbreak 
of war would not pass the property. The claimants argued that 
the agreement was bona fide ; the intention was to pass the 
prepay which passed at the date of the agreement. The 
claimants obtain^ actual possession through their agents when 
the goods were warehoused on their behalf. 

The President held that the “ exchange agreement ” was 
made imminente betto and bona fide without “ secret or collusive 
nnderstanding that it was to be disregarded if, contrary to 
expectation, war should not break out, but was to be performed f 
in any event, according to its tenor.”* The German company 
were enabled to obtain possession of the claimants’ latex at 
Genoa and the claimants could assert that the 20 tons in London, 

* [1941] P. 61, 63, per Lord Meniman, P. * Ih., 60. 
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which would otherwise have been enemy property, was their 
own and exempt from seizure. 

Now intercourse with the enemy assumes that the 
commerce is transacted after war has broken out.”^ With a 
potential enemy there is no prohibition of intercourse, nor are 
the courts entitled “ to invent doctrines of public policy in such 
matters.” Since the property in the latex had passed to the 
claimants, the obtaining of delivery by the claimants’ watn- 
housemen from the Port of London Authority was not obtaininif* 
goods from an enemy, but obtainii^ his own goods by a British 
subject from British bailees.* The goods were not seized 
in transitu, but from the claimants’ warehousemen who had 
taken them into store. The claimants took “ actual delivery 
... in the only way in which, as a matter of practical business, 
in their individual circumstances, they could take actual delivery 
of the goods.”* 

if) The court may take judicial notice of the totalitarian 
character of the German Gox'emment and its practice of taking for 
its own use, or for disposal in whatever way would best help the 
war effort any goods imported into Germany.^** 

In The Glenroy (No. 2), no need arose to resort to judicial 
notice, for in an earlier prize case German decrees had been 
proved whereby certain commodities, on importation, automatie- 
ally became the property of the German Government. In that 
ease it was held, on the facts, that the beans — conditional 
contraband, i.e., contraband if it were proved that they were for 
the use of the enemy g«)vernnu‘ut or its armed forces — ^had 
ceased to be de.stined, in fact, for an enemy port and, at the 
date of seizure, were not lawful prize. 

In The Conservas Cerqueira Case,^ the Prize Court, said 
Lord Wright, in order to establish a reasonable case of suspicion, 
may take judicial notice of the fact that a large consignment of 
tinned fish is calculated to incresiae the total war effort of Italy, 
whether intended for the armed forces or for the civilian jmpula- 
tion. The court may take similar notice of the fact that a 
Spanish decree forbidding the export of contraband to Italy 
may be, and is, frequently evaded. The position of Genoa as a 
war base of supplies in Italy, and the practice of the Italian 
Government to take the goods for its own use or for disposed in 
the war effort, are “ matters of common notoriety which, as on 

‘ ll»411 P., at 61 : cf. The Jatuon Case [1902] A.C. 484, 497, 600. 

•[1941] P..at62. 

* Ib.. 66 . 

* Pgr IxMcd Merriinaa, P., in The CHenroy {No. 2) [1944] P. 11, 22. 

»[l«441A.O. 12, 13. 
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on4 occaaion Lord Stowell said, could be acted on by the judge 
in a prize court. 

2. Payment to or for benefit of Enemy 
(a) A surety may lawfully pay an insurance company the 
premiums on a policy of life insimuice efieeled by a person 
who has since become an alien enemy, and has been assigned by 
him to the company by way of mortgage with a covenant by 
the sureties to rex)ay the loan and to pay the annual premiums. 
If he pays the amount due on the mortgage he is entitled to an 
assignment of the policy without reservation : Seliyman v. 
Eagle Insurance Co.^ 

The policy is not void: the right of the ]»oliey-holder is 
suspended during war. 

“ No benefit can accrue to the enemy alien at all,” said 
Neville, J., “ as the re.su1t of the ])u,vment of his pn'mium ; 
but what will result is that perhaps some day soniebodv who 
is not an enemy alien may have a right to sue the companv 
for the amount sissured.” 

(ft) “ No crime is committed by making a payment to a thir<l 
person, which merely improves the position of an emuny by 
giving him further security that he will ultimately r<‘cover the 
money, and without an intention that the enemy, while such, 
shall benefit by it as a payment ” ; Schmitz v. Van der Veen d* Co.* 

8, a nariiralised British subj<*ct, sued a London firm for the 
price of goods sold and delivered before the outbreak of war. 
He had ordered goods from A, an alien enemy in (lermany, 
selling them in London at the list price above a minimum and 
dividing the excess equally between himself and A and receiving 
a commission. 8 paid A only if he hinuself received payimmt : 
A took the risk of buyer’s default. Itowlatt, J., held that the 
defendants bought the goods from 8 as a principal. The 
defendants then contended that the action was for the benefit 
of” an enemy. 8 was willing that there should be a stay to 
take out a summons to vest in the Custodian the sum recovered. 
The defendants argued that payment would benefit A : it made 
his chance of recovering after the war more secure. 

In one 8en.se, said Rowlatt, J., the action was clearly for A’s 
benefit : payment to 8 created an obligation to remit the money 

* Citing also Thf RomHe and Betty (1800), 2 Rob. 34.S, 344, pir Lon] Stowell : 
judges of Prize Courts “ are not to shut their eves to what is gonernlly passing in 
the world . . ; not to consider them at all (sc. “ matters of freipicnt and not 
tmfamiliar occurrence ”) would be not to do justice.” 

' [19171 1 Ch. 619, 626. The validity of this decision has been doubted by 
teaacm of the wide words of a. 1 (2) (a) (ii) of the Trading with the Knemy Act, 
1939. 

• (1916), 84 L.J.K.B. 861, 865, per Rowlatt, J. 
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paid 1o A, less his own claim for half profits and commission. 
Unless, however, S did in fact renut, A would not obtain the 
benefit of payment. 

It is essential to distinguish carefully between these two 
cases — that is to say, that where the cause of action is 
unexceptionable, but the plaintiff jis an alien enemy is 
temporarily and personally incapabh* of bein^ received as a 
plaintiff, and that where the cause of action, whoever puts it 
forward, fails in itself, and fails finally.”^ 

Thus, where lln* (daim accrued before the plaintiff became an 
enemy, a non -enemy who is otherwise entitled to sue, may 
brin^ an action upon it, e.^r., upon a bill, as trustee for an alien 
enemy of part of the proceeds.^ If there is any objection, it 
is at a lat(T stagfe, namely, as to the payment over of the 
proceeds after the action by the plaintifi’ to the enemy/’^ Heie, 
the claim of 8 accrued before the war ; at <*ummori law he was 
entithsl to recover. Nor would the payment be for the benefit 
of ’’ an <‘n<Mny, within the statute : there was no intention that 
ivhile (lii he should benefit by such ])ayment : he merely 

receiv<»d further security that he would ultimately recover the 
mon(\y. 

This decision Sin^rleton, J.. followed in Weiner v. Central 
Fund for (rernutn Jewry,^ In June, U)3fi, a British subject 
had deposited with the defendants a sum of money to help 
two refugees to <*()me from Vienna to England. Alleging that 
the defendants had taken no steps to secure the admission 
to this country of those refugees, the plaintiff claimed the return 
of his deposit as iijion a consideration which had totally failed. 
The defendants put in issue the plaintiff's right to sue, saying 
that the action was for the benefit oi an alicui enemy. The 
plaintitT, by Ins counsel, admitted that ho had no right to the 
money, but agn*cd that any sum recovered should be paid to 
the Custodian. Singleton, J., gave judgment for the plaintiff 
and made an order in the same form as in Schmitz v. Van der 
Veen. 

How far these decisions can stand after The Sox^fra^^ht Case 
may need to be reconsidered.^ 

* Ib,^ 804, citing per Klleiibomugh, 0..!., in Fhmlt \. (181 la East 260, 

265 : “ Utit thf* defence of nlien enemy must In* aceommodated to the nature of the 
transaction out of which it arises ; it may go to the contract itself on which the 
plaintiff sues, and operate as a poipetual bar ; or the objection may, as in a case 
of this sort, be merely personal, in respect of the capacity of the party to sue 
upon it.” 

* Daubuz V. Morshead (1815), 6 Taunt. 532, pn (fibln, (\J. 

« 84 L.J.K.B.. at 864. 

* (1941), 2 All E.R. 29. 

» So© McNair, 49, 327 ; |;i943] A.C. 203, 212. 
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3. Performing Obligation of, or IHecharging Obligation to, Bnemy 
This prohibition, Maonaghten, J., has held 
“ cannot apply to a case where an English company, ha\^g 
given a guarantee of the debt of an enemy, performs its obliga- 
tion under the contract of guarantee ; for this would lead to 
the absurd result that although a creditor might receive 
payment from the enemy, yet he cannot receive payment 
from a Brititii subject who has guaranteed the debt of the 
enemy.” ; E. & A. Kohnstamm, Ltd. v. Ludwig Krumm 
{London), Ltd.^ 

The plaintiffs, an English leather company, had dealings 
for several years with Ludwig Krumm A.G., a German company 
who manufactured leather goods at Offenbach. Ludwig 
Krumm (London), Ltd., the defendants, who also dealt in 
leather, were an English company, nearly all the shares of 
which were held by the German company. The German 
company appointed the defendants iis their English agents 
to buy leather and to sell their goods. In January, 193U, owing 
to German exchange diflSculties, the plaintiffs obtained from 
the defendants a written guarantee of payment for goods to 
be supplied by carrier to the German company. Tlie present 
action was brought in September, 1939, upon the guarantee 
for the price of parcels of leather sold and delivered before 
the war to the German company. The assets of the defendant 
company were vested in the Custodian. The defendants 
pleaded, inter alia, that payment was prohibited under the 
Trading with the Enemy Act ; it would amount to a discharge 
of the obligations of the German company within s. I (2) (a) (iii). 

Macnaghten, J., referring to proviso (ii), said that the plain! iffs, 
who had performed all their obligations to the German company, 
would not be deemed to have traded with the enemy if they 
received payment of this debt from the German company. 
Hence s. 1 (2) (a) (ii) could not apply for, otherwise, though the 
creditors might lawfully receive payment from the enemy, 
he could not receive payment from a surety for the enemy. 
Although in one sense, the defendants, by paying, “ discharge ” 
the German company from its obligation to pay the plaintiff, 
they create an obligation on the Gennan company to pay the 
sum to them. 


‘‘ ... 1 think, the words ‘ discharged any ohligation ’ 

i.,: » complete disebarge. uot a mere transfer nt tbe 

u> puy turn suia of Tuomv from »n ^Ki. ’t® 

pay It to A into an obligation to nav to b ^ 

ct the German company, the obligation of ohligation 

not been dischaiged.*^ It has stin f ^ 


>{l8#JSKJt.359,m. 
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It is i^spectfully submitted that the leasoning u doubtful. 
No relevant authorities appear to have been cited to the 
court, and the judgment was not vonsidered. The material 
words of the prohibition ar(‘, “ discharge any obligation of ” 
an enemy. It is true that on payment by the surety, the 
German company became under a duty to pay the surety. 
But the obligation to pay the plaintiffs became discharged.* 

IV. rrsToniANS OF Enfjmtv Propertt 
1. Statutory Provisionfl 

To prevent the payment of money to enemies and “ in con- 
templation of arrangements to be made at the conclusion of 
peace,” the Board of Trade was empowered to appoint 
“ Oustodians of Enemy Projwty ” for the collection of enemy 
(iebUs and the custody of enemy property.^ 

“ lie does not rc'ceive such money as agent for the enemy. 
He has certain limited powers of dealing with it, but, apart 
from that, the beneficial ownership is to be regarded as in 
statutory suspensi'.”* 

“ Enemy property ” means ” any property for the time 
being belonging to or h(*ld or managed on behalf of an enemy 
or an enemy subject,'^* Property paid to or vested in a custodian 
is, jicnding its disposition at the conclusion of peace, “ removed 
from the control and from the beneficial ownership of the 
enemy ” ; “ tin* b<*neficial ownership (is) and (remains) in 

statutory suspt^nse or abeyauce ” ; the Custodian has “ certain 
limited powers of de.iling with the property.”® The Board is 
given power to make an order dealing wdth the following subjects, 
and containing such “ incidental and supplementary ” provisions 
as appear “ necessary or expedient ” : — 

(rt) Payment to the prescribed Custodian of money due to 
or for the benefit of an enemy ; 

(6) Vesting in him prescribed enemy property ; 

(c) Vesting in him the right to transfer other enemy property 
not vested in him ; 

* It would appear that Sir Wilfrid Oroene, M.R., in Thf Sehenng Case [IMl] 
1 K.B. 424, 440, doubted the decision, though he declined to express any opinioil. 
And see McNair, 178, 179. 

' Trading with the Enemy Act, 1939, s. 7. 

* In re Oourju's Wdl Trusts [1943] Ch. 24, 29, per Simonds, J. 

* Ib., s. 7 (8) (o). It does not include a “ credit balance ” on a running account 
between an enemy and a bank ; no vesting order could be made : In rr Bank fur 
Handel uni Industrie [1916] 1 Ch. 848, 860, per Warrington, J. See Younger, J.’a 
ea^waitioa in Be Ruben [1918] 2 Ch, 813, 319-321, where the appHcant wae not 
“interested ” in enemy property, but claimed that the whole promity waa ms 
own, via., inauianoe ponefea on the lives of British subjects, d^meited abroad wiai 
•n aiieo ceumy, aa aeouzity. A vesting order was lefiiaed. 

^ In re Mm»tr (jffewwy) £1W0] 1 ca». ses, 278. 279, per RwmU, J. 
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(d) Conferring rights and imposing duties on Custodians 
relating to : (i) property vested, (ii) property of which the 
right to transfer lias been vested, (iii) other enemy property, 
(iv) money paid or to b(‘ paid to a Custodian ; 

(e) Payment of prescribed fees ; 

(/) Requirement of returm,^ 

A person who complies with the requireiueiils or directions 
of a Custodian, accompanied by his certitieale that the money 
or property comes vitliin an order under s, 7, will be protected 
from legal proceedings arising solely from this compliance ; 
the certificate will be evidence of the facts slated.- 

Where, under such an order, money is paid to a Custodian, 
any property or the right to transfer properly is vested in him, 
or a direction is given by him relating to propiTt;^ within the 
order — 

(i) the fact that a person interested (or who might have 
been interested) in the money or pro])erty, and wIjo wjis an 
enemy or enemy subject, had died or cliangcnl his enemy 
status, or 

(ii) the fact that some person so interest (‘d was wrongly 
believed by the Custodian to be an enemy or enemj subject — 

neither of these* facts, by itself, will invabdate* eitlier the payment, 
or the vesting, or the direction, or any consequential proceedings.^ 
To pay a debt or deul with any property to whiel) an order 
under a. 7 applies, otherwise than und(T the order, is an ofience, 
and the ])ayment or dealing is void.* Such a payment will be 
no answer to a claim therefor by tin* Custodian.** 

2. Custodian Order, 1939 

The Board of Trade, under s. 7, made The Trading with the 
Enemy (Custodian) Order, 1939.® 

(a) The order si>e(‘ifles the moneys payable to the Custodian,'^ 
without prejudice to the generality of the duty to pay him 
moneys which would otherwise be payable to or for the benefit 
of an enemy. Money which, but for ss. 4 and 5, would be 
payable to any purported assignt*e, transferee or allottee, must 
be paid to the Custodian.® Payment should be made (a) within 

^ Trading with the Enemy Act, 1939, s. 7 (1). 

2 lb., s. 7 (2). 

» 76., 8. 7 (3). 

* Ib„ 8. 7 (5). 

•Re Arairmyo Francke Mineff, Lid, [19211 I C’h. 675, 686, per Russell, J. 

•S.R. & 0., 1939, No. 1198, amended by S.R. & 0,. 1940, Nos. 94 and 734; 
1941, No* 765 ; 1943,. No. 342 The order came into force on ISth September. 
1939. Krusin ^ Rogers, 257-263 ; II, 369-371 ; TIT. 95, 96. See infra, 228. 

’ 75., art. 1 (ii) (a) to (%)• 

• 75., art. 1 (iii). 
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fourteen days of the order if the money has previously become 
payable or would, but for the war, have become payable ; or 
(b) within fourteen days after the creditor becomes an enemy if 
the money has become payable or would, but for the war, have 
become payable ; or (c) within fourteen days after the day 
when the money became payable or would, but for the war, 
have become payable ; or (d) where money would otherwise be 
payable in a foreign currency to or for the benefit of an enemy 
(other than where the contract provides for a specified rate of 
exchange), in English currency at the middle official rate fixed 
by the Bank of England on the date when payment became 
due, or the middle rate for telegraphic transfers in London on 
that date, or if there was no such rate on tliat date, at the rate 
di'termined by the Treasury.^ The article does not apply to 
payimmts authorised to be made to some other person, by a 
StHTetary of State, tlie Treasury, or fhe Board of Trade, or to 
a (clearing office under s. 1 of the Debts Clearing Offices and 
Import liesfridions Act, 1934.- 

(b) The Board has a diseretiort to rest the Cmtodian prescribed 

enemy property, or tlie right to transfer i)rcscribed enemy 
property.^ Such a vesting order*’ >vill have the same effect 
as a vesting order uiid<*r the Trustee Act, The order 

vesting shares in a Custodian ‘'‘carried willi it the right to 
exercise the <»rdinary rights of a shareholder **^ and to 
dividends.® 

(c) Tlie (listodiari ^ill hold money ^ property and the right to 
transjer property Testc<l in him {sal)je(‘t to art. 4 and any 
directions of the Board), until the end of the war, and will then 
deal witli these as the Board \\ill then direct.’ Under the 
directions of th<» Board (general or special), he may, in bis 
absolute discretion, pay any money or transfer proi)erty to or 
for the benefit of an.\ p(*rson who, but for the Act or any order, 
would have been <uititled to them, or to any person appearing 
to him to be authorised by that person to receive them.® 

1 Jh., art. 1 (jv), amondod bv S.R. & ()., 1910, No. 94 ; KM 1, No. 914, <»/;«, 228. 

* 76., art. 1 (v). 

® 76., art. 2 (i). 

* art. 2 (iii). 

* In re Pharaon et Ftls [1916] 1 Ch. 1, 6, }Hf Bankes, b.J. 

* In re Aramayo Francke Mmea^ Lid. |192l) 1 Ch. 075, 680, per Russell, J. 

’ Trading with the Enemy {(.^istodian) Order, 1939, art. 3 (i). 

* 76., art. 3 (ii) ; sc»e Krusin & Rogers, 260 ; the (^usUidian la not by the Act 
required to pay any debts unless ho shall so think tit ; a fortiori he is not 
required to pay all debts ” : per Younger, J., in Be Fried Kiupp ALtkngeseUsokaft 
[1910] 2 Ch. 194, 200. 

An action by the Custodian to wind up an ommy fa m with an English partner 
was dismissed on th<* ground that the German partners were necessary parties 
to the action. The (Vstodian is merely an assignee, and it was necessary for the 
proper liquidation of the hrm^s affairs that oaoh partner should personaUy account : 
Public Trustee v. Elder [1926] Ch. 770, 791, per Bargant, J. 
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Without the Board’s consent, save as directed hy this order, 
no person may deal with an enemy’s property.^ 

(d) The duty is imposed upon any person^ who holds or manages 
for or on behalf of an enemy any property, to communicate that 
fact in writing to the Custodian and to furnish him with retumx, 
accounts and information, and to prodwe such documents as the 
Custodian may require.* A similar duty is imposed upon an 
enm,y subject or any person who holds or manages property for 
or on behalf of an enemy subject.® Every com pany incorporated 
in the United Kingdom, and any company which has a share 
transfer or share registration office in the United Kingdom, must, 
within fourteen days of this order, commuuioate to the custodian 
particulars of shares and other securities held by or for the 
benefit of an enemy ; if the holder or person for whose benefit 
the securities are held subsequently becomes an enemy, the 
company should, within fourteen days of that event, make a 
similar eommunication to the Custodian.® Every partner of a 
firm — of which a partner, before 18th September, 1939, has 
become an enemy, or to which a person who so became an 
enemy has lent money for its business — must, within fourteen 
days of this order, communicate to the Custodian particulars of 
the share of profits or interest due to that enemy ; and similar 
communication should be made if a partner or the lender 
becomes an enemy subsequently.® 

(e) Where a Custodian proposes to sell stock or shares or 
securities vested in him by vesting order, the company may, 
with the Board’s consent, buy back the stock, shares or securities 
and reissue them.® Where the Custodian executes a transfer of 
stock and shares or securities which he is empowered to transfer, 
the company must register the transfer upon his request and 
ui>on the receipt of the executed transfer from the Custodian, 
even though he is not in possession of the documents of title ; 
but this registration will not affect a hen or charge in favour of 
the company or other body, or a lien or charge of which the 
Custodian has notice.® 


® Ib., art. 4. * Jb., art. 6 (in). 

• Ib., ait. 6 (i). * Ib,, Bit. 6 (iv). 

* Ib., art. 6 (ii). ® Ib., art. 0 (i). 

® Ib., art. 6 (ii). 

The Custodian of Enemy Property for England was Su KniostFaHi (Public Ti uatco 
Office, Kingsway, W.C.2). Dunng the last war the Public Trustee was constitute!! 
tihe Custodian. Kir Ernest Pass was appointed Custodian in his personal capacity, 
not in his oapaoity as Public Trustee. See argument of Mr. Victor Russeli in In 
ihe Estate of San Ptetro, deceased [1941J P. 16, 17, and the judgment of Sir Boyd 
Menriman, P., at 19. The Custodian has no power to accept grants of a^inis- 
tration to the estates of deceased persons where enemy interests are involved, 
lb each a case the court gave a grant ad cottigenda bona to tdie Public Trustee at 
ihe OustodiMi’s request. Mr. Regmald Ramson Whitty is toe new Custodian. 
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3. Subsequent Custoiim OrAefs 

(a) by The Trading wUh the Enemy {Investment) Order, 1940, 
the Gusto^an may invest moneys received in the purchase of 
Treasu^ BiUs or Oovernment securities specified by the Board 
from time to time.^ 

(b) By The Trading with the Enemy (Insolvency) Order, 1940, 
upon winding-up or bankruptcy, or the making of a deed of 
arrangement or composition, or scheme, the benefit of aB d^bt$ 
and daims which would otherwise be provable by an enemy, 
and all securities then^for, forthwith vest in the Custodian, who 
may prove and compromise disputed matters and take snch 
proceedings as he thinks fit.® The liquidator or trustee in bank- 
mpcy or trustee under any deed of arrangement or composition 
or scheme must, ^ ithin fourteen days of the facts coming to his 
knowledge, make a return to the Custodian of all debts and claims 
vested in the Custodian and provable, and produce such accounts 
and documents as the Custodian m.ay require.* The same 
api)liea to a debtor who proposes to make a composition or 
scheme.'' 

(c) By Thi Trading with the Enemy (Custodian) Amendment 
(2fo. 2) Order, 1911, jiara. 7 of tJie Custodian Onler, 1939 (which 
relates to the Custodian’s fees), does not apply to money 
jiaid to the Custodian under para. 1, in respect of persons 
resident or earr;iing on busim'ss in the Channel Isles.^ 

(d) By The Trading tnth the Enemy (Liabilities Adjustment) 
Order, 1941, vlu're an application is made to a liabilities adjust- 
ment otlici'r for jwhice and assistance, or to the court for 
adjustment and wdt lenient of the affairs of any person, the 
Custodian, in relation to any debt or <*laim which would otherwise 
be provable by an enemy, can jirove in such proceedings and 
assent to a selieme of arrangeuM'iit under the Act, assent to a 
variation of the terms of any lease, mortgage or contract, and 
take such ])roceedings as he thinks fit under the Liabilities 
Adjustment Buies.® 

(c) By The Trading with the Enemy (Custodian) (No. 3) Order, 
3942, para. 1 of the Custodian Order, 1939, does not apply 
to any money which, but for war, would be payable by a bank 
to or for the benefit of — 

(i) an individual who is an enemy only became he resides 
in enemy-occupied territory, being om* of the territories specified 
in the Schedule ; 

(ii) any body oj persons (cor|)oratc or unincorporate) trading 
in any place which is an enemy only because it is eontroUed by 
a person residing in such territory ; 

' S.R. &; 0., 1940, No. 1113, art. 1. * Ih., art. 3. 

® S.B. & 0., 1940, No. 1419, arts. 1 and 2. < /&., art. 4. 

* 8,B. k 0., 1941, No. 896. ' S.B ft 0., 1941, No, 2071, art. 1. 
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' (ixi) any individual or body of person, i (corporate or uriincor- 
porate), being an enemy only through carrying on business in 
such territory.^ 

A bank crediting int(»rest on any such money will not, by this 
fact alone, be de<uned to have traded with the eneniy.^ 

(/) By The Trading with the Enemy (Custodian) (China) 
Order, i943, art. 1 of the Custodian Ord(*r, 1939 (requiring 
payment to the (histodian of moneys payable to or for tlu^ benetit 
of an enemy), will not apply (unless in any particular case the 
Board of Trade dir(»(‘ts oth(*rwise) to any money whidi, but for 
war, w^ould be payable by any banker to or for the benefit of any 
individual or body of persons (corporate or uniru'orporate) resident 
or trading in any area of China (excluding Manchuria) occupied by 
the enemy. If an individual or body of persons trade in any such 
area and also in other enemy territory, the order applies only to 
such money as is payable for th(‘ business carried on in su(*h 
area.^ 

(g) By The Trading with the Enemy (China Custodian) Order 
in Council, 19t4, tlic Trading with the Enemy Act, 1939, was 
extended (under s. U) to all property, money or assets 
already held by or vested in the (histodian of Einuny Property 
for China (appointed under s. 14, while His Maj(‘st.v still held 
jurisdiction in (liina).^ This Order was not made under the Act. 

4. Office of Custodian 

(a) At common law His Majesty has the right to claim, after 
office found, as forfeited to himselj, all debts and choscs in action 
within the realm owing or belonging to any enemy. ^ The powers 

^ S.R. & ()., 1042, No. 042, art. f. The territories scheduled an* : (^hannel 
Islands ; Hong Kong ; Straits Settlements; Federated Malay States of Perak ; 
Negri Sembilan ; Selangor ; Pahang ; UnfedcTated Malay States of Joliore ; 
Kedah ; Perhs ; Kelantau ; Trengganu and Brunei ; Sarawak ; North Borneo ; 

^ Burma. 

^ Jh.f art. 3. For further Ordeis, see 104-1, Nos. 014, 01.’). Infru^ 22s. 

^S.H. & O., 1043, No. 1417, 

^ S.R. & 0., 1944, No. 100. 

* In re Ferdinand^ ex-Taar of Bulgaria [1921] 1 C'h. 107, 143, per V'ounger, L.J. ; 
124, per Lord Stemdale, M.R. See also PorUr v. Freudtnhfrg [lOirij 1 K.B. 857, 
869, per Lord Reading, C.J., and references to English institutional writers, e.g., 
Hale, Pleas of the Crown, i, 195 : “ debts and goods found in this realm lielonging 
to alien enemies belong to the King and may bo seized by him.” 

See the very learned and exhaustive essay of Farrer, The Forfeiture of Enemy 
Private Pre-vtar Property (1921), 37 L.Q.H. 218-241, 337-362. 

See Mullins, Private Enemy Properly, Transactions of the tlrotius Society (1923), 
vol. VIII, 89-104. He examines the position, first at common law, and then 
under the peace treaties made after the last war. Every British debtor had to 
pay Ms enemy debts in full and with interest , A similar duty was imposed upon 
ex-enemies (98). Mutual indebtedness was settled through clearing houses. 
Each government guaranteed the payment of its nationals* debts. The ex-enemy 
governments undertook to restore the property, rights and interests of the 
nationals of Allied and Associated Powers. By Orders in Council implementing 
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coBferred by the Trading with the Enemy Act, IdSft, are 
inconsistent with this right : “ a power to vest property in a 
Custodian to be dealt with at the end of the war as His Majesty 
should by Order in Council direct is inconsistent with an intentioli 
of preserving a power to insist on an absolute forfeiture at 
common law.”^ The Act is “ without prejudice to the exercise 
of any right or prerogative of the Crown, but the preamble 
to s. 7 contemplates that forfeiture will not be exercised. 

“ I cannot doubt that the Act ’’ (sc. of 1914), said Youngerv 
L.J., “ was intended while it was in operation to super^e 
the prerogative right of forfeiture.’^ 

Subject to legislation or the Treaty of Peace, enemy property 
in this country will be restored to its owners.^ 

A foreign ordinan(‘e confiscating the property of English 
subjects abroad will not be recognised in this country, as not 
being conformable to the usage of nations : “ The penal laws 
of foreign countries are strictly local, and affect nothing more 
than they can reach and what can be seized by virtue of their 
authority.”^ A German ordinaruje prohibiting the paymait 
of interest was not recognised in an English court.** 

(b) The Board of Trade exercises, by order, the power to vest 
property in the Custodian. During the War of 1914, procedure 
was by application to tlie court by the Custodian. 

Younger, J., thus stated the principles of the submission of 
creditors’ claims and of tlie making of vesting orders, in Re Ling 
& Duhr.^ 

“ . . . I have always considered it to be the duty of the court 
to s(‘e that no claim on the part of a creditor is admitted unless 
he is able to satisfy the court with the most reasonable 
CiTtainty t hat it is due. First of all, . . , this Act is not aai Act 
prhnarily for tlie benefit of creditors at all ; its main purpose 
is to (Teate a fund to be protect(‘d and preserved in accordance 
with the terms of the preamble, with a view to such arrange- 
ments after the war as may seem good to Ilis Majesty in 

the treaty, all property, rights and interests of ex-oneraios in England were charged 
with payment of claims by British nationals with regard to their property in the 
enemy country and with payment of compensation done by such enemy by 
exceptional war measures ** (tlie amount to be settled by Mixea Arbitral Tribunals) 
and with payment of similar British claims against the countries allied to such 
enemy. 

^ [1921J 1 Ch., at 131, Lord Stemdale, M.R. 

* Section 16. See [1921] 1 Ch., at 141, per AVarrington, L.J, 

* 148, referring to Lord Pai'ker’s judgment in The Daitnler Case [1916J 
2 A.O. 307, 347. 

* Wolff V. Oxholm (1817), 6 M. & S. 92, 99, prr Ix>ni EUenborough, C.J. See 
103-105 criticising the right to oontisoate. *Sed qimere. 

* Re Fried Krupp AkiiengeaelUchaft [1917] 2 Oh. 188, 193, 194, per Younger J, 
•ll91B]2Ch.298,301. 
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Oonncil, and the intemediate payments ont of the fund to 
' creditors are merely incidental and discretionary.”^ 

There must be evidence, “ beyond reasonable doubt,” that the 
debt is due and that it has not been paid or satisfied imder 
emergency legislation in enemy territory. 

With the same desire to protect debtors against claims which 
may have been satisfied in the enemy country, though the fact 
cannot be established, 

“ When an application is made to vest in the Custodian 
debts which are alleged to be due from a person resident or 
carrying on business in this country to an enemy, and it has 
been alleged by the debtor that the debt may have been 
already paid in Germany by means of funds of his in that 
country vested in a German custodian, we always follow the 
principle of assuming to a certain extent in favour of such a 
debtor that the debt may have been paid thereout, taking 
care that he is not by virtue of this procedure called upon 
to pay it twice over. On the other hand, we do not allow the 
central fund to stand the risk of being depleted should the 
debt not have been paid.”* 

A special form of order called the Freudenherg Order, was 
used providing that, although vested, the debt was not to be 
applied or disposed of without notice to the debtor. The debt 
was frequently allowed to remain in the debtor’s hands “ to spare 
British industry all possible inconvenience.”* 

The Blydenstein Order was to preserve any lien, charge, or 
set-off which the English debtor may have against the debt 
owing by him.* 

6. “ Alien Property Custodian ” in United States 
On 11th March, 1942, the President made an Executive 
Order establidting the office of Alien Property Custodian.® 
He is given wide powers, and is authorised “ to take such acdion 
as he deems necessary in the national interest,” including the 
power to merge any business enterprise within the United 
States, which is a national of a “ designated enemy country.” 
The Secretary of the Treasiuy and the Custodian are empowered, 
jointly or seyjBraUy, to prescribe relations, rulings and 
instructions to carry out the purposes of the Executive Order. 
Any determination by the Custodian that any property or 
interest belongs to a designated enemy county or national is 
“ flmd and conclusive ” as to his power to exercise his authority. 

* [1918] 2 Ch., at 300. ’ lb., 302, for form of order. 

* Ib,, 301. * Ib. 303, for form of order 

•Executive Order No. 9096, amended by Executive Order No. 9193, s*. 1, 
2 (a), 4, 10 Text, Domke, App. K, 468-404. 
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The Allen Property Custodian issued regulations relating 
to property vested in him.^ A committee of three, called the 
Vested I^operty Claims Committee, is empowered to hear cairns 
relating to property vested in the Custodian who, after examining 
its findings and recommendations, issues his decision and takes 
action to effectuate such decision. His decision is final and not 
subject to judicial review.* 

Apparently, even American citizens resident in the United 
States may be declared “ nationals ’’ of a “ designated enemy 
country,’^ and their assets may be vested in the Custodian** 
“ Anyone’s assets in this country, even those of American 
citizens living here, maybe seized if the Alien Property Custodian 
makes the determination, not reviewable by the courts, that 
such seizure is in the interest of the United States.”* Thus, 
in The Draegcr an American citizen, naturalised in 1898 

and continuously residing in the United States, was determined 
by Vesting Order a national of a designated enemy country, 
Germany. He held the whole stock in a company on behalf of 
a German firm trading in Germany and controlled by the 
Deutsche Keichsbahn Gesellsehaft. The American Corporation 
and the stockholders were ac(‘ordingly declared by the Custodian 
to be nationals of Germany and the business was liquidated. 
The court stayed the liquidation pendixig the determination 
whether they were nationals of a foreign or enemy country or 
whether the property was owned or controlled by a foreign or 
enemy (*ountry,»or a national thereof.® 

^ Issued under the authority vested in him by the President under s. 5 (6) of 
the Trading with the Enemy Act, 1917, amended by s. 301 of the First War Powers 
Act, 1941, which gave the Resident flexible powers operating through such ctgencp 
08 he might choose^ to deal with ahen property. Text, Pomke, App. L, 466, 466. 

® Pomke, 265. 

® Pomke, 264. See also Turlington, Vesting Orders under the First War Powers 
Act, 1941, vol. 36 (1942), 460-466. 

* Pomke, 266. 

® Draeger Shipping Co, Inc, and FrcdeHch Diaeger v, Crowley, as Alien Property 
Custodian (1943), Am. Mar, Cas. 266 cited by Pomke, 266, 267. 

®See generally, Sommerich, Becent Innomitons in Legal and Regulatory 
Concepts as to the Alien and his Property, A,J,I,L,, vol. 37, 1943), 68-73. 

See also Littauer, Confiscation of the Property of Technical Enemies, Yale L, 
Journ. (1943), vol. 52, 739-770, at 763-770. Business enterprise owned by alien 
funds may be vested if the Custodian detormines that this action is “ neoeseary 
in the national interest.** And see Meyer, Co-ordinatimi of Allied Enemy Properly 
Departments, vol. XXXVI (1944) Joum. Comp. Leg,, 61-65. 

And see Carroll, Legislation on Treatment of Emmy Property, A,JJ,L., vol. S7 
(1943), 611-630, who compares provisions in belligerent countries affecting business 
property. The United States has no comprehensive legislation, but has issued a 
wide range of proclamations and executive orders. The Alien Property Custodian 
is under the Fr68jdent*s direct control. In him are vested all the powers conferred 
upon the President by sa. 3 (a) and 5 (6) of the Trading with the Enemy Act, 1917 
except the freexing control ^wers wnioh remain in the Treaauiy Pepa^ment (th.), 
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I Postaeript 

Among the orders noted or made alter this chapter was in 
proof, are the following : — 

(a) The Trading with the Enemy (Custodian) (Amendment) 
Order, 1944 (S.R. & O., 1944, No. 914), providing for payment 
in certain circumstances of moneys due to the Custodian 
either in the foreign currency in wliich they arise, or in sterling, 
converted at the official buying rate of exchange fixed by the 
Bank of England as the Custoffian may require. 

(b) The Trading with the Enemy (Foreign Currency Accounts) 
Order, 1944 (S.E. & O., 1944, No. 915), vesting in the Custodian 
the rights in foreign currency balances standing in the books of 
any banker in the United Kingdom in the names of certain 
enemies (enemies through residence or incorporation in a 
State at war with H.M., or through control by such persons). 

(c) The Trading with the Enemy (Enemy Territory Cessation) 
Order, 1944 (S.R. & O., 1944, No. 1416), removing from the 
category of enemy territory, the territory formerly known as 
Italian East Africa, Cyrenaica, Tripolitania. 

(d) The Trading with the Enemy (Custodian) Order, 1945 
(S.E. & O., 1945, No. 43), vesting in the Custodian all rights 
relating to the transfer of securities belonging to or held to 
account of persons residing or trading in areas under the 
sovereignty of a power with whom H.M. is at war, or controlled 
by such persons. Such transfer is forbidddn except under 
arrangements authonsed by the Custodian or the Trading 
with the Enemy Department of the Board of Trade. 

See also the following, which removed, after Isi February, 
1945, certain obstacles in the way of trading with persons 
redding in Belgium : — 

(e) The Trading with the Enemy (Authorisation) Order, 1945 
(S.R. & O., 1945, No. 911). 

(f) The Trading with the Enemy (Transfer of Negotiable 
Instruments, etc.) Order, 1946 (S.E. & O., 1946, No. 92). 

(g) The Trading with the Enemy (Custodian) (Amendment) 
Order, 1946 (S.E. & O., 1945, No. 93). 

(h) The orders made under s. 16 (1a) relating to the 
following countries have been revoked : — 

' jPrance (unoccupied zone) (16th July, 1943); French 

Somaliland (10th March, 1943) ; Monaco, Yugoslavia, Grwee 

(24th November, 1944). 
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1. Continuing Agency Abrogated by War 

(a) A contract of a^oncj , one of the parties to which becomes 
an alien enemy, is abrogated by tear. Sneh a contract, involving 
intercourse v ith the enemy, is prohibited, “ except with the 
permission, express or implied, of the executive authority of 
the State.”^ 

(b) The Proclamation of 9th September, 1934, permitted 
deaUngs with a “ branch of an enemy firm, “ locally situated 
in British, allied or neutral territory, not being neutral territory 
in Europe.”® The Trading with the Enemy Act, 3939, contains 
no such exception. 

(c) An irrevocable power of attorney to sell land and to give 
receipts for the purchase-money, it was held in Tingley v. 
JffiUer, is not avoided if the donor of the power subsequently 
becomes an alien enemy ; no intercourse with the enemy is 

® Per Wairingt^ LJ., in Tin^ v~Mulkr [IMT]! Gh. lit, 166^ 

* /i» n Conttnho, Oaro 4) Go., Btmty [1018] 8 Ch, 384, 300, 
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involved.^ But this decision is doubtful; and Lord Wright 
approved the powerful dissenting judgment of Scnitton,L.J.^ 

2. Effects of Abrogation 

(a) The right of an agent who has become an alien enemy 
to the return of his property is suspended during war and 
rermes upon the restoration of peace*® 

(ft) An agent in this country of a principal who is an alien 
enemy, notwithstanding a pre-war power of attorney, is not 
entitled to collect debts due to him or to pay debts due from him ; 
nor is he entitled to the appointment of a receiver of the assets 
of his principaPs business in this country ; he can have no 
greater right than his principal.^ 

3. Where Party is Alien under Protection 

A contract of agency, one of the parties to which becomes 
an alien enemy who is licensed, e.g., by registration to reside 
under the King’s peace, is unaffected.^ 

4. New Contract of Agency^ Illegal 

It is illegal during war to enter into a contract of agency 
with an alien enemy or on liis behalf : 

No active business can be maintained, either personally 
or by correspondence, or through an agent, by the citizens 
of one belligerent with the citizens of the other.”® 

A transaction originally unlawful cannot be made lawful by 
ratification.’^ 

1 See WiUicmi v. Payne (1898), 169 U.S. 66, 70, 73, 74 : “ It is not every agency 
that is neoestaiily revoked by the breaking out of a war between two countries, 
in which the principal and agent respectively live . . . Whether it is revoked or not 
depends upon the droumstances surrounding the case and the nature and character 
of the ittenoy.*’ It may be questioned, however, whether this principle is not 
afieoted % Trading with the Enemy Act, 1939, s. 1 (2) (a). 

See critical note on TingUy v. Mnller in (1918), 31 Harv. L. Rev. 637-640 : 
** The best rule* therefore, is to regard war as, at once and without regard to the 
knowledge or consent of the parties, terminating the relation.*’ See also McNair, 
206-209. 

• The Sovfracht Case [1943] A.C. 203, 236. 

* Stevenson Sons v, Aktiengmdlschaft filr Cartonnagen Industrie [1918] A.C. 
239, 246, per Lord Finlay, L.C. 

♦ Maxwell v. Orunhd (1914), 31 T.L.R. 79, 80, per Lord Reading, C.J., delivering 
the judgment of the full Court of Appeal, followed by Warrington, J., in Re Oaudig 
V. Mum (1914), 31 T.L.R. 163. 

» SehosiaU v. Johnson (1919), 36 T.L.R. 76. 

• Insurance Company v. Davis (1877), 95 U.S. 425, 429, per Bradley, J. 

♦ United States v. Orossmayer (1869), 9 Wallace 72, 76, per Davis, J. See 
Trotter, 69-63, Tor a summaiy of the transactions sustained by the American 
anthoritieB (60. 61). 
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1 . Dissolution, where Pa/tfners divided by War 

Bt s. 34 of the Partnership Act, 1890 — 

“ A partnership is in every case dissolved by the happening 
of any event which makes it unlawful for the business of the 
firm to be carried on or for the members of the firm to carry 
it on in partnership.” 

A partnership is dissolved where partners, resident in different 
countries, are divided by war : Esposito v. Bowden.^ 

In 1853, the neutral owner of a ship then in a British port, 
and the defendant, a British subject, entered into a charterparty 
that The Maria Christina, a neutral ship, should proceed to 
Odessa, load a cargo of wheat and voyage to Falmouth. The 
defendant failed to load the cargo. In 1854, before the ship 
arrived at Odessa, England had declared war on Bussia. 

For a British subject, who has no commercial domicil in a 
neutral country, without licence to ship a cargo from an enemy 
port even in a neutral vessel, is a dealing with the enemy.® 

“ No partnership can subsist between the subjecte of 
two hostile powers and, if two partners are resident in two 
different countries, their partnership is determined by a war 
between those countries.”* 

‘ (1867), 7 El. a Bl. 768. See ako Ifotteiw ▼. MeStta (1876), 91 U.S. 7, pv 
Strong, J., a oue arising out of the American Civil War : “ • • ; war . . . diasdveB 
commercial partnershipa existing between the snbjeots or citizens of the two 
contending parties prior to the war, for their continned existence would involve 
community of interest and material dealing between enemies.” The rule appUes 
to <M such partnerships, whether commercial,” or not. 

• Willes, J., cites at 786, Oriawold v. Waddington (1818), 16 John. 438 : “ A con- 
tract of partnership with a foreigner was absolutely dissolved by tite breaking 
out of war between the two countries,” per Chancellor Kent. 

• lindley, 88 ; 2 Pitt Cobbett, 81, 82. 

See tile oonciasive reasoning of Chancellor Kent in Oritunld v. WteddinyUm 
supra, at 489 et sw. See also B. v. Kvpfer [1915] 2 K.B. 321, 338, par Lord, 
Beading, OJ . : “ Thsce osn be no partnmebip between enemies of this eounlfy 
sad a snbjsot of this oonntiy whm war has emee bom declared.” 
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2. Alien Enemies under Protection 

** It is the place of his residence or trading, and not the 
place of his birth, or his personal attitude, which is of 
importance in this matter ; and, therefore, if a foreigner cdmes 
over here, enters into partnership here and dwells here, and 
then war breaks out between this country and that of which 
he is a native, the partnership will not, nor will his rights 
as a partner (so long as he remains here with the permission 
of the Crown), be affected by the war any more tlian if he were 
an Englishman.’’* 

3. British Subjects Resident in Enemy Territory 
{a) “ On the other hand, if a partnership consists holly of 
Englishmen, some of whom reside here and some in another 
countey, and war breaks out between that country and this, the 
partners abroad become enemies for all purposes of trade, just 
as much as if they were natives of the country in wliich they 
reside.”* 

A commission of bankruptcy, founded on the petition of a 
British subject resident in England, for a debt due tt» himself 
and his partners resident and trading in Flushing (then an 
enemy port), could not be supported : McConnell v. Hector? 

It is otherwise if his residence in an enemy country was 
licensed by the Crown : Ea- parte Baglehole.* 

{b) Similarly, partners will become enemies for all purposes 
of commerce, “ even in the absence of any fixed residence in the 
belligerent country, if some of the partners go over there and 
trade there during the war.”® 

In The Jonge Klassina? a licence had been granted for a 
limited purpose to E, a manufacturer of Birmingham, for the 
importation of certain goods from Holland (with whom England 
was then at war). On his return from Frankfurt, he went to 
Amsterdam (where he had an address) and exported goods. 
The transaction. Sir W. Scott held, was not licensed. 

“ A man,” he declared, “ may have mercantile concerns in 
two countries, and if he acts as a merchant of both, he must be 
liable to be considered as a subject of both with regard to the 
transactions originating respectively in those countries.” 

* Lindl^, 89. See per Lord Beading, C.J., in Porter v. Freudenherg (1815] 
1 K.B. 867, 868. See alao WeUs v. WtUtama (1697), 1 Salk. 46, svpra, 142. 

* Undley, 90. 

* (1802), 3 Boa. & P. 113, 114, per Lord Alvanley, C.J. 

« (1812), 18 Vea. 625, 629, j»«r Eldon, L.C. 

* liadley, 90. 

* (1804), 6 C. Bob, 297, 302, 303. 
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Nor is a ftxed establishment neeessary to make a man a 
merchant of any place : — 

If he is there himself, and acts as a merchant of that 
place, it is sufficient ; and the mere want of a fixed compting- 
house there, will make no breach in the mercantile character 
which may well exist without it.” 

4. Severance of Busineea Relations 

The interest of a partner remaining in England in goods 
belonging to the house of business abroad would be liable to 
capture at sea and condemnation, unless he has taken 
immediate steps to sever his connection with that house at 
the outbreak of war.”i 

It is for the British partners to show that on the outbreak of 
war they have taken proini)t stepwS to sever their business 
relationship with the enemy partner. 

An immediate discontinuance of trade and arrangements 
for removing, followed by actual removal within a reasonable 
time, unless detained by causes which might sufficiently 
account for not removing, would fix the intention to change 
the commercial domicil.”^ 

lie will be allowed “ a reasonable interval during which he 
may discontinue or dissociate himself from the business in 
question.” If he has had this opportunity and has failed to 
take advantage of it, or “ if he has don(‘ some unequivocal act 
indicating an intention to continue or retain his interest in such 
business,” the goods will be condemned.® 

5. Enemy Partner as Formal Vo-Plaintiff 

An alien partner who has become an enemy may be joined 
as formal co-plaintifC in an action brought for the purpose of 
winding up the partnership affairs : Rodriguez v. Speyer.^ 

This cjise is probably not an authority beyond its precise 
facts.” Tlie proper course is to obtain the necessary licence, 
or to have the claim vested in the Custodian of Enemy Property.® 

6. Enemy Partners Share ; Post-dissolution Profits 

(a) Subject to tlie statute confirming the Treaty of Peace, 
an alien enemy partner will be entitled to recover after the war 

^ Lindley, 90, note {g)» See the citation from Story, J.*8 notes, in Lord Parker's 
speech in The Anglo- Mexican 1 1918] A.C. 422, 427. 

* Cited by Sir Samuel Evans, P., in The Manningtry ri916] P. 329, 342, from 
the judgment of Marshall, C.J., in The Venus (1814) 8 Cranch, 263, 316. 

* Per Lf)rd Parker in T?te Anglo-M exican, supra, 425, 426. See The SovfracHt 
Case [1943] A.C. 203, 237, per Lord Porter. 

* [1919] A.C. 59, by a majority. See Mercedes Daimler Case (1915), 31 T.L*R 
178 ; Mmhach v. Oent (1916), 84 L.J.K.B. 1558. Supra, 163-166. 

* Per lord Wright in The Sovfmeht Case [1943] A.C. 203, 233, 

See Cmtinho Caro v, Vemumt [1917] 2 K.B. 587, 691. 
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'the value of his share as it stood at the date of dissolution, 
together with the profits made after dissolution by the use of 
his capital in England : Stevenson v. AUiengesdlsohaft /*r 
Cartonnagen-Industrie.^ 

An English company and a Germany company carried on 
business in partnership in England until 1914, when war oi)erated 
as a dissolution. The English company continued business with 
the aid of the partnership plant. The German company were 
entitled, it was held, upon the resumption of peace, to a share 
of the profits made after dissolution by carrying on business 
with the aid of their capital, as well as to the valije of their share 
of the partnership property as it existed upon the date of 
dissolution. The property of an enemy is not confiscated, 
though his right to its return is suspended during war.* 

“If the English partner uses the machinery which was in 
part the property of the enemy partner, why should not he 
in justice make some allowance in respect of this use ? 

The appellants carried on the business as trustees for the partners 
until winding-up was effected. The enemy partner will only 
get “ the fruits to which his property is entitled ” ; the working 
partner may claim “ a large allowance for his work and skill.”* 

“ Conversely, the British partner can recover from the 
enemy partner after the war (or during the war if any 
recognised form of effective service is possible) the latter’s 
share of liabilities incurred before the outbreak of war and 
discharged by the former.”* 

(b) Where, upon a partner becoming an alien enemy, a 
partnership is dissolved, the Supreme Court of the United 
States has held that the enemy partner should be charged with 
the American’s share in the German assets at the exchange value 
of the mark, not at the date of accounting, but at the date when 
eommereial intercourse was restored : Sutherland v. Mayer.^ 

The rule that upon the dissolution of a partnership, the 
liquidating partners must settle the partnership affairs within a 
reasonable time and after payment of debts and liabilities, 
divide the proceeds among the partners according to their 
interests, is not different because the dissolution is the result of 

‘[1918] A.C. 230, 248, per Lord Dunedin, affirming [1917] 1 K.B. 842. " 

’ Per Lord Finlay. L.C., at 245 ; and see per liord Reading, C.J., in Porter 
Freudenberg [1916] 1 K.B. 857, 869, 870 ; supra, p. 95. 

* Ib., at 248, per Lord Dunedin. In The Treasury v. Ounddfinger <fc Kaumheimsr 
[1919] T.P.D. 329 (Annual Digest, 1919-1922, Case No. 280), the Supreme Court 
of South Africa held that where a partnership was dissolved upon one of the 
pCHiners, repatriated to Germany, becoming an alien enemy, ana the remaining 
partners continued in possession of the partnership assets and carried on business 
on tikeir own account, the Custodian of Enemy Property was entitled to claim an 
account as at that date, and payment of the enemy partner’s share on that basis. 

* McNair, 266. See Trotter 72-76. 

* (1926), 271 U.S. 272. 
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war.^ Since, lumeTer, settlement until the dose of the mr 
is normaUy impossible, it is ** the right and duty of the enemy 
partners to care for and preserve the assets of the co-parlaiership 
in the possession of each for their mntnal benefit when the war 
has ended.”^ 

In the present case, the German partners continued to use 
the. assets after dissolution, commingling old assets with new, and 
taking in a new partner. They could not bind the Ameiiesm 
partner, the court held, but he must elect either to accept 
what was actually done, or to enforce against the German 
partners a liability for what they should have done.^ Having 
elected the latter alternative, all that he could obtain, it was 
argued, was what he would have obtained if the liquidation 
had been effected within a reasonable time and the amount of 
his share promptly paid to him. No loss was sustained by 
carrying on th<> business, but a great loss resulted through the 
depreciation of the mark. To compel the German partners 
to account upon the basis of the full value of the assets at the 
outbreak of war would be “ obviously harsh and inequitable.”* 

As soon as the restriction upon commercial intercourse was 
lifted, payment became lawful, and the German partners 
became obliged to make it. The war between the United States 
and Germany was formally at an end by the Act of 2nd July, 
1921; the right of commercial intercourse vras restored by the 
War Trade Board Begulation of 14th July, 1919. The exchange 
value of marks was to be taken at the time when commercial 
intercourse first became lawful.* The American partner was 
entitled to interest as “ an allowance in lieu of unascertainable 
profits.”® 

* (1925), 271 U.S., at 289, per Sutherland, J., citing The Stevenson Case, supra. 

* 76., 291. 

* 76., 298. See Clap v.Field (1891), 138 U.S.464,473,474 : theeutriTingparbier 
of a plantation in Tenneaaee was not aooonntable for the value of slaves frm at the 
dose of the Civil War, but was accountable for the foir rental value of the property. 

* 76., 295, citing, inter aUa, Hicks v. Guinness (1925), 269 I7.S. 71, 80, deciding 
that damages are to be measured by the value of marks in dollars as at tim time 
when the contract was broken : per Holmes, J. The Voitumo [1921] 2 A.O. 544> 
relating to the rate of exchange for the conversion of Ure into stmling, in respect of 
a claim for the detention of a ship. “ After all, the court is an Bnglim court and in 
theory decides the right as at the time when it arises, and does so in plain llngUsh”: 
per Lord Sumner, at 558. Ferdinando v. Simon Smite <t> Co. [1920] 3 K.B. 409 ; 
Lebeaupin v. Crispin [1920] 2 K.B. 714, 723 : per McCardie, J. ; In re British 
An^riatn Continental Bank [1922] 2 Ch. 576, whme the rule waa applied upon a 
claim in the winding-up of a company for damages for breach of contract to 
ddiver foreign currency and the date for conversion into English cnrienoy waa 
held to be tiie date of breach. See also Maddeine Vionnet et Oie v. WUle [1940] 
1 ELH 72, 78, per Cilauson, L.J., and the restatement of the rule by Lord Wr^t in 
Syndic in Batuht^ep of Salim Jfatrdttah Khoury v. Xhayat [1943] A.C. 507, 613, 

* tlh, 896. 
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I. Enemy Shareholders 
1. Suspension of Membership 

(a) An enemy shareholder under the King’s protection has the 
same rights and liabilities as a shareholder who is not an enemy. 

(b) The contract of membership of an enemy shareholder who is 
not under the King’s protection is not abrogated but suspended : 
upon the restoration of peace it r(>vives.> 

Between a partnership and a company the differences are 
fundamental. Perhaps the most important, for this purpose, 
are these three : First, a company is a legal person whose 
existence continues whatever happens to a particular share- 
holder ; if a partner withdraws, the partnership is dissolved. 
Secondly, a partner normally exercises control over the business ; 
a shareholder (except in the case of a private company) can 
exerdse but slight control. Thirdly, the number of partners is 
limited ; in a pubUc company, the number of shareholders may 
be very large. For a partner to resume after the war at the 
point where the business was interrupted would be impossible ; 
on the other hand, the business of a public company may be 
continued by its servants, and the shareholder whose lights and 
liabilities have been suspended may well step in again.’^ From 

* 1 Lindley, Compamei, 6th ed., 63 ; McNair. 222-226 ; 2 Pitt Cobbett, lid. 
CStadwiok’s carefiil reaaoning appean oonclusiye ; Fomgn Inve^menta %n Time of 
Wmr (19M), 20 L.Q.B. 174-186, 180. See PhiUipaon, 06-106, who marduj* 
tiw anthoritiee. Baty, contra - (1019), 33 Harv. L. Rev. 372-374. 

» obadwiek (1904), 20 L.Q.R., 177, 178 ; PhiUipson, 08-102. 
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these fundamental differences the irrefragable reasons given bjr 
dhancellOT Kent which make the dissolution of an enemy 
partnership inevitable should not apply to companies.^ 

(c) Moreover, a shareholder possesses not merely a contract of 
membiU'ship, but a right of property which, on principle, should 
not be confiscated upon the outbreak of war.* 

(d) A private company, it is true, usually contains few diare- 
holders. Though a legal person, it may in fac!t be conducted as 
if it were a partnership or even a “ one-man business.”* But, 
as a rule, the effective c-ontrol is in the hands of the directors, 
who usually hold all the ordinary shares. In case of hardship, 
the court, under the “ just and equitable ” clause, would, no 
doubt, be disposed to wind up a private company.* 

2. Right to Vote, suspended 

An enemy shareholder may not exercise his right to vote 
cither in person, or by proxy : the right is suspended : Robson 
V. Premier Oil dr Pipe Line Vo., Ltd.^ 

Pickford, L.J., said that ‘‘ all intercourse which could tend to 
such detriment (i.e., to this country), or advantage (i.e., to the 
enemy), whether commercial or not, is forbidden.”* 

3. Right to receive Notice of Meetings, suspended. 

The right of enemy shareholders whose registered addresses 
are in enemy or enemy-occupied territories, to receive notice of 
the meetings of the company, is suspended : In re Anglo- 
International Bank.’’ 

The bank had a capital of £2,000,000 divided into 2,000,000 
shares of £1 each ; 1,960,008 had been issued and were paid up 
or creditiHl as paid up. At an extraordinary general meeting 
held in February, 1943, a special resolution was passed reducing 
the capital by £500,000 and, thereafter, by the issue of new 
shares, increasing the capital to its former amount. Seven 
shareholders were present in jwrson, holding 17,189 shares, and 
396 shareholders were pre.sent by proxy, holding together 

* QriauxM v. WaddingUm (1818), 16 John., at 489 ; si'c Chadwick, op. eit,, 176. 

‘ The Stevenson Case [1918] A.C. 239, 245, per Lord Fmlay, L.C. 

* See Satonum v. Salomon <4 Co., Ltd. [1897] A.C. 22, 61, per Lord Macnaghten. 

* Companies Act, 1929, a. 168 (6) ; see Buckley, Companies Act (1930), 11th ed., 
367 ; Chadwick, op. oit., 179. 

* [1916] 2 Ch. 124, 132, per Sargant, J. See also the view of Lord Reading, CJ'., 
obiter, in B. v. London Counlg Council [1916] 2 K.B. 466, 478. McNair, 223, 
points out that in the Dainder Case [1916] 2 A.C. 307, 330, 352, Lord Shaw and 
Lord Parmoor “ affirm with complete confidence that the rights of enemy share- 
holdem are placed in suspense by the war.*’ 

* [1916] 2 Ch. 136. 

’ [1943] Ch. 233 ; Lord Greene, M.B., Luxmoore and Goddard, L.JJ. 'ffaia 
decision is distiiuraished by Cohen, J., in In re Warden 4o HetMiss (1945), 61 
T.L.B. 296, 298(m Court of Appeal). 
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1,802,406 shares ; the special resolution was carried unanimously. 
Hinety-nine shareholders, holding 46,552 shares, whose registered 
addresses were in enemy countries or in enemy-occupied 
countries, viz. : Poland, Czechoslovakia, Yugoslavia, Holland, 
Belgium, Greece, France, Monaco and the Channel Isles, had 
not been served with notices of the meeting. Bennett, J., held 
that, since no notice had been given to the enemy shareholders, 
in view of the Companies Act, 1929, s. 117 (2), the special 
resolution had not been duly passed. 

• On appeal the decision was reversed. 

By the above subsection, notice of the appropriate meetings 
must be “ duly given ” ; s. 116 contains provisions as to notices, 
save as otherwise provided by the articles. The articles here made 
other provision : by art. 140 a notice might be served either 
personally or by sending it through the post to a member at 
his registered address. No other means of service was provided. 
The right to receive a notice and the duty to serve it were 
determined by the contract as found in the articles. 

Lord tjreene said : — 

“ ... if the right of a shareholder to receive the contractual 
notice is abrogated or suspended by operation of law — or, 
putting it another way, if the performance of the company’s 
obligation to serve the contractual notice on him becomes 
illegal, the shareholder, during the period of abrogation, 
suspension or illegality, must be treated as having lost his 
contractual right to receive notice. The effect of this must be 

. that the articles must be treated as though they had expressly 
denied to that shareholder the right to receive notices so that 
a meeting could be r^ularly called without him.”^ 
Shareholders whose registered addresses were in enemy 
eowntries are, at common law, alien enemies.* Their right of 
voting is suspended ; a proxy they cannot appoint, and any 
proxy previously given ceases to be valid.® Even if notice had 
been given to them, they could not have voted.® 

“ Thesuspension of the rights of an alien enemy shareholder,” 
Lord Greene continued, 

“ cannot, in our opinion, be limited to his right of voting. It 
must extend to the ancillary right conferred by the contract 
under which he holds his shares to receive notices of meetings 
of the company. That right is a right in relation to property 
in this country, namely, the shares, and is, in our opinion, 
suspended just as much as th e righ t to vote.”^ 

1 [1«43] Ch.'. at 237, 238. 

*Ib., at 238, citing The Sovfracht Case [1943] A.C. 203. 209. 

* Ib., citing The Sovfmeht Case, per Lord Porter, at 264. 

ni943] C!h.. at 239. 

* Ib., referring to Sargant, J., in Robson's Case [1915] 2 Ch. 124, 131, who speaks 
ef *' the suspension of an alien enemy . . . from the exercise of his legal and 
equitable rights in relation to property in this country.” 
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Nor was the companjr lawfully entitled dther to commanicate, 
or to attempt to communicate, with enemy shareholders : 

** In the circumstances of war as it is waged to-day, it 
seems to us impossible to say that any communication with 
an enemy alien may not tend to the detriment of this country 
or the advantage of the enemy, and the only safe rule to 
adopt is that all communications are forbidden. AH com* 
munications ‘ across the line of war ’ are prohibited : per 
Lord Wright in the Sovfraeht case.”^ 

Since their right to receive notice of meetings was suspended, 
the special resolution would not have been invalidated by the 
omission to send them notices.^ 

Lord Greene next examined the position of enemy share- 
holders in enemy-occupied territory. 

On the evidence it was not safe to hold that aU the enemy 
shareholders whose addresses were in enemy -occupied territory 
were alien enemies at common law. 

Trading with the enemy includes having “ any intercourse or 
dealing with ” the enemy, e.g., performing “ any obligation ” 
to an enemy. To attempt to trade with the enemy is equally 
an offence. Since it would have been an offence to put in the 
post notices addressed to persons resident in those countries, 
this is equivalent to suspending their right to receive notices.® 
Nor is there any obligation upon a company to apply for a 
licence authorising the sending of the notices. Finally, even if 
a licence had been granted, the persons to whom proxies were 
given would themselves have had to obtain licences.® 

4. Bights of the (Justodian 

By the Trading with the Enemy (Custodian) Order, 1939,* 
there shall be paid to the Custodian any money which, but for 
the war, would be payable to or for the benefit of an enemy by 
way of — 

“ dividends, bonus or interest, in respect of any shares, stock, 
debentures, debenture stock, bonds or other securities, issued 
by any company or government, or any municipal or other 
authority.” 

This Article would seem to imply that the sum accrues due, 
but that payment is diverted to the Custodian® who, without 

1 76., citing Pickford, L.J., in Robson's Case, supra, 13G, and referring to [1043] 
A.C. 203, 217 : British subjects are prohibited from trading with him an 
alien enemy] and fh)m all intercourse or communication across the line of war,” 
The word “ other,” it is submitted, in Trading with the Enemy Act, 1939, 
8. 1 (2) (a), is not to be construed ejusdem generis. See supra, 202. 

* [1943] Ch., at 244. 

B /6., at 244, 245. 

* S.R. k 0., 1939, No. 1198, art. 1 (i) (ii) (a). 

* See^MoNait, 224, upon the similar language of the Trading with the Enemy 
Ametidment 1914, a, 2 (1). 
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application to the court, may exercise all the rights of a 
shareholder.! 

Moreover, by the Trading with the Enemy Act, 1939, no 
securities, viz. : — 

“ annuities, stock, shares, bonds, debentures or debenture 
stock 

registered or inscribed in any book kept in the United Kingdom, 
and allotted or transferred to, or for the benefit of, an enemy 
subject without the consent of the Board of Trade, will have 
attached to them any rights or remedies, except icith the sanction 
of the Board of Trade. Again, this would suggest that the 
ordinary rights and remedies are simply held in abeyance. 

5. Company's Profit and Loss during War 
Upon the restoration of peace, and subject to the statute 
confirming the Treaty of Peace, an enemy shareholder will be 
entitled to his share of dividends distributed, and of interest 
accrued during the war, and he will be liable for losses incurred 
during the war.* 

II. Enemy Debentt’re-holders 
Between shares and debentures there can be, for f his puri)ose. 
no logical distinction.* 

A debenture-holder who becomes an alien enemy Temains a 
debenture-holder. During war his rights and liabilities are 
suspended. Upon the restoration of peace and subject to the 
statute confirming the Treaty of Peace, he will be entitled to 
profits earned and interest acerm*d. But no intere.st will bo 
paid on debentures after maturity.® 

III. Enemy Directors 
1. Directorship AutomaiicaUy Vacated 
A director is first a shareholder, and next, — in his capacity of 
director — ^an agent of the company.® 

Upon the outbreak of war, a director, whether of a public or 
a private company, who becomes an alien enemy, automatically 
vacates his seat ; as the agent of the company his contract of 
agency is abrogated.’ 

* In re Pharaon et File [1916] 1 Ch. 1, 6, per Lord Cozens-Hardy, M.H, 

* Section 5 (1), (4). 

* Chadwick, op cit., 182-184 ; 2 Pitt Cobbott, 113. 

* McNair, 226. Compare definition of “ secunties ” m s. 6 (4). 

* Chadwick, op. ciU, 184 ; 2 Pitt Cobbett, 113 ; Philhpson, 103-106. 

* The Daimler Case [1916] 2 A.C. 307, 326, per Lord Athinaon, citing 
Lwd Caima in Fergneon v. Wilson (1866), L.E. 2 Ch. 77, 89. 

’McNair, 227; Pitt Cobbett, 89, 113; Cihadwick, op. eit., 179, relying on 
Qritwold T. Waddington, supra ; PhiUlpaon, 102, 103. ^ also, in the Daimler 
Case [1016] 2 A.C. 307, 326, 326, 330, 352, the obaervationa of Lords Atldnaon, 
tSlMw and Parmoor. 
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2. At Bhareholder in PtibUo Compmy 

A director of a pvblie company, who becomes an alien enemy, 
will remain a shareholder. His rights and liabilities are suspended 
during war *, upon the restoration of peace they will reTive. 

3. At Bhareholder in Private Vofnpany 

The director of a private company is, in effect, a manager. 
Upon the principles laid down in the Daimler Cate, the eQurt 
would adopt the test of control,* and would probably regard 
a private company containing an enemy director as if it were a 
partnership. In that case, the director of a private company 
will cease to be a shareholder and the company would probably 
be wotmd up by the court.* 

Upon the restoration of peace and subject to the statute 
confirming the Treaty of Peace he would be entitled to the value 
of his shares as they stood upon the outbreak of war.® 

4. Director Managing Branch in Enemy Territory 
“ If a private company in this country opens a branch 
establishment in another country, and afterwards war breaics 
out between them, the director controlling the branch, being 
thus stamped with enemy character, would rightly drop out 
of the company, for the nature of his contract really constitutes 
him a partner with limited liability.”* 


Note 

See Part Cargo ex M.V. Olenroy (1946), 61 T.L.B. 303, 306, 
per Lord Porter : 

“ The substance, not the form, must be observed, and 
inasmuch as what matters are the facts lying behind the 
mere formalities of the case, the German company is just as 
much the creature of Mitsui as if it were a branch office staffed 
with servants directly responsible 1o the Japanese company.” 


I [1916] 2 A.C. 307, 344-346. 

* U&d^r B. 168 (6) of the CompanieB Act, 1929 ; Chadwick, op. at., 180, 184 ; 
Batv, loe. eit. AgainBt this view it may be argued that forfeituie would imply 
(KmfiBoation. 

*0hadwiok, loe. eit. 

* PhiUipB<m, 102 ; Chadwick, op, eif.. 179, 184 , Trotter. 83-66 
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A. EMERGENCY LEGISLATION 
The operation of contracts for the sale of goods, made or to be 
performed during the present war, may be affected by emergency 
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statutes and rules and orders made under statutory powers. It 
is not proposed in this work to examine in detail the nature of 
these restrictions ; reference should be made to the text of the 
statutes and of the Statutory Rules and Orders.^ 

I. Defence Regulation 55 

A competent authority,® so far as appears to it to be necessary 
in the interests of the defence of the realm or the efficient 
prosecution of the war, or for maintaining supplies and services 
essential to the life of the communityj^ may exercise, by order, 
very wide powers : in effect, a general control of industry.* It 
may provide — 

‘‘ (a) for regulating or prohibiting the production, treatment, 
keeping, storage, movement, transi)orl, distribution, disposal, 
acquisition, use or consumption of articles of any description, 
and, in particular, for controlling the prices at which such 
articles may be sold and the charges which may be made for 
the hire of such articles and for labour, services or goods 
provided in connection with the hire ; 

‘‘ (5) for regulating the carrying on of any undertaking 
engaged in essential w'ork, and, in particular, for controlling 
the charges which may be made by the undertakers in respect 
of the doing of any w'ork by them ; 

“ (e) for any incidental or supplementary matters for which 
the competent authority thinks it expedient for the purposes 
of the order to provide.’’ 

Provision may be made for facilitating the introduction or 
operation of a scheme of control. The doing of anything 
regulated by orders may be prohibited except under licence. 

If it appears to a competent authority that for one of the 
purposes already mentioned it is necessary to take control of the 
whole or part of an existing undertaking and that, to exercise 
such control, it is expedient that the undertaking should be 
carried on in pursuance of an order, the competent authority 
may by order authorise an “ authorised controller to exercise 
such functions of control as the order specifies ; his functions 
must be exercised in accordance with instructions and the 
undertaking must be carried on in accordance with the 
controller’s directions.® 


JSee Krusin & Rogers, I, 273-384; II, 357-458; III, 89-128; IV, 2S-39 ; 
V, 76. 


* Defined in reg. 65 (5). Its functions may be delegated. 

* These purposes are not “ mutually exclusive ” ; they “ overlap at every 
point, and many matters will fall under two or more of them, or under aU four “ : 
per Lord Greene, M.R., in The CarUona Case (1943), 2 All E.R. 660, 561. 

* Regulation 55 (1), as amended. 

* See John Fowler dh Company {Leeds)^ Lid, v* Duncan [1941] Ch. 450. 

* Reg. 55, para. (4). 
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The powers conferred by the regx^tion may be exercised 
over any undertaking whether or not it has been declared under 
reg. 540 “ a controlled undertaking.”^ 

Under this regulation a vast number of orders have been made 
fixing prices and restricting the sale and purchase of commo- 
dities.* The distribution of food is now governed by The Food 
Battening (General Provisions) Order, 1944.® Manufacturers of 
“ controUed goods ” and wholesale dealers in such goods must 
be registered with the Board of Trade and are subject to 
limitation of Supplies Orders^ ; except under licence no 
registered person must supply controlled goods exceeding in 
value his “ quota,” i.e., the ” appropriate proportion ” of the 
value of the total quantity of controlled goods of that class 
supplied by him during the “ standard period.” The supply of 
rationed goods is regulated by The Consumer Rationing Orders^ ; 
except under licence no trader may supply to a retail customer 
or to another trader rationed goods otherwise than against 
the surrender of the appropriate number of coupons and in 
accordance with the order. 

In Muir v. Veiteh, Moir. Ltd.,* it was held that an order which 
not merely fixed minimum and maximum prices, but also 
provided that the price should be taken as at the date of delivery, 
was not ultra vires. Thus, where the agreed price was the 
minimum price fixed by the relevant order, but, at the date of 
delivery, was less than the minimum fixed by a later order, 
a breach of the order had been committed. 

The words “ sell ” and “ sale ” in orders made under this 
regulation have the same meaning as they bear under the Sale 
of Goods Act. Thus, where there is an agreement to sell goods 
within the controlled price, the transaction does not become a 
sale until the date when the property passes. If, on that date, 
the agreed price exceeds the controlled price, an offence under 
the relevant order has been eommitted : Miseheffv. Springett."^ 

II. Trading with the Enemy Act, 1939 

The effect upon contracts of the prohibition against trading 
with the enemy has already been examined.® 

> Regulation 5S, para. (6 a). 

* Krasin & Rogers, H, 762 et »eq.% Y, 202-203. See The Sales by Auction and 
Tender (Control) Order. 1044 (S.R. & 0., 1044, No. 767), and The General Furniture 
(Control) Order, 1044 (S.R. k 0.. 1044, No. 768) 

•6.R. k O., 1044, No. 843. 

« n„ n, 803-823 ; m, 261-263 ; IV. 128-130 ; V, 231-244. See LmiUOhm 
of Supplies (Miscellaneous) (No. 23) Order, 1044 (S.R. k 0., 1044, No. 836). 

* Oonstimer Rationing (Consolidation) Order, 1044 (S.R. k 0., 1044, No. 800), 

* (1942] S.C. (J.) 81, 86-86, per Jjotd Justioe-Qeneral (Normand). 

’ [1942] 2 S1.B. 331, 336, per Tttdker, J, 

* 202 et 
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in. llCFOST, EXPOBT AN]> CUSTOMS POWMBS (DEFKNCE) ACT, 4 

1939 

The export and import of goodft, and their carriage coastwise, 
or shipment as ships’ stores, may be controlled by orders made 
by the Board of Trade, ^ which may suspend the operation of toy 
enactment or order.* 

Goods exported or imported or dealt with in contrayentioa 
of ap order made under this Act or of the law relating to trSdi&g , 
with the enemy, will be forfeited.* 

Certain orders prohibit the export or import of certain goods 
save with licence from the Board of Trade.* 

IV. PmcES OF Goods Act, 1939 

I. Price-Uegulated Goods" 

The Prices of Goods Act, 1939,® — ^now to be read together 
with the Goods and Services (Price Control) Act, 1941, and 
called “ the principal Act ”• — prohibits, during the emergency,* 
the sale,® or agreement, or offer to seW in the course of any business, 
of “ price-regulated ” goods at more than the “ permitted 
priee"*'. i.e., the “basic price" together with the “permitted 
increase.'"^ 

Orders fixing the “ permitted price ” continue in force and 
have effect as if they w'ere orders fixing a maximum price under 
the Act of 1941.“ 

“ Offer " includes a notification — 

(a) of the price proposed for a sale of goods, by the publica- 
tion of a price list, by exposing for sale "with a mark hidicctting 
price, by fumisking a quotation, or in any other way ; 

(ft) of the price proposed for goods which a person has sold 
or agreed to sell in such circumstances that the buyer is lieMe 
for a reasonable price, whether by furnishing an account or 
in any other way.^* 

> Seotion 1 (1). * Ib., s. 1 (3). 

*/6., 8. 3(1). * See p. 244, note 4. 

* For the Act, commentary and ordera, lee Knisin A Rogers, 384-364 ; 

II, 446-463; IH, 106-113; IV, 36, 36; V, 79-89. 

* Section! 20 (1) and 23 (1). ’ Seotion 23 (2). 

* See Robinson v. Gmves [1936] 1 K.B. 679 for the difference between a contraoi 
for the sale of goods and a contract for work and labour. 

A hire-piirohaae agreement is neither a sale, nor an agreement for sale : ffdiy 
V. Matthem [1896] A.C. 471 ; aembk, an offer to sell : thus, Krusin A Rogers, 336. 

A sale carried out by an employee in the course of his employment is prohibited : 
JOuguid V. Fraser [1942] S.C. ( J.) 1 . Ignorance of the proper price is no defence 
R. ▼. Jaeobs [1944] 1 K.B. 417, 420. 

' For the Permitted Prices Orders, see Krusin A Rogers, II, 460, 461 . 

** Seotioa 1. Seotion 1 (9) of the Act of 1941. 

** Beotim 20 (4) (tf the Act of 1041. 
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The Act is enforced through the medium of a Centrai Priee 
Megvlaiion Committee and Local Price Regulation Committees.^ 

4. ’Buyer's Rights upo'H Sdler’s Conviction 

Where the s^er of goods has been convicted of sdling price- 
regulated goods at an excessive price, the buyer (provided that 
he did not aid, abet, counsel or procure the contravention) 
has the option of exercising certain rights.* The same rights 
may be exercised (whether the offence was a sale, an agreement 
to sell, or an offer to sell) by the buyer of similar goods sold in the 
course of that business at the same or a higher price, before the 
date of the conviction.* 

(i) He may avoid the sale or agreement and recover the amount 
paid as consideration, as money received for his use. But this 
right cannot be exercised — 

(a) if rights acquired by a third party would be prejudiced ; 

(b) if an unreasonable time has elapsed ; or 

(c) unless (in case of a sale) the buyer tenders the goods 
to the seller in substantially the same state as they were 
when the property passed.* 

(ii) He may affirm the sale or agreement and recover any 
loss, taking into account any consideration received, or to be 
received, on a resale or on an agreement to resell.* 

Interest at the rate of 6 per cent, will be recoverable from 
the date when the sum was paid.* 

6. Buyer's Rights where no Conviction 

Where there has been no prosecution or conviction, the rights 
of the parties would appear to be as follows : — 

(a) If no property has passed, a person who has agreed to 
buy can normally recover any money that he has paid : Taylor 
V. Bowers ’’ : 

“ If money is paid «»r goods delivered for an illegal purpose, 
the person who had so paid the money or deliver^ the goods 
may recover them back before the illegal purpose is carried 
out.”* 

(b) If the seller sues for the price, the buyer is entitled to 
plead that the contract is illegal and void. If the buyer has 

^ Section 8 (of which subsc. (3) and (7) are repealed) and s. 11 of the 1041 Act, 

» . See Price Regulation Committees Regulations, 1041 (S.R. A O., 1041, 
L078 ; No. 800 of 1043) : Krusin A Rogers, III, 112, 113 : V, 89. 

* Prices of Goods Act, 1930, s. 10 (1) (a) ; s. 10 (6). 

* Ib.. s. 10 (1) (6). * Ib.. B. 10 (2). « lb., g. 10 (3). 

* Section 10 (4). See The First Schedule of the Act of 1941 for the appUoaison 
s. 10 to SB. 1, 2 and 6 of that Act. 

' (1876), 1 Q.B.D. 291 ; see Anson, op. eit., 263 : Salmond and Winfield, Confraete, 
US t and see the notes in Krusin A Rogers, 346, 347. But mum whether this 
rule appUse where Gw agreement to sell is made by statute equally illepl 
• (1876), 1 Q.B.I>. 300, per Mellish, L.J. 
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paid the price and the seller refuses to deliver, the seller, in 
defence to an action, is also entitled to plead the illegal? 
of the eontraot.^ The court, of its own instance, must taJse 
notice of the illegality.* 

6. Innoemt Third Parties 

Rights acquired by “ innocent third parties ” will not be 
prejudiced by any transaction which is illegal under this Act. 
“ Innocent third parties ” are all persons other than a person 
who, in that transaction, has contravened the Act, or who hae 
aided, abetted, counselled or procured that contravention.® 

V. Goons AND Sebvicbs (Pbioe (’onteol) Act, 1941 

The function of the Goods and Services (Price Control) Act, 
1941, was to tighten the law in order “ to prevent excesrive 
charges for goods and for services in relation to goods (including 
hiring and subjecting to a process).”® 

1. Power to Fix Maximum Prices 

The Board of Trade has power, by order, to tiv the maadmum 
price to be charged in the course of specified classes of business® 
for sijecifled kinds of goods ; to sell, or to agree or offer* to sdl 
such goods in the course of such business at a higher price, is 
unlawful.’ Orders made under the Act of 1939 specifying a 
“ permitted price ” continue to have effetd as if th(' price were 
a “ maximum price.” 

The Board of Trade is also empowered, by order, to fix the 
maximum charge to be made in the course of specified classes of 
business for performing in relation to specified kinds of goods, 

® Salmond &; Winfield, 150. This is within the principle recently laid down 
by the Court of Appeal in Bmomakera, Ltd. v. Bamet Instruments, Ltd. [IMS] 

1 K.B. 66, 71, per da Parcq, L.J. : “ ... a man’s right to possess his own 
chattels w^ as a general role be enforced against anyone who, without any claim 
of right is detaining them, or has oonvertra them to his own use, even though 
it may appear, either from the pleadings or in the course of the frial. that the 
ohattels in question came into the defendant’s possession by reason of an illegal 
contract between himself and the plaintiff, provided that the plaintiff does not 
^k, and is not forced, either to found his claim on the illegal oontaaot or to plead 
its iUegality in order to support his claim.” 

* Alexander v. Bayson [1936] 1 K.B. 169 ; In re Mahtnovd and Ispalumi [1921] 

2 K.B. 716, 729, per Sorntton, L.J., infra, 258-260. 

* Section 16. 

® For text and commentary, see Krasin & Rogers, D, 421-444. 

' “ Business," prima facie indudee branch of a business : s. 20 (1). 

'See a. 20 (4). 

' Section 1 (1). Kmsin A Rogers, V, 78. See Utility Furniture (Maximum 
Frioes and Charm) Order, 1944 (S.B. A O., 1944, No. 766) ; General Furniture 
(Maximum FMoea and Chargee) Or^. 1944 (8.R. k O., 1944, No. 765) ; Uti]% 
Aiqptnsl (Maximum Brim wm CSiargea) Order (S.B, k 0., 1946, No. 184). 
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specified Hvds of services^; to perform, or to agree or offer^ to 
perform ih the course of such business any such service at a 
higher charge, is unlawful.® 

A person carrying on a business includes a manager.^ 

Section 10 of the principal Act is applied in The First Schedule 
of this Act to cases where a prosecution has been instituted and 
a conviction obtained for a sale above the maximum price or 
for a charge above the maximum charge for price-controlled 
services.® 

2. Second-hand Goods 

If the Board of Trade is satisfied that excessive prices are 
being charged for any kind of second-hand goods either in the 
United Kingdom generally, or in a particular part, the Board 
l>y order, provide for prohibiting the sale of that kind of 
second-hand goods in the course of a business unless the person 
carrying on that business is registered. The Board will be 
empowered (subject to appeal to a referee) to refuse to register, 
or to cancel the registration of, persons who appear to have 
charged excessive prices for second-hand goods to which the 
order applies or to have been party to any practice appearing 
to the Board to ha\e been calculated 1o raise the prices unduly.® 

3. Middlemen and Brokers 

The Board of Trad(* may, by order, pnivide as regards goods 
of any kind to whidi the order applies, for except 

under licence and subje(*t to (»ouditions specifi('d in the lie(*n(je, 

(a) the resale, otherwise than by retail, in the (’ourse of any 
business which includes the sale of tJiat kind of goods, of any 
goods of that kind which have been bought in the (*ourse of that 
business, except goods imported or bought from the manufacturer 
or importer, in the course of tliat business ; and 

(b) the resale, in the (‘ourse of any such business, of any 
goods of that kind which have been bought by retail in the 
course of that business.'^ 

4. Composite Offer 

Where the offerer offers, in the course of anj business, to enter 
into a transaction for an entire consideration in res])ect of the sale 
of price-controlled goods or the performance of a price-controlled 

^ See definition in s. 20 (I). Performance of service in relation to goods includes 
the hiring of goods and the subjecting of goods to any process : see s. 20 (2). 

* See s. 20 (4). “ Offer ” includes a reference to a notification of the consideration 
proposed, whether made before or after the performance of the service. 

* Section 2 (1). For list of orders, see Krusin & Rogers, 111, 106 et stq. 

* Section 20 (5). 

* See Note, Krusin & Rogers, II, 443, 444. 

* Section 3 (1) and (2) (a) ; Krusin & Rogers, V, 79-86. 

^ Section 4 (1). And see Krasin k Rogers, IV, 35. 
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service, and in respect of some other matter, the offeree may require > 
the offerer to state in writing — 

(a) what part of the consideration the offerer assigns to the 
price*controlled goods or services ; 

(ft) if two or more sets of price-controlled goods or services 
are involved, the several parts of the consideration which the 
offeror assigns to those matters.^ 

The Board of Trade or a price-regulation conunittee may 
within twenty-one days after the offer was made, require the 
offerer to make to the Board or committee such a statement.^ 
Where in pursuance of such a requirement, the offerer makes 
such a statement, he will be deemed to have offered to sell the 
goods and to perform the service, for that consideration.^ 

6. Raiding up Stocks 

If a person (a) carrying on a business m the com'se of which 
any kind of pric(*-(*ontrolled goo<is are normally sold, has in his 
possession in the course of that business, a stock of goods of that 
kind and, (ft) if he, or his employee, when asked by a buyer to sell 
tliat kind of goods or whether he or his employee has such goods 
for sale — 

(i) refuses to sell, or denies that he has the goods, or leads 
the buyer to suppose that he has not got the goods or will not, 
or (‘annot, sell them ; or 

(ii) offers to sell subject to a condition requiring the buying 
of any other goods or the making of any payment for service 
or subject to any other condition except prompt payment or 
taking delivery within a reasonable time, 

the person carrying on the business will be guilty of an offence.'* 
It will be a defence, however, to prove that the sale, or the 
sale without the proposed eonditions, would, having regard to 
the quaritity requested or to any other consideration — 

(a) be contrary to the normal practice of his business ; or 
(ft) involve a breach of obligation lawfully binding ; or 
(c) interfere with arrangements for an orderly disposal of 
stocks among his regular customers^ 

By The Price Control (Regulation of Disposal of Stocks) Act, 
1943, however, if it appears to the Board of Trade to be expedient^ 
in the interests of war purposes, that the disposal of such stocks 
should be restricted or effected subject to conditions, they may issue 
licences permitting such persons fo restrict sales from such stocks 
to particular classes of buyers or to impose conditions.^ 

^ Section 8 (1) (a) and (b), replacing s. 11 of the principal Act. 

* Section 8 (2). 

* Section 8 (3). 

^ Section 9 (1) (a) and (6), replacing s. 12 (1) and (2) of the principal Act. 

^ Spotion 9 (2), replacing s. 12 (3) of the principal Act. 

® Section I (1) (2). See Oonaolidated General Licence, S.R. A O., 1945, No. 282. 
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6. Barter, Mortgagee and Fledges 

A person in the coarse of liis business mast not transfer, or 
a^pree or offer to transfer, the property in any price-controlled goods 
(with or without further consideration) for a consideration 
consisting of or including the transfer of, the property in other 
goods.^ 

“ Transferring property ” includes transferring an interest in 
goods, the property in, or possession of which is for the time 
l^ing transferred to another person as security for a debt.* 
■V^ere, in the course of a business, a person transfers, or agrees 
or offers to transfer, for a money consideration his interest in 
priee-eontroUed goods the property in or possession of which he 
has for the time being transferred to another person as security 
for a debt, he wiU be deemed to have sold, or agreed or offered to 
sell, those goods /or a price equal to the sum of the following : — 

(а) The amount of the money consideration. 

(б) The debt and interest. 

(0) Charges payable to the third persoji in respect of the 
goods.* 

7. Price Regulation Committees 

The Act is enforced through Price Regulation Committees* 
which must keep under review the prices of goods in their 
locality and the charges for services in relation to goods.® They 
should make a representation to the Central Price Regulation 
Committee if it appears expedient — 

(1) that an order should be made by the Board of Trade 
defining certain goods as “ price-regulated ” goods or that a 
maanmum price should be fixed, or that the sale of certain 
second-hand goods sliould be regulated ; or 

(ii) that a maximum charge should be fixed for services in 
relation to goods.* 

8. Furnishing of Invoices 

The Board of Trade may, by order, make provision for 
requiring that where price-controlled goods are sold in the course 
of a business and bought in the course of another business, the seller 
AhaU furnish an invoice to the buyer.’’ Such order may provide — 

(a) for its application to all price-controlled goods or to 
price-controlled goods of prescribed descriptions ; 

(b) for requiring the invoice to contain prescribed particulars } 

(e) for requiring the buyer — 

> Section 10 (1) of the 1941 Act. 

* Seotim 10 (2). * Section 10 (4). 

*SeotkHi 11, applying s. 8 (2). (4), (6) and (6) of the principal Act to tibe 
enSvoement of thia Aot. 

•Seetim II (2) (n) and (6). 

'Seorion 13 (1). 


* Section 11 (2) (i) and (ii). 
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(i) upon non-receipt of such invoice, to demand such invoice 
and inform the seller that he is bu^ng in the course of a 
business to which the order applies ; 

(ii) to give notice to the prescribed person of any default by 
the seller ; 

(iii) to preserve the invoice for the prescribed period.^ 

Under this section the Price-Controlled Gktods (Invoices) 
Order, 1943, was made.^ An invoice must be furnished within 
seven days of delivery and must contain the particulars 
prescribed. If the buyer does not receive an invoice or an 
adequate invoice, he must within fourteen days demand one in 
writing and inform the Local Price Begulation Committee in 
writing that the seller has failed to furnish him with an invoice. 
The buyer must preserve the invoice for twelve months and the 
seller must Tceep a copy for twelve months. 

B. EFFECT OF REQUISITION 

1. Power to Requisition 

A “ competent autliority,”® if it appears “ necessary or 
expedient ” either in the interests of the public safety, or the 
defence of the realm, or the efficient prosecution of war, or for 
maintaining supplies and services essential to the life of the 
community,* may requisition® — 

(a) any chattel in the United Kingdom (inchiding any vessel 

or aircraft and anything on board a vessel or aircraft including 

any detachable part of any vehicle)* ; and 

^ Section 13 (2) (a), (6), (c). 

‘ S.R. k 0., 1943, No. 604 ; Krusin k Rogers, V, 86, 87. 

* Defined in leg. 40 (1), as amended br S.R. k 0.. 1039, Nos. 1185 and 1500 ; 
1940, No. 763 ; 1942, Nos. 1131, 1181. 

* See per Lord Greene, M.R., in The CarUona Ctue (1943), 2 AU E.R. 660, 563. 

* For meaning of ••requisition,” see Compensation (Defence) Act, 1939, s. 17 (1): 

“ take possession of the property or require the property *a be placed at tse 
disposal of the requisitioning authority.” And see the judgment of Wright, J., in 
France Fenwick di Co. v. S, [1927] 1 K.B. 458, 464, 465 : Requisition ’ . . . 

means, in my judgment, some eifootive and positive dominion or control 
constituted by a definite order civen under the regulations” fsc. the Emei^;ency 
Regttlatians, 1921 . . . ] In James Macara, Ltd. r. Barclay (1945] 1 K.Bl 148, 
164 (oonoeming the taking possession of land under reg. 51). the Conrt of Appeal, 
per Uthwatt, J., thought that ” aotual entry ” was not necessary, but was 
merely one method of taking possession : “ the power is e&botively exerobed by 
notice which &irly brings to the mind of the person afiected that the power 
is bdng exeroisel] In Oamdi Kaval, Ltd. v. Qrigg [^1946] 1 K.B. 167, 
Atidnson, J., held that land may be requiritioned even tho^ the owner is willing 
to give possession hy agreement. Affirmed (1946), 61 T.L.B. 298. Tbn reasoning 
of tiiose two deoiaions applies equally, it is sabmltted, to requiritkm rf ekoMk, 

* 8,R, k 0., 1942, No, 2094. 
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(5) any British ship^ or aircraft or anything on board a 

British ship or aircraft, wherever tAe ship or aircraft may Ac.® 
The prerogative powers of the Crovra are preserved. 

The authority may give such directions as appear to it to be 
necessary or expedient in connection with the requisition. 

2. Powers over Goods Requisitioned 

(a) Where a competent authority requisitions property under 
reg. 63, or any property (other than land)® is in the possession or 
at the disposal of an authority under the prerogative, or 
under s. 62 of the Telegraph Act, 1863, or under s. 7 of the Air 
Navigation Act, 1920 (as amended), the authority may use or 
deal with, or authorise the use or dealing with the property for 
such purpose and in such manner as the authority thinks 
expedient for one of the above-mentioned war purposes, and 
may hold, or sell or otherwise dispose of tiie property as if the 
authority were the owner and as if the property were free from any 
mortgage, pledge, lien or other similar obligation.* 

(b) Where the property requisitioned is a vessel, vehicle, 
aircraft, excavator, crane, agricultural implement, or agriculture 
mining or quarrying machinery, the authority may acquire it, 
by serving on the owner a Notice of Acquisition stating that the 
authority has acquired it under reg. 63. 

Where a Notice of Acquisition is thus served on the owner, at 
the beginning of the day on which it is served the chattel vests in 
the authority /ree/rom any mortgage, pledge, lien or other similar 
obligation, and the period of requisition ends.^ 

^ See NichoUhou v. Minister of War Transport (1944), 2 All E.R. 322, where, 
on a case stated by the Shipping Claims Tribunal, Tucker, J., held that the mere 
order to discharge requisitioned cargo does noi involve requisition of the ship. 

* Regulation 53 (1). It would appear that the last words in (6) were inserted 
to overcome the decision of Bailhache, J., in Russian Bank for ForeignTrade 
V. Excess Insurance Co,, Ltd, [19181 2 K.B. 123, 130, where the requisition of a 
British steamship, while at Novorossisk for the use of the Russian Government 
was held ultra vires. The proclamation had only authorised the requisition of 
ships within the British Isles or adjacent tvaters. Nor was the requisition within 
the prerogative. (His decision was affirmed on a different ground, the Court 
of Appeal not deciding the other points ; fl919] 1 K.B, 39.) But see Holdsworth, 
The Power of the Crown to Requisition British Ships in a National Emergency 
(1919), 35 L.Q.R. 12-42, for the view that the Crown, by the prerogative, may 
requisition British ships wherever they are. 

® “ Land ” includes growing timber which has not been severed, although as 
between vendor and purchaser, under the contract of purchase, it may have 
become ** goods.” Both the Defence Regulations and the Compensation (Defence) 
Act, 1939, 8. 17 (1), distinguish between “ land,” and “ chattels ” or “ property 
other than land.” For decision of C^^neral Claims Tribunal, see Strathon, 
Compensation {Defence), 21, 22. 

® Regulation 53 (2), as amended by S.R. Ik O., 1939, Nos. 1284. 1463, 1682 ; 
1941, No. 1941 ; 1942, No. 1279. Compare Compensation (Defence) Act. 1939, 
8. 4 (8) (9) upon the acquisition of requisitioned vessels, vehicles or aircraR. 

•Emergency Powers (Defence) Act, 1939, s. 9. Contrast De Keysets Hotel 
Case [1920] A.C. 508, 520, per Lord Dunedin, 
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3. Trading Ships of Foreign State 
It is submitted that reg. 63 (1) (a), does not include a power to 
requisition the trading ships of a foreign sovereign State. 

In The Cristina f a Spanish ship, registered at Bilbao, was lying 
at Cardiff. Before her arrival, but after she had left Spain, the 
Spanish Government requisitioned ships registered at Bilbao 
and, acting on instructions, the Spanish consul at Cardiff went^ 
on board the ship, dismissed the master and put a new master in" 
charge. The owners issued a writ in rem claiming possession of 
The Cristina and the Spanish Government moved to set aside 
the writ since it impleaded a foreign sovereign State. The writ 
was ordered to be set aside on the ground that the court will not 
allow the arrest of a ship, including a trading ship, in the 
possession of a foreign sovereign State and which has been 
requisitioned by it for public purposes. 

Lord Atkin referred to two propositions of international law 
engrafted into English domestic laic. The first is that English 
courts will not implead a foreign sovereign : 

“ The second is that they will not by their process, whether 
the sovereign is a party to the proceedings or not, seize or 
detain property which Is his or of which he is in possession or 
control.’** 

The principle extends to property used for the commercial 
purpos<‘s of the sovereign. 

Lord Thankerton, on the other hand, thought that an action 
in rem might be brought against the property of a sovereign 
engaged in private trading.® Lord Macmillan hesitated to lay 
down that “ an ordinary foreign trading vessel is immune from 
civil proce.ss within this realm by reason merely of the fact that 
it is owned by a foreign State, for such a principle ‘must be an 
importation from international law' and there is no proved 
concensus of international opinion or practice to this effect.”* 
Lord Maugham expressed the opinion, held “ with practical 
unanimity ” by foreign jurists, by English lawyers and by 
business men, 

“ that, if Governments or corporations formed by them choose 
to navigate and trade as shipowners, they ought to submit to 
the same legal remedies and actions as any other shipowner.”* 
Lord Wright, after reviewing the authorities, and citing the 

' Compama Naviera Vaticongada v. S.S. Cristina [1938] A.C. 485. 

See(1938), 19B.y./.i.,243 249; Aotf.F.A.Mann, (1938) 2 Mod. L. Rev. 57-62. 

' lb; at 400. He referred m argument (at 487) to Dioey Oonfikt of Laws, 
5th ed., 194 : “ No action or other proceeding can be taken in the courts of this 
country against a foreign sovereign, nor can the property of a foreign sovereign 
be seized nr arrested, even if it be merely a ship engaged in commerce.” 

' Ib; at 496, 496. 

« lb; at 498. 

» Tb; at 522. 
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]|^ropositioii laid down by Brett, L.J., in JParlment 
retcared, with approral, as correctly stating the English law, to 
the decision of the Court of Appeal in The Porto Alexandre^ and 
to the decision of the Supreme Court of the United States in 
Setizzi Brothers Co. v. 8,8. Pesaro.^ Van Devanter, J., said : — 

“ We think the principles are applicable alike to all ships 
held and used by a government for a public purpose, and that 
when, for the purpose of advancing the trade of its people 
or providing revenue for its treasury, a government acquires 
mans and operates ships in the carrying trade, they are public 
ships in the same sense that war ships are. We know of 
no international usage which regards tlie maintenance and 
advancement of the economic welfare of a people in time of 
peace as any less a public purpose than the maintenance and 
training of a naval force.” 

Is the position altered by reg. 63 (1) (a) 1 It is submitted 
that, although the words are very wide, a specific provision 
would be necessary to entitle a competent authority to 
requisition a trading vessel belonging to a foreign sovereign 
State.* 

4. Right of Angary, distinguished 
Compare and contrast the right of angary, ‘ ‘ a right to requisition 
certain kinds of property belonging to neutrals found Avithin the 
territory of a beUigerent . . .” 

“ It extends to neutral ships and their cargoes, aircraft and 
all means of transport, arms, ammunition and other property 
useful to war which is urgently required by a State in time of 
war or public danger and which is lying Aidihin the territory 
of the State or in territory occupied by its forces at the time 
of requisition. The right does not attach to the personal 
services of the crews of foreigners, and reasonable pro-vision 
must be made for the contingency, payment in full by way of 
compensation must be made to the owners of the vessels and 
goods requisitioned.”® 

‘■(1880), 6 PJ). 197. 2li 

* [1920] P. 30. See at 38, p» Soratton, L.J., and per Warrington, li.J., at 36. 
See Lanterpaoht, Ncie (1938). 64 L.Q.R. 339-344. And we Oppenheim. 
hUenuMoiud Lav, (1937), 6th ed., vol. I, 669. 

*[1938] A.C., at 611, citing (1925), 271 U.S. 662, 674. In that ease a passage 
was cited from the ofMon of Gra^ J., in Briggs r. Light Boats 11 Allen IW, 
168, 166 (1865), 93 Mass, 167 : “ liie immunity from such interference arises, 
not h^nse thw are instruments of war but because they are instruments of 
sowei^y.” This judgment was referred to with approval by Brett, LA., 
in The Parlement Bdge (1880), 6 P.D. 213, 217, and by Warrington, L.J., supra. 

* See in anothw context, per Yisoount Birkenhead, L.C., in Viscountess Bhondda's 
aUim [1922] 2 A.C. 339. 348-380, and at 366. 

* See ffig^s k Oolombos, Tlu International Lose of the Sea, 889, 390, 889-386, 
md the iUuminating SKmogia^ Bullock, on Angary, in B.T.I.L., 1922-28, 
98-129, and deration at 129, and of Harley, in A.J.I.L., vol. 18 (1919). 
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Requisition is dfetinct from angary which is a right recognised 
by the laws of war.^ Angary involves a right to full compensa- 
tion^ ; compensation for requisitioned property is a statatory 
measure, less than the market value.® 

5. Effect of Requisition 

TJi(‘ requisition by a coiiii)etent authority of specific goods, 
agreed to be sold but not yet delivered, excuses the seller from 
performance of the contract.^ 

The owners of a parcel of wheat in a Liverpool warehouse sold 
it, ‘‘ cash within seven days against transfer order.’’ Before 
delivery and before the property passed, the wheat was requisi- 
tioned. The buyers claimed damages. Since, by the contract, 
the s(dlers retained the right of disposal of the goods until 
payment, the property had not passed and the sellers were 
excused from performance. 

“ The contract,” said Lord Heading, C.J., must be taken 
as an undertaking by th(‘ sellers to deliver the goods subject 
always to this condition, that if the Government requisition 
the goods and render it impossible by their act for the sellers 
to perform their contract they should be excused from 
performance.”® 

By reuvson of the lawful act of the executive, the thing, in a 
sense, has ])erishod.”® The contract was not absolute : if, 


^ Op. ciL, 390. Hee The Zamcra flOlOJ 2 A.C. 77, 101 ei seq., 106, per 
Lord Parkor. The right is a prerogative Jigtt • Atkm, L.J., in Commefcia 
and ItJ states (U)m}Hiny of Egypt v. Board of Trade [192.51 J K.B. 271, 293, 294. 

* Commurnal <f’ Estates Company of Egypt Board of Trade [1925] 1 K,B. 271, 
29.'), pter Atkm, L.J. ; Netherlands American Ste/im Navigation Company v. H.M. 
Procurator -General [1920] 1 K.B. St, 95, per Bankos, L.J. 

* Compensation (Defence) Act, 1939, s. 4 (vehicles, vessels and aircraft) ; s. 6 
(other goods). See Krusin & Bogera’ commentary, 700-753. 

Daring the War of 191 1 , The Defence of the Healm Losses Commission recom- 
mended ex gratia payments of compenHatioiu Under the Jndeinmty Act, 1920, 
8. 2 (1) and (2), a person who incurred or sustained “ any direct loss or damage'*'^ 
by interference with his proxierty or business in the Uiiite^d Kingdom through a 
requisition, under the prerogative or otherwise, became entitled to payment or 
compensation upon the principles specified in subs. (2) (iii) (a) and (o) and in 
Pt. il ot the Schedule to the Act. The tribunal Avas The Commission, thereafter 
known as The War Compensation Court. For the meaning of “ direct loss or 
damage,” see A. B. Taxis, Ltd. v. Secretary of State for Air [1922J 2 K.B. 329, 
per Bankos, L.J., at 335-337, and per Atkin, L.J., at 343. 

See also Scott and Hildesiey, Case of Requisition, 1920, Excursus I, Notes on 
The Right to Compensation in Respect of Requisitioned Property Other than Land, 
136-167. 

^ In re an Arbitration betmen ShipUm, Anderson dh Co. and Harrison dd Co, 
[1916] 3 K.B. 676. 

»i6., at 681. 

* /&., at 682, adopting the reasoning in N%ckdll dh Knight v, Ashton, Edridge ds Co. 
[1901] 2 K.B. 126, 132, per A. L, Smith, M.K. 
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before breach, performance became impossible by reason of tibe 
specified thing ceasing to exist -without the defendant’s default, 
the parties were excused. Thus, an impossibility, arising from 
the act of the Legislature discharges the contractor.^ Here, 
the act was “ a la^ul act of State which equally rendered the 
delivery of these specific goods impossible.”* 

6. Effect of Unlawful Requisition 
The unlawful requisition of specific goods, it is submitted, -will 
not excuse the seller from performance. 

Upon this point there is no decided case ; but in a claim upon a 
marine insurance policy, in a case where the ship had been 
unlawfully requisitioned under an ultra vires order, Bailhache, J., 
said ; — 

“ Obedience to such an order, however praiseworthy in a 
loyal citizen, is, in my opinion, a voluntary act on his part 
and not a restraint of princes. It is quite otherwise if the 
order is accompanied by threats of force, or followed by the 
use of force. In such a case, disobedience not being illegal, 
the use of force to compel obedience is illegal ... 

It follows that — 

“ as disobedience to an ultra vires order is not illegal, 
obedience to such an order, unless compelled by force, or 
threats of force, is a voluntary act and not a restraint of 
princes.” 

In the Court of Appeal, upon the question whether an ultra 
vires requisition by the Admiralty might fall within the words 
‘ restraint of princes,” Scrutton, Ij.t7., “without expressing a 
final opinion, inclined to the view that it well might.”* 

C. REQUIREMENT OF LICENCE 

1. Illegal without Licence 

A contract for the sale of goods which is prohibited except 
under licence becomes illegal to perfonn unless such licence is 
obtained and no claim can be made under the contract : In re 
an Arbitration between Mahmoud and Ispdhani.^ 

In August, 1919, M sold to 1 160 tons of linseed oil, delivery 
60 tons during October, November and December, 1919. When 
the contract was made, the Seeds, Oils and Pats Order, 1919, 

• P&r Hanaen, J., in Batly v. T>t Oreapigny (1869), L.R. 4 Q.B. 180, 186. 
*[1916] 3 K.B., at 683. 

• Russian Bank for Foreign Trade v. Excess Insurance Co,, Ltd. [1918] 2 K.B. 123, 
180, 131. 

•[1919] 1 K.B. 39, 40. 

• [1921] 2 K.B. 716. See also J. W. Taylor & Co, v. Landaucr de Co. (1940), 
4 E.B. 335. See Glaaville L. WilliamB, The Legal Effect of Illegal Contracts 
[1948), 8 Oemb. Law Jonm., 61-69, at 68-69. 
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was in force, which provided that no person should buy or BeU 
or deal in specified articles (including linseed oil) except under 
and m accordance with a licence issued by or under the authority 
of the Food Controller. AU parties to the purchase or sale of 
specified articles were to require or disclose the necessary or 
required information in order to satisfy the other party or the 
Controller that the order had not been contravened. 

In October, M tendered delivery of the first instalment due ; 
I, denying a binding contract, declined to accept. M thereupon 
gave notice of intention to sell, sold at the best price, and 
claimed the difference. I then contended that, since no licence 
had been issued to him, the contract was illegal. M tendered 
deliveries of the November and December instalments; I 
refused to accept. M sold against him and lost £2,295. 

The umpire found that M had obtained a licence which 
entitled him to sell only to persons holding a licence to buy, 
and that, before the contract was made, he had asked 1 whether 
he had obtained a lic(‘nce ; the answer was that he had applied. 
Later, lie told M that he had obtained a licence ; this, to his 
knowledge, was untrue. By this representation M was induced 
to enter into the contract, and in accepting I^s statement, M was 
following the usual practice among merchants. The umpire 
awarded damages, and Kowlatt, J., affirmed the award. The 
decision was reversed by tlie Court of Appeal. 

The order, said Bankes, L.J., “ is a clear and unequivocal 
declaration by the Legislature in the public interest that this 
particular kind of contract shall not be entered into ... as the 
language of the order clearly prohibits the making of the 
contract, it is open to a party, however shabby it may appear 
to be, to say that the Legislature has prohibited this contract, 
and therefore it is a case in which the court wiU not lend its 
aid to the enforcement of the contract.’’^ 

The words of the order, said Scrutton, L.J., made it clear 
that a party must mahe inquiries to see whether or not he was 
violating the order : the fact that the person who entered 
into the contract honestly believed that he was not breaking the 
statute, because he was told by the other party that he had a 
licence, is no defence.^^^ 

^ 16,, at 724, referring to McCardie, J.*s judgment in Bnghtman <i* Co. v. TaU 
[1919] 1 K.B. 463, 467 ; the language of Holt, C.J., in Bardett v. Vinor (1692), 
Carth. 251, 252 ; and the Btatement of Lord fallen borough, O.J., in Lan^n v. 
" Bugl^ (1822), 6 B. & Aid. 335, 341 : “ what is done in contravention of the 
provisions of an Act of Parliament, cannot be made the subject-matter of an 
action.” See also Waugh v, Morris (1876), L.R. 8 Q.B. 202, 208, ” Where a contract 
is to do a thing which cannot be performed without a violation of the law it is 
void, whether the parties knew the law or not.” 

* at 728. Glanville Williams (he. cU., at 52, Note 7) cites the Mestatement 
efihe Ltm of Oontraete, 599, for a contrary rule : ” Where the illegality of a bargain 
is due to , « . statutory or executive regulations of a minor oha^aoter 

17A 
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the contract is prohibited by statute, the court is 
bound not to render assistance in enforcing? an illegal 
contract/^^ 

The plaintiff had made two points : Firsts a person could not 
plead, he had argued : ‘‘ Protect me from my own illegality,’^ 
The answer of Senitton, L. J., is decisive : 

. the court is bound, once it knows that the contract is 
illegal, to take the objection and to refuse to enforce the 
contract, whether its knowledge comes from the statement of 
the party who was guilty of the illegality, or whether its 
knowledge comes from outside sources. The court does not 
sit to enforce illegal contracts. There is no question of 
estoppel ; it is for the i)rotection of the public that the court 
refuses to enforce such a contract.”^ 

Secondly^ the plaintiff relied upon the principle that where a 
contract could ho performed lawfully or unlawfully, and the 
defendant, without the plaintiff’s knowledge, elected to perform 
it unlawfully, lie could not plead its illegality. This principle, 
says Scrutton, L,J., does not apply where the contract is 
altogether prohibited ” and wdiere the contract witli a person 
without a licence is altogether prohibited : 

if the act is prohibited by statute for the public benefit, 
the court must enforce the prohibition, even though the 
person breaking the law relies upon his own illegality.”® 
Despite the acute criticism of a Icarru^d writer,^ belli the 
decision, it is submitted, and tJie reasoning are right. It is 
diflScult to see how, upon Ihe interpretation of thu order ^ the 
court could hf^^ o come to any otluT conclusion. 

2, Subject to Licences and ‘‘ War Clause ” 

Where an order for the supply of goods is accepted subject 
to the necessary licences^ etc.., being in order and subject to 
Government restrictions as to sales and war clavse^^^ the words 
war clause ” arc vague and there is no (*ontract : Bishop and 
Baxter, Ltd, v. Anglo-Eastern Trading and Industrial Co,, Ltd,^ 

to a particular business which are imknoTvn to one party, who is justified in 
assuming special knowledge by the other party of the requirements of the law, 
the illegality does not preclude recovery by the ignorant party of compensation 
for any peiformance rendeied while he is still justifiably ignorant, or for losses 
incurred or plains prevented by non-performance of the bargain.” Cited also, ^ 
loe, cit„ at as well as the (\mment “ If, on discovermg the illegality [the 
innocent party] lenders no further perfotraance, he can recover the same damages 
that would be recoverable for any wrongful breach of contract,*’ Upon which, in 
note 26, Williams refers to Salmond & Winfield, Contract^ 157 -9 ; Williston, s. 1631. 

^ Jd., at 729, citing Cope v. Rowlands (1836), 2 M. & W. 167, per Parke, B. 
at 120, 

• Qlanville Williams, loc, cii, 

* [1944] 1 K.B. 12 ; (1943), 2 All E,R. 698. 
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The respondents “ ordered by letter 20,000 cardigans as 
per sample at the rate of 2,600 per month, destined for U.S.S.E. 
They had applied for the free quota coupons and export lioence. 
The appellants aceepted the order “ subject to the necessary 
licences, etc., being in order and subject to (Government 
restrictions as to sales and war clause." The Court of Appeal, 
reversing a judgment of Atkinson, J., held that until the parties 
had agreed on the form and content of a war clause, there was 
no consensus ad idem.^ 

It was urged that both parties thought a contract existed ; 
the respondents had in fact accepted 3,000 cardigans. 

“ If those two letters . . . constituted no completed 
contract, the misaijprehension of the respondents could not 
turn them into one.”^ 

In Looe tk Htewart,, Ltd. v Instone, Ltd.,^ the words “ subject 
to strike and lock-out clauses ” required the parties to agree 
upon a particular clause before there could be consensus ad idem. 
In Seammell v. Ouston,^ where an order was given “on the 
understanding that the balance of purchase price can be had on 
hire-purchase terms over a period oi two years/’ there was no 
concluded contract. Lord Wright said : ‘‘ The furthest point 
they reached was an understanding or agreement to agree 
upon hire-purchase terms.” In May <6 Butcher, Ltd. v. E.* 
Lord Dunedin had said : — 

“ To be a good contract tlu-re must be a concluded bargain, 
and a concluded contract is one w'hich settles everything that * 
is nece.ssary to bo settled and lea\es nothing to be settled by 
agr(*ement between the partiev. Of course it may leave 
something which still has to be determmed, but then that 
determination must be a determination w hich does not depend 
upon the agreement between the parties.” 

The phrase, in the presimt case, gave no clue to any particular 
war contingencies ; no implication from deliveries or payment 
could take the place of a further agreement.® 

D. C.I.F. CONTRACTS 

1. Nature 

A “ c.i.f.” contract “ involves the bringing into existence 
by the s(*ller of two subsidiary contracts, viz. : aflreightment 
and insurance.”® 

» 7ft.. at 599. » (1917). 33 T.L.R. 47.5. » [1941] A.C. 251. 

• Reported in note to Fdiy v. Chtmquc Coaehes, Lid. [1934] 2 K.B. 1. 21. 

• [1944] 1 K.B at le . (1943). 2 All K.R , at COO. 

• In ArnhM Karberg Co. ti. Blythe, Green, Jourdatn Co. [1915] 2 K.B. 379, 
388, SoTutton, J., said ; “ A o.i.f. sale is not a sale of goods but a sale of dbcuments 
relating to goods.*’ 

Bankes, L.J., disapproved, saying : “ I prefer to look upon it as a oontraot 
for the sale of goods to be pernMansd by the delivery of documents, and what 
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Mie classic deflnition of a “ c,i.f.” contract was given by 
Hamilton, J., in BiddeU Brothers v. E. Clemens Horst & Co.^ 

“A seller under a contract of sale containing such terms 
has firstly to ship at the port of shipment goods of the 
description contained in the contract ; secondly, to proouie a 
contract of airreightuieut, under which the goods will be 
delivered at the destination contemplated by the contract ; 
thirdly, to arrange for an insurance upon the terms current 
in the trade winch will be available for the benefit of the 
buyer ; fourthly, to make out an invoice as dt'scribed by 
Blackburn, J., in Irdand v. Livingston,^ or in some similar 
form ; and finally, to tender these documents to the buyer 
.so that he may know what freight he has to pay and obtain 
delivery of the goods if they arrive, or recover for their loss 
if they are lost on the voyage. Such terms constitute an 
agreement that the delivery of the good.s, provided they are 
in conformity with the contract, shall be delivery «)n board 
ship at the port of shipment.” 

When does the duty of the buyer to pay, arise ? 

“ Against tender of these documents,” Hamilton, J., 
continued, “ the bill of lading, invoice and policy ot insurance, 
which completes deb very in accordance with that agreement, 
the buyer must be ready^ and willing to pay the pnce.”® 

If the seller does not effect an insurance on the goods for 
their transit, they are not delivered in accordance with the 
•contract, even though they arrive safely : nor is the buyer 
bound to accept or pay for them ; Orient Co. v. BreJcke.* 

The key to many questions which will arise out of the present 
war is the precise date on which the property has passed. 
Another question is the position of a bank holding a set of 
documents, when the goods, consigned to a person who has 
become an enemy, have been lost at sea. The bank may be 
holding on behalf of a branch bank in territory wliieh became 

tfheee documents are must depend upon the terms of the contract itself ” ■ [1916] 
1 K.B. 495, 510. See Chalmers, 102, notes to s. 32 . “ . . . the tases show that 
it is a contract for the sale of insured goods lost or not lost, to be implemented 
by the transfer of ptopei documents.” And see The ffahbtano (1943), 19 Asp. 
Mar. L. Cas. (n.s.), 371, 373, jter fur Boyd Mcrtiman, P. 

'[1911] 1 K.B. 214, 220. 221, followed lly Kennedy, L.J., m the (’ourt of 
Appeal ; [1911] 1 K.B. 934, at O.Vg 903, and aihrmed m the House of Lords . 
[1012] A.O. 18. “ The bill of ladmg in law and m fact represents the goods. 

Possession of the bill of ladmg places the goods at the disposal of the purchnsei ” : 
per Kennedy, J., at [1911] 1 K.B. 956, 957. He cites the famous statement of 
Bowen, L.J., m Sanders v. MacLean (1883), 11 Q.B.H. 327, 341 . “It (i.e., the 
bill of lading) is a key which in the hands of a rightful owner is intended to unlock 
the door of the warehouse, floatmg or fixed, m which the goods may chance to be.” 

•(1872), L.R. 5 H.L. 395, 406; Benjomin, Sale of Personal Property (1931), 
7th ed., 740-744. 

»[1011]1K.B., at221. 

« [1913] 1 K.B. 631, 637, per Btowlatt, J, 
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enemy oecnpied- Ooods consigned to places which became 
enemy occupied have been diverted to British ports, ^d 
requisitioned. 

2. Export Licence ; Onus upon Seller 
A contract for the import or export Of goods prohibited to 
be imported or exported except under licence, becomes illegal 
to perform unless such licence is obtained. 

It is an implied term of a c.i.f. contract for the export ot^ 
goods that the sellers use their best endeavours to obtain an 
export licence ; if they do so, they are not liable in damages for 
failure to obtain a licence.^ 

By a contract made in London in August, 1916, the appellants 
sold to the respondents, both resident in England, 50 tons of 
aluminium to be shipped to Vladivostock in December /January 
at a price including cost and freight ; payment, cash against 
documents in London. At the date of the contract, both 
parties knew that, except under licence, the export of aluminium 
was prohibited. In Deecmiber, all dealings in war materials 
by any person amenable to British law, from any country 
(including America) were prohibited without a permit. No 
aluminium was shipped under the contract ; the buyers claimed 
damages. The sellers had applied for an export licenoe which 
had been refused. The contract, it was held, did not impose 
upon the sellers an absolute obligation to ship or to pay damages 
in default ; liaving used reasonable diligence to obtain a licence, 
they were not liable to the buyers.* 

The duty of the sellers, said Viscount Reading, C.J., was 
to use their best endeavours to obtain a permit.’’ 

If a licence cannot be obtained, aluminium cannot be 
shipped, and I cannot see why the law should imply an 
absolute obligation to do that which the law forbids. A 
shipment contrary to the prohibition would be illegal, and an 
absolute obligation 1o ship could not be enforced. I cannot 
agree that, in order to give to the contract its business 
effl(?acy, it is a necessary implication that tlie sellers undertook 
an absolute obligation to ship wliether a licence was or was 
not obtained.”® 

^ In re an Arbitration between The Anglo^ Russian Merchant Traders, Ltd*, and 
John Batt do Co* {London), Ltd* [1917] 2 K.B. 679. See also J. W. Taylor db Co, 
V. Landauer do Co* (1940), 4 All E.R. 335 ; Krusift & Rogers, II, 751. 

• The Court of Appeal revorsod Bailhaoho, J., who had held that, to be relieved 
from liability, the s^ers, who had entered into an unconditional contract, should 
have made thoijp contract subject to their being able to obtain a permit. 

• At 685, 686. And see 689, per Scrutton, L,J. The Moorcock was cited : 
(1889), 14 P.B. 64, 68. In business transactions such as this, what the law 
dosires to effect by the implication is to give such business effioaby to the 
transaction as must have been intended at ^ events by both parties, who are 
business men ; not to impose on one side all the perils of Uie transaction, or to 
emancipate one side from all the chances of failure ..«**: per Bowen, L. J. 
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3. Import Licence ; Onus upon Buyers 

Where A agrees to buy goods from the Sudan at an agreed 
price, knd to pay cash after approval of the goods at the 

port of arrival, and whore, upon the arrival of the goods, A has 
accepted the shipping documents, and the property in the goods 
has passed, the onus of obtaining a licence is upon him : Mitchell 
CoUs Company (Middle East), Ltd. v. Hairco, Ltd.^ 

The contract, made in 1941, was for the importation from 
the Sudan of two tons of goat hair, c.i.f., war risks to be covered 
by the buyers, net cash after approval of the goods at the port of 
arrival. The goods were .sliipped to Manelie.ster. Import of 
goat hair is prohibited except .subject to conditions in the 
Anthrax Order, 1936. Under the Import of Goods (Control) 
Order, 1940, the import of all goods (.save live quadruped 
animals) was prohibited exet*pt undt>r li(‘ence. 

On arrival, the goods were put into an emergcnc.y customs 
warehouse in bond (as was required under the order); find 
it was impossible for the importers to get a .sample and to 
express approval or disapiiroval. 

The property had passed at the latest when t lie buyers received 
the shipping documents. Before the ship arrived, the buyers 
had become the owners of the goods, and it was their contractual 
duty to obtain the licence or to take r(*aaonable steps to do so. 

4. When Contract Abrogated by Mar 

(а) If the seller becomes an alien enemy, or the goods are to 
be delivered to an enemy country, the buyer is justified in 
refusing to accept the shipping documents, since tin* further 
performance of the contract would constitute trading with the 
enemy : Duncan, Fox dc Co. v. Uchrempjt & Bonke.^ 

In May, 1914, an English firm in Liverpool sold to another 
English firm in Liverpool 300 barrels, June and/or July 
shipment, Chilean honey, per steamer, c.i.f., to Hamburg ; 
payment, net cash in Liverpool, in exchange for shipping 
documents on presentation. The honey was shipped in June on 
a German steamship for Hamburg, there to be delivered to the 
claimants or their assigns. On 6th August, 1914, the claimants 
tendered the shipping documents to the respondents who r<»fused 
to accept them. The shij) had not yet arrived at Hamburg but 
had put into a neutral port for refuge. The buyers wi're justified 
in refusing the documents. 

(б) Where, upon the outbreak of war, either of the subsidiary 
eontraxis, i.e., the contract of affreightment or the contract of 
insurance, has become illegal to perform, the whole contract is 
illegal, and the buyer is entitled to refuse the tender : Arnhold 
Karberg <& Co. v. Blythe, Green, Jourdain & Co.^ 

> (1948), 2 All E.R. 662. * [191 6] 3 K.B. 355, 364, per Swinfen Eady, L..I. 

*[1916] 1 K.B. 496. See The OUenia (1944), 1 Ll.P.C. (2iul), 167, 170. 
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Two ‘‘ c.ii.” contracts for the sale of beans, to be shipped 
from Chinese ports to Naples and Eotterdam, respectirely, 
contained a provision that payment was to bo made in net cash 
in London on arrival of the floods at port of discharge in exchange 
for bills of lading and poUeies of insurance. The beans were 
shipped in July, 1914, on German ve.s.sels ; upon the outbreak of 
war, Ihe vessels entered ports of refuge in the East, where they 
remained. After three months from the date of the bills of 
lading — the latest date for payment provided in the contracts — ■ 
the sellers tendered to the buyers th<* shipping documents ; in one 
(•{(se, a German bill of lading and an English policy of insurance, 
in the other case, a German bill of lading and a German policy 
of insurance. The buyers, in each east*, refused to accept the 
ten<ler or to pay the price. This refusal the Court of Appeal 
upheld ; the documents tendered must be “ effective shipping 
documents ; the contract of affreightment was dissolved* and 
the obligations in the bill of lading could not be carried out. 

“ In order truly to perform his contract,” said Warrington, 
L.J., “he has to delher documents by virtue of which the 
buyers may, if the goods arc in existence, obtain delivery of 
. them, and by virtue of which, if t lie shipov ner has not fulfilled 
his oldigation imposed by the <‘(mtract of affreightment, he, 
the buyer, may have such rtmiedies as the contract of 
affreightment would give liim. Neither of those conditions is 
fulfilh'd by the delivery of a document evidencing a contract 
which has been dissolved by the outbreak of war and the 
further perfonnance of which has become impossible.”® 

(c) In the absence of illegaUty in tendering documents calling 
for delivery, mere impossibility of performance does not prevent 
the tender of ilocuments from being valid.* 

In June, 191 J, the sellers sold to the buyers 10,000 cases of 
bean oil, shipped from an Oriental port, e.i.f. to Antwerp. The 
buyers were to pay the full amount of provisional invoice made 
out on net shipping weights, by cash without discount against 
shipping documents, on arrival of steamer in Ant werp, or three 
months after notice of arrival of documents in London (whichever 
happened first). In July, the sellers declared in part fulfilment 
.3,000 ciuses shipped in a British v'essel for Antwerp, and rendered 
provisional invoices. On 5th August, the sellers notified the 
buyers that the documents had arrived in London ; they asked 
for payment on 27th August. On 18th August, the sellers 
tendered the shipping documents. Antwerp was still in 

' [1910] 1 K.B., at f)06, per Smnfen Kady, L.J, 

* EfipoHito V. Bowden (1867), 1 El. & BL 763, 783, 787, Willes, J. 

»[1910]lK.B.,at5U. 

*/n re an Arbiiration between Weiss d- Co., Ltd.^ and Cr4dit Colonial el 
Oonmerdal (AtUmrp) [1916] 1 K.B. 346, 360. 
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possession of the Oermans ; the ship had been seized by the 
Gktrmans and detained at Hamburg. The buyers did not take 
up the documents. 

“ As between the parties,” said Bailhache, J., “ there was no 
illegality in tendering documents which called for delivery in 
An^erp which had not yet fallen. Hor was it illegal to call 
upon the shipowner to deliver at Antwerp ; . . 

** The fact that it became impossible to perform the 
contract did not prevent the tender of the documents from 
being valid.” 

6. War Risk for Buyer's Account 

In Broom (0.), Ltd. v. Barber, a c.i.f. contracl contained the 
clause : “ War risk for buyer’s account.” The words meant 
“ war risk is the buyer’s concern, and if he wants to cover war risk 
he must get it done.”^ 

In Oulu Osakayetio of Oulu v. Arnold Laver d? Co., Ltd.,^ it 
was provided in a contract made m October, 1938, for the sale 
of wood goods to be shipped from Finland to Hull, that any 
increase in premium for war and strike risks, ‘‘ in excess of the 
rates ruling at 26th September, 1935, was to be for buyer’s 
account.” The war risk on cargoes from the Baltic to the 
United Kingdom was then 3d. per cent. The sellers’ agents 
chartered a Spanish steamer and contracted with Lloyd’s 
underwriters to cover war risks at a premimu of Ss. 6d. per 
£100 if the ship sailed before 6th November, 1938, and thereafter, 
at schedule rate. At that date, war risk normally was 2s. 6d., 
but Spanish steamers had been excluded from the agreed 
minimum and the rates were left to 1 he underwriters’ discretion. 
On 2nd November, 1938, owing to the Spanish Civil War, the 
war risks rate for Spanish ships rose considerably, and the 
insurers fixed the premium at £5 per cent. The M Neptuno 
sailed on 12th November. The sellers claimed from the buyers 
the increase of premium from 3d. to £6 per cent., viz., £4 19s. 9d. 
per cent. 

The Court of Appeal held that on the proper construction of 
the contract, “ increase of premium ” meant “ any increase in 
the ruling or market rate of premium for war risks,” i.e., for 
war risks in general.® The ruling or market rate was 2s. 6d. ; 
the rate prevailing for Spanish ships which were excluded from 
ordinary rates, was irrelevant. The buyers must pay the 
difference between 3d., the market rate in September, 1936, 
and 2s. 6d., the market rate in October, 1938.® 

> [1916] 1 K B. 316, 322, per Atkin, J. 

•[1940] 1 K.B. 760. 

* Ib., per Goddard, L.J., at 763. 

* Ib., per Luxmoore, luJ., at 768. 
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In Fimica CMvlomformingen v. Westfield Paper Oompemp, 
Ltd.,^ the bin of lading dated January, 1940, referred to “ «5l 
conditions and exceptions as per charterparty ” and contained 
a clause entitled “ F.A.A. Current War Risk Clause,” giving 
the ma8t(‘r a discretion, “ if war or hostilities rendered the 
prosecution of the voyage unsafe,” to land the goods, at shippers’ 
risk and expense, at any port he considered safe, where the 
voyage should be considered terminated. The sale was of 
wood pulp from Finland. The tender of the bill of lading 
duly endorsed was a sufflcient compliance with the contract. 
The clause was usual and current in the trade, and the bill of 
lading was not defective by reason of its inclusion. 

6. Tender of Documents after Goods Lost 

(а) The buyer is not entitled to refuse to accept a tender of the 
documents if the goods, before the tender, have been lost : 
Groom (C.), Ltd. v. Barber, supra. 

On 20th August, the sellers, having remved information of 
shipment from Calcutta, scut an invoice to the buyers, meaning 
that th<‘y were m a position to deliver the documents under 
the contra) t. On 21st August, tlie loss of the ship was posterl 
at Lloyd’s; it had beim captured and sunk on Oth August. The 
policy contained tin* “ free from ca])ture and seizure clause,” 
and did not oo\er war risks. On 22nd August, the buyers 
returned tin* invoices. 

“ The contract of the seller is performed,” said Atkin, J., 
" by delivering to the buyer within a reasonable time from 
the agreed d.ite of shipment the documents . . . which will 
entitle the buyers to obtain on arrival of the ship delivery of 
goods shipped in accordance with the contract, or in case of 
loss will entitle him to recover on the policy the value of the 
goods if lost by a peril agreed in the coutiact to be covered, 
and in any case will give him any nghtful claim against the 
ship in respect of any misdelivery or wrongful treatment of 
the goods.”® 

(б) The seUer can make an effective tender of the documents 
even though at the time of the tender he hnows that the goods are 
lost : Manbre Saccharine Co., Ltd. v. Corn Products Co., Ltd.* 

In October and November, 1916, two c.i.f. contracts were 
made for the purchase of starch and syrup, respectively, from 
America. On 14th March, 1917, the seller enclosed bills of 
lading, invoices and insurance cover for starch and syrup 
shipped on The Algonquin. The ship had sailed in February ; 
she was sunk on 12th March. Of this fact the sellers were 
aware before 14tli March. The buyers wrongfully declined 
to accept the documents as a delivery against the contracts. 


® (1940), 4 All E.R. 473, 477, 48S, per Viaoount Caldeoote, C.J. 
» [1916] I K.B.. at 384. • [1919] 1 K.B. 198. 



268 


SAJ.E OP GOODK 


, The essential feature, said McCardie, J., differentiating an 
owUnary c.i.f. contract from an ordinary contract for the sale 
of goods, is that performance of the bargain is by delivery of 
documents, not by delivery of goods^ : — ’ 

“ All that the buyer can call for is delivery of the customary 
documents. This represents the measure of the buyer’s right 
and the extent of the vendor’s duty. The buyer (saunot refuse 
the documents and ask for the actual goods, nor (lan the 
vendor withhold the documents and tender the goods they 
represent.” 

Then follows a citation from Scrutton, Charterparties ^ : — 

“ There may be eases in which the buyer must pay the 
full price for delivery of the documents, though he can get 
nothing out of them, and though in any intelligible sense no 
property in the goods can ever pass to him, i.e., if the goods 
have been lost by a peril excepted by the bill of la<liug, and 
by a peril not insured by the policy, the bill of lading and 
the policy yet being in the proper commercial form called 
for by the contract.” 

Thus, if the vendor ships the appropriate goods in 1 he approi»riai e 
manner under a proper contract of carriage and obtains the 
proper documents for tender to the purcliascr, the rights and 
duties of the parties are unaffected either by the loss of the 
ship or goods, or by the vendor’s knowledge of the loss, before 
the tender of the documents. 

“ He can make an effective tender even though he possess 
at the time of tender actual knowledge of the loss of the ship 
or goods. For the purchaser in case of loss will get the 
documents he bargained for; and if the policy be that 
required by the contract, and if tin* loss be covered thereby, 
he will secure the insurance moneys. The contingency of 
loss is within and not outside the contemplation of the parties 
to a c.i.f. contract.”® 

7. No Special Notice Requisite 
By s. 32 (3) of the Sale of Goods Act, 1893 : — 

“ Unless otherwise agreed, where goods are sent by the 
seller to the buyer by a route involving sea transit, under 
circumstances in which it is usual to insure, the seller must 
give such notice to the buyer as may enable him to insure 
them during their sea transit.” 

This obligation does not apply to a c.i.f. contract made in 
time of peace, for the contract itself provides for all the 

1 fiei9] 1 K.B., at 202. 

* Stb ed., 167, &otea to art. 60 ; I4th ed., 206, 207. 

*[1010] 1 K.B..at204. 
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insuraace contemplated or usual : Law <& Bonar, Ltd. v. Britiih 
American Tobacco Co., Ltd.^ 

In May, 1914, the defendants bought from the plaintifite, 
Calcutta hessian, c j.f. Smyrna, to be shipped from Calcutta and 
to arrive at Smyrna by September. The goods -were to be at 
the seller’s risk until actual delivery. They were shipped on a 
British steamship, the bill of lading being dated 20th July, 1914, 
and were insured by a policy containing the f.c. and s. clause. 
On 13th August, the ship was sunk and the goods were lost. 
Neither the fact of the shipment nor the fact of the loss was 
known to the sellers (whose business was in London) until later. 
The buyers refused to accept and pay for the goods, and the 
sellers sued for damages. The buyers maintained that they 
should have been informed of the steamer by which the goods 
were shipped. 

The subsection, said Jtowlatt, J., giving judgment for the 
sellers, clearly did not apply to a c.i.f. contract in time of peac-c 
and when iusui’ance against war is not usually eilected. 

E. F.O.B. CONTRACTS 

“ An ‘ f.o.b.’ contraci is one under which the seller is to 
put the goods on board at his own expense on account of the 
buyer.* 

1. Notice to Buyer, Bequisite 

(a) The seller, under an f.o.b. contract, must give such notice 
to the buyer, under s. 32 (3) of the Sale of Goods Act, as may 
enable him to insure, the goods during their sea transit : Wimble 
V. Rosenberg.^ 

The plaintiff sold to the defendant bags of rice, “ f.o,b. 
Antwerp, to be shipped as required by the buyers, cash against 
bill of lading.” The buy(*rs sent instructions to the sellers to 
ship the goods to Odessa and to pay freight on their account, 
leaving it to the sdlcrs to choose the ship. On 24th August, the 
goods were shipped ; the steamer sailed on the 26th ; stranded 
and became a total loss on the 26th. The buyers received no 
notice of shipment until the 29th, when the bills of lading were 
presented for payment. No insurance had been effected ; they 
refused to pay for the goods on the ground that they had not 
been given the notice required under s. 32 (3). It was held 
that they had all the information necessary to enable them to 

‘ [19161 2 K.B. 606,608. 

• Per Buckley, L. J., in WimhU v. Rosenberg [1913] 3 K.B. 743 752. The goods 
are then at buyer’s risk and h® i® responsible for freight and charges: see 
Chalmers, 100, The buyer cannot claim delivery of the goods before shipment. 

* Hamilton, L.J,, dissenting (756-764). Historically the rule in s. 32 (3) was a 
rule of Scots law only : f.o.b. contracts were outside its scope (a|> 762, 768). 
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insure : there was no obligation to give notice of the shipment 
on a particular ship.^ 

The requisite “ notice ” will be deemed to have been given 
if either (a) the buyer is already in possession of knowledge of all 
the necessary facts, or (b) if such notice completes his necessary 
knowledge of the facts.* 

(b) The notice need not be in any given form / if, on th<‘ facts, 
the buyer has sufficient knowledge to enable him to insure, the 
goods are at the buyer’s risk.* 

The plaintiffs sold to the defendants a quantity of nails, to be 
delivered f.o.b. New York, for shipment to the destination 
specified by the defendants on receipt of shipping instructions ; 
cash against shipping documents. In June, 1916, the defendants 
sent an order, specifying the shipping marks. On 16th August, 
the plaintiffs gave the defendants notice that the goods would 
soon be made. On 24th August, the goods were siiipped from 
New York. On 26th August, the shipowners notified tlie 
defendants that the ship had sailed ; by 6th September, the 
defendants knew that the goods had been shipped. On 
18th September, the ship w'as torpedoed and the goods were 
lost ; the defendants had not insured the goods. Since the 
defendants, before shipment, had sufficient knowledge of the 
facts to enable them to insure, the sellers could recover. 

2. Export Licence; Onus upon Buyer 
The duty of obtaining a licence where the contract is f.o.b. 
lies upon the buyers, for it is their duty to provide an effective 
ship, i.e., a ship wliich can legally carry the goods : Brandi 
(S.O.) dk Go. V. Morris (E.N.) & Co.* 

Manchester merchants (buying on behalf of American 
bleacheries) gave to chemical manufacturers in Manchester a 
bought note for sixty tons of aniline oil. The contract was for 
five monthly deliveries, “ f.o.b. Manchester.” After the 
contract was made, the export of aniline oil was prohibited 
except under licence. The plaintiffs sued for non-delivery. 
Viscount Heading, C.J., declared : — 

«< They had contracted to sell f.o.b. They had therefore 
contracted to put the oil on board a vessel selected, not by 
them, but by the plaintiffs. It was the duty of the plaintiffs 
to find the ship, and the facts which it was necessary to state 
when a licence had to be applieii for, were known to them and 


^The mercantile meaning of f.o.b. stated by Brett, M.H., in Stoeh v. Inglis 
(1884), 12 Q.B.D. 564, 573, was adopted by Lord Blackburn m (1885), 10 App. 
C&Mfc 263, 271, 273. See per Hamilton, L.J.. in [1913] 3 K.B., at 769, 760, 

•[1918] 8 K.B., per Buokley, L.J„ at 763, 764. 

^ Northern Steel ds Ba^rdware Lid, v. John Batt de Co, (London)^ Ltd, (1917), 
33 TX.R. 516. 

*[1917] 2 KaB. 784. 



SiXA 07 0OODO 


371 


not to the defendants. All that the s^ers know in such a 
ease is that they have sold the goods to theh buyers.’*^ 

And Scrutton, L.J., said : — 

“ The buyers must provide an effective ship, that is to say, 
a ship which can legally carry the goods. ^S^en the buyers 
have done that the sellers have to put the goods on board the 
ship. If that is so, the obtaining of a licence to export is tdie 
buyers’ concern.”® 

» [191 7] 2 K . B., at 795. • 76., at 798. 
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A. AT COMMON LAW 

1. Where Instrument in Hands of Alien Enemy 

(а) No action may be brought during war upon a negotiable 
instrument made before the war and in the hands of an alien 
enemy.® 

(б) Nor may an action be brought, even upon the restoration 
of peace, if, during the war, the instrument were transferred to an 
alien enemy : WUlison v. Patteson.* 


* See B. J. Sohnster, The Effect of War on Commercial Trantaefitmt (1914), 34-41. 

* (1817), 7 Taunt. 439. 449, per Burrough, J. 
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< A British subject, resident in England, held the proceeds of 
certain goods of A, an alien enemy. A drew on the defendant, 
payable to his own order and indorsed the bill to the plaintiff, 
an Englishman, resident in an enemy country, who, on the 
restoration of peace, sued upon the bill. 

“ The bill is a contract ; and no contract can be enforced 

in a court of British judicature which is made during the war, 

and wliich is made by an alien enemy. 

(c) An alien (*nemy who has received from the Crown a 
licence to trade is not subject to such disabilities : Direction der 
Disconto-Oesellschaft v. A, H. Brandt dr Co.^ 

2. Position of Neutral 

(a) Where a bill of exchange is drawn by a (ierinan firm, and 
accepted by an English firm before the v’^ar, but, after maturity 
is indorsed to an American firm in America, which contains two 
alien enemy partners (members of the (lerman firm), the 
acceptors are not liable,^ 

(b) A neutral^ to whom a bill of ex<‘hange has been transferred 
by an alien enemy during war, may probably sue upon it in the 
English courts.^ 

3. Between Prisoners of War 

An alien enemy to whom a bill has been drawn in England by 
a British subject interned as a prisoner of war in an enemy 
coimtry, payable to another British subject similarly interned, 
and indorsed by the payee, may, upon the restoration of peace, 
bring an action upon the bill : Antoine Morshead.^ 

4. When Interest does not run 

Where a iHght of action upon a bill is suspended during war, 
no interest in respect of the period covered by the war is 
recoverable.® 

' 31 T.L.R. 586. See the judgment of Bray, at .587 580. See also 

PvUic Trustee v. Davidson [1925J S.C. 451, 457, per Lord Murray. 

• Weld d! Others v. Fruhhng & Ooschen (1016), 32 T.L.R. 460, 470, per 

Bailhache, J. The endorsement was made after th(» beginning of the The 

case was dersidod under Trading with Enemy Amendment Act, 1014 s. 6 (2). 

«2 Htt Cobhett, 109. 

* (1815), 6 Taunt. 237, 240. See also per Gibbs, (\ J., at 239. 

I hope a British prisoner of war is not to be considered as an alien enemy 
said Park, J., in Willison v. Patteson (1817), 7 Taunt. 439, 449. 

And see Vandyke v. Adams [1942] Ch. 155, 157, where Farwell, J., hold that a 
British prisoner of war was not an ene‘my ” within Trading with the Enemy 
Act, 1939, s. 2 (1) (5). See note, infra, 276. 

Pitt Cobbett, 108, 109. In the Stevenson Case [1918] A.C. 239, 245, 
Lord Pinlay, L.C., questions this principle, saying : “ It is difficult to see on what 
p^oiple the interest is to bo forfeited if private property is to be respected.’* 
He did not think that the American decisions in Hoare v. AUen (1789), 2 DiuQas 102, 
and BfCum v. Hiatts (1872), 15 Wallace 177, were in conformity with English law. 
See also at 255, 256, per Lord Atkinson. 
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The payee of a promissory note made abroad, sued upon it 
after thirty-four years, during the greater part of which he had 
been an alien enemy. The awar^ng of interest, it was held, 
was a matter for the jury : Du Belloix v. Lord Waterpark.^ 

“ But there is another objection,” observed Abbott, C.J., 
“ to the plaintiff’s recovering interest on the debt, for during 
the greatest part of that time he was an alien enemy, and could 
not have recovered even the principal in this country, and at 
all events during that portion of the time the interest could 
not have run . . 

B. UNDER TRADING WITH ENEMY ACT, 1939 

Attention should be drawn to the following points : — 

1. Transmission and Transfer 

(a) The prohibition against paying or transmitting any 
negotiable instrument or .security for money to or for the benefit 
of an enemy or to a place in enemy territory.® 

{b) The ineffectiveness of the transfer of a negotiable instrument 
by or on behalf of an enemy, and any subsequent transfer, to 
confer any rights or remedies against any party to the instrument, 
except with the sanction of the Treasury.^ 

2. Rights and Duties of Custodian 

(a) The duty to pay to tlie Custodian (subject to an authority 
given by a Secretary of State, the Treasury or the Board of 
Trade to pay to any other person),* money which, but for the 
war, would be payable to or for the benefit of a person who is 
an enemy, and in particular any securities which have become 
payable on maturity or by being drawn for payment or 
otherwise.® 

(b) The duty of the Custodian (subject to the directions of the 
Board of Trade) to hold money paid or property and the right 
to transfer property vested in him imtil the end of the war and 
then to deal with it as the Board of Trade direct.® 

(e) The discretion of the Custodian, under directions of the 
Board, to pay over any particular money or to transfer any 
particular property vested in him to or for the benefit of the 
person who would have been entitled lo it, or to any person 
authorised by him to receive it.® 

* (lS2g), ID & R. le, 19 For the right of intorent, rupra, 

•Sep Trotter, 92. 93, and Campbell, 228-230. Spption I (2) (u) (ii), ^upra, 202. 
•Section 4 (1), supra, 203, 

•S.R. & 0 , 1939, No. 1198, art. 1 (v) (a) 

•76., art. 1 (i), fii) (t), supra, 220. 

* Article 3 (i), supra, 221 . 

» 76., art. 3 ( 11 ). See S.R. & 0.. 1940, No. 106. 


19 
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C. RECENT-DECISIONS 

1. General Acceptance of Bill 

The acceptance, without qualification, of a bill of exchange 
drawn in Poland on a Arm in London, payable in Amsterdam, 
is a general acceptance and, even though the bill is not presented 
for payment in Amsterdam, the acceptors arc liable in an action 
on the bill brought in London : Banhu PolsTci v. K. J. Mulder 
and Co.^ 

The bank sued the company as holders of five bills of exchange 
for value for various amounts in Dutch florins, drawn in Poland 
on 1st May, 1939, payable on 1st November, 1939, and all 
accepted. The bills were addressed to the company in London, 
payable at Amsterdam at the Deutsche Bank. The plain till' 
bank were indorsers and they refused to pay. They pleaded 
that by Dutch and by EngUsh law presentment for payment at 
the bank in Amsterdam, followed by protest in the event of 
non-payment, was necessary and that the bills bad not been 
presented or protested. 

By s. 19 of the Bills of Exchange Act, 1882 : “ an acceptance 
to pay at a particular place is a general acceptance, unless il 
expressly states that the bill is to be paid there only and not 
elsewhere.” The emphasis. Tucker, J., pointed out, is on the 
word “ ovdy ” : “if an acceptor merely accepts a bill payable 
at a named place, it remains a general acceptance for the purpose 
of the section.* It is only if he accepts expressly to pay at a 
specified place only, and not elsewhere, that il becomes a general 
acceptance.” By s. 46, subject to the Act, a bill must be duly 
presented for payment, otherwise drawers and indorsers will be 
discharged. By s. 62 (1), when a bill is accepted generally, 
presentment for payment is not necessary to render the acceptor 
Uable. The contract was governed by English law and not by 
Dutch law : performance was not bound to take place in 
Holland. By s. 72 (3), the duties of the holder concerning 
presentment for payment are determined by the law of the 
place where the act is done or the bill is dishonoured. 

On appeal the defendants abandoned the point that Dutch 
law applied and argued that the acceptance was “ qualified.” 
They said that the acceptance was “ local ” within s. 19 (2) (o) 
— an acceptance to pay only at a particular specified place ” — 
and therefore, qualified. Lord Greene, M.R., declared that on 
the face of the bills the acceptance was clearly not local.* The 
defendants had further argued that since the bill was payable 

*p942] 1 K.B. 497, affirming the decision of Tucker, J., in Banhu Pohhiego v. 
Mwtr Co. [1941] 2 K.B. 266. Upon the plaintiff's name, see note at foot of 
p.498,at[1942]lK.B. 

* [1941] 2 K.B., at 267, 268, 269. 

*[1942] 1 K.B., 497, 499. 
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in Dutch curreucy and was to be paid in Amsterdam, the parties > 
intended that it should be paid in Amsterdam only. These 
matters could not amount to an “ express statement ” that the 
bill was to be paid in Amsterdam and not elsewhere.^ 

2. Dispensation with Presentment 
Where, after exercising reasonable diligence, the holder of a 
bill cannot effect presentment, the fact that presentment at the 
place indicated has become illegal does not deprive the holder of 
his right to recover : Cornelius v. Banque Franco- Serbe,^ 

C contracjted with a firm in Yugoslavia for the sale to them 
of coeoanut oil, which was duly delivered. By a regulation of the 
Treasury, payment was required to be made in Dutch guilders, 
and on 10th May, 1940, C received a cheque for Dutch guilders 
drawn in his favour by a French bank carrying on business in 
Belgrade, on a bank in Amsterdam. On 10th May the Germans 
invaded Holland, and on 21st May a notice in the London 
Gazette stated that Holland had been declared by the British 
Government to be enemy-occupied territory. Presentment at 
Amsterdam became physically impossible and illegal.® The 
bank declined to direct their London branch to honour the 
cheque and the plaintiff claimed payment of the cheque, alleging 
that presentment was excused. 

Stable, J., held that under s. 46 (2) (a) where after the 
exercise of reasonable diligence presentment, as required by this 
Act, cannot be effected,” presentment was dispensed with. 
That means that the holder may call upon the drawer to pay : 

where the only thing which is illegal is the presentment of the 
bill at the place indicated therein, it would defeat the whole 
object of the statute to hold that the holder of the bill, who 
ex hypothesi has not presented it, is precluded from suing on it.”^ 

3. Right to Securities from Bankas Head Office 
Where securities are deposited at the branch of a bank in a 
country which becomes enemy-occupied, the owner is entitled, 
without instructions from that branch, to delivery of securities 
from the head office in London : Isaacs v. Barclays Bank, Ltd, 
and Barclays Bank (France), Ltdfi 
The plaintiff, who lived in Nice until it became enemy- 
occupied, had an account at the Monte Carlo branch of Barclays 


^ 26., at 600. Sec also the terse judraent of MacKinnon, L.J., at 600, 601, 
who said that the Act of 1882 was the best drafted Act of Parhament ever 
passed/* and that this case was ** almost anticipated in precise terms by JSx parh 
Hayward (1887), 3 T.L.R. 687,*’ See Note (1942), 68 L.Q.R. 296 ; Domkc, 196. 

*[1942] 1 K.B. 29. 

^ • See per Younger, J., in Be Franck*> dr Raetch [1918] 1 Ch. 470, 479. 
*[1942]lK.B.,at34. 

(1948), 2 All K,R. 682, 686 ; (1943), 169 L.T. 370. 

lU 
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' (Franoe), Ltd. In 1939 he had transferred some sterling 
securities to London where he could collect the interest and he 
had his dollar securities sent to New York. After the fall of 
France the securities held by their branches in France and 
elsewhere were placed under the control of the head office of 
tlie French bank (Barclays Bank (France), Ltd.) in London. 
That office refused to deal with the securities unless the plaintiff 
obtained authority from the Monte Carlo branch. In August, 
1940, Monaco had become enemy territory. He claimed the 
securities and the accumulated interest. 

It was argued for the bank that before the customer can 
demand payment of the balance standing to his credit on 
current account he must make a demand at the branch where 
his current account is kept. The .same principle ax)plied where 
it was sought to recover securities. 

The facts, said Tucker, J., seemed to be “ very special.” 
The head office in London “ stepped into the shoes of the Monte 
Carlo branch for all purposes connected with these securities.” 
They collected the interest and credited the securities to the 
plaintiff in their accounts ; even though they called that account 
a suspense account, they treated him as their (“ustomer. “ A 
contractual relationship ” came into being between the two, 
whether of banker and customer, or otherwise, which enabled 
the plaintiff — ^without the requirement of any intervention by 
the Monte Carlo branch — ^but subject to the provisions of the 
Deface (Finance) Begulations, 1939, the Trading with the 
Enemy (Custodian) Order, 1939, and the law of the United 
States of Ameritja, to claim from the head office of the French 
bank the return of his securities or the payment of the interest. 

Note on “ Prisoners of War ” (p. 272) 

Prisoners of war are not aUen enemies : (1946), Cmd. 6691, 
paras. 8, 21. 

The Limitation (Enemies and War Prisoners) Act, 1946, s. 1, 
distinguishes an “ enemy ” and a person “ detained in enemy 
tocritory.” 

Note on BiUs of Exchange and Limitation of Actions 
See Cmd. 6591, para. 26. The Committee on Limitation of 
, Actions recommended that no amendment should now be made 
to the Bills of Exchange Act, 1882 ; some amendment might 
ultimately be necessary as the result of the eventual Peace 
Treaties (cf. Treaty of Versailles, Art. 301). The holder’s 
rights against drawer and endorser are adequately protected by 
the law as it stands ” (ih., p. 12). 
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1. When Contract Suspended during War 

Payment under a contracd of life insurance, if the insurer and 
the assured are divided by the ‘‘ line of war,’’ is suspended 
during war.^ So far as the risk has not become illegal, the 
policy matures and on non-payment of premiums the policy 
lapses.* 

There is no English authority, but in Seligman v. Eagle 
Insurance Co,^^ Neville, J., made some observations upon the 
position of the assured who had insured his life with an EngUlsh 
insurance company and, on returning to Germany, became an 
alien enemy : — 

‘‘ It seems to me,” he said, ‘‘ this is one of those cases 
where the right is suspended. 

“ Were he to die to-morrow his executors could recover 
nothing from the company ; but whenever peace is restored 
between the countries normal relations in this regard will be 
resumed, and, although the right of the policy-holder is 
undoubtedly suspended, if the policy itself is not made void 
either at the time when war is declared or at the time when 


^ McNair, 266, 268, who regards a contract of life insurance “ in a peculiar sejaao 
a piece of property ” as falling within “ the general intention of Lord Dunedin^e 
dictum m the Ertd Biebcr Case [19181 A.C. 260, 269, 274, that certain exeeiUorg 
contracts^ “ the concomitants of rights of property,” made between subjects and 
enemies, are not abrogated by a state of war, which neither involve “ intercourse 
with the enemy, nor are agamst “ public policy ” as judicially interpreted. 

Thtis, also, MacgilUvray, Insurance haw (1937), 2nd ed., 288, 289. See the 
propositions laid down at 281. “ If such premium on a policy effected by a 
person who has become an alien enemy is tendered either on behalf of such alieit 
enemy or by or on behalf of a friendly assignee, mortgagee or surety, the tender 
is a good ta:ider of the premium and the office may lawrolly accept it* (at 286). 

See Campbell, 206-209, who does not agree with this view. See McNair, 265. 

* Maogiliivray, op. 281, 289. 

* [1917] 1 Cbu 519, Campbell (210, 211) ozitioisea this deolBion severely. 
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the current year of the policy ran out, I can see nothing illegal 
in the acceptance of premimns by the company . . 

The company, before the war, lent money to a person who 
became an alien enemy. It was part of the terms of the loan 
that the borrower had to insure his life with the company on 
two policies of assurance ; 'he covenanted to pay the premiums 
from year to year. Two sureties were to be found, and they 
were found. Of these, 8 was one. On the outbreak of war, 
he tendered the premiums which were accepted, reserving the 
question whether the contract of insuranc.e was not at an end. 
Later, 8 tendered the whole amount due on the loan and asked 
for the return of the securities. The company refused to assign 
them except under a similar reservation. Neville, J., held 
that the contract was not determined by war ; the receipt of 
the money constituted no unlawful intercourse with the enemy. 
No benefit would accrue to the alien enemy ; some day, someone 
who was not an alien enemy might have the right to sue the 
company for the amount assured. Upon payment of the 
amount due, the company must assign the policies without 
reservation.® 

2. Under Trading with the Knemy Act, 1939 

(а) The Trading with the Enemy Act, 1939, contains no such 
provisions specifically referring to life insurance, as were found 
in the Trading with the Enemy Proclamation of 8th October, 
1914.® But 8. 4 of the Act of 1939, which invalidates (save 
with the sanction of the Treasury) the assignment of a chose 
in action by or on behalf of an enemy, applies equally to a 
policy of assurance. Moreover, it is forbidden to transmit any 
seeurity for money to or for the benefit of an enemy or to a place 
in enemy territory.* British Life OfiBces hold a general authority 
from the Trading with the Enemy Branch to accept premiums 
paid by or on behalf of enemies.® The Trading with the Enemy 
Department permits insurance companies to apply surrender 
values towards the upkeep of life or endowment policies.® 

(б) Under the Custodian Order, money due under or in 
respect of any policy of assurance must be paid to the Custodian.’ 

* 76., at 52«. See McNair. 269. that NeviUc, J.’r gtatement must be read in 
the light of the proclamation. McNair points out that if the premium is not 
lawfully paid or made up, the contract is terminated — ^not suspended — by th®^‘ 
operation of its own conditions. If the policy thereupon becomes forfeited, the 
surrender value should be registered with the Custodian and paid to him (McNair, 
271, 272). 

^ See argument for the appellees in iStatham Case, infra, 93 U.S.. at 29. 

* McNair, 264. ^ Section 1 (2) (a) (ii). 

t McNair. 269. • McNair, 270. 

’ S.R. & 0., 1939, No. 1198, art. 1 (ii) (/). 
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3. Contract S&nves upon Bestoration of Feaee 
Upon the restoration of peace, subject to the provisions of.' 
the Treaty of Peace, the contract of insurance, if it has not 
become forfeited by operation of its own conditions, will revive 
upon payment of the premiums due.^ 

4. Quaere, Abrogation f 

Some authorities hold that a contract of life insurance, 
involving periodical payments which cannot be made by 
persons divided by the line of war, are abrogated by war, subject 
to the assured’s right to recover the equitable value of the policy 
as from the time of abrogation : New York Life Insurance Co. 
V. Statham.^ 

A contract of life assmance, said Bradley, J., by which an 
annual premium is payable, is not an assurance for a single 
year, with a privilege of renewal from year to year by paying 
the annual premium, but ... an entire contract of assurance 
for life, subject to discontinuance and forfeiture for non-payment 
of any of the stipulated premiums.”® Each instalment is part 
consideration of the entire insurance. There is no relation 
between the annual premium and the risk of assurance for the 
year of payment. The annual premiums are an annuity ; “ The 
whole premiums are balanced against the whole insmance.”* 
Promptness of payment is essential ; forfeiture for non-payment 
is a necessary means of protection. Time is material : “ the 
forfeiture is absolute if the premium be not paid.”® The doctrine 
of suspension does not apply where suspension would, be 
unjust or inequitable.”® 

“ The insured has an equitable right to have the amount 
(i.e., the premiums already paid) restored to him, subject to 
a deduction for the value of the assurance enjoyed by him 
whilst the policy was in existence ; in other words, he is fairly 
entitled to have the equitable value of his policy.”* 

The equitable value ” is the difference between the cost 
of a new policy and the present value of the premiums yet to 
be paid on the forfeited policy, when the forfeiture occurred. 
Clifford, J., in a dissenting judgment, said : — 

“ Where the parties to an executory money-contract live in 
different coimtries, and the governments of those countries 
become involved in public war with each other, the contract 
between such parties is suspended during the exi stence of the 

* See McNair, 271, 272. (Dontraet the Stafftam Can, infra, at 31, 32. 

• (1876), 93 U.S. 24, per Bradley, J., at 30-36, CJUfford imd Hunt, JJ., diaaenUng, 
holding that the contract waa anapended (t&., at 37). This deciaion waa reafflrmM 
in Inturanee Co, v. Dame (1877), 96 U.S. 426, 428, per BradW, J. See 2 Pitt 
Cobbett, 111 ; PhiUipaon, 86, 87 ; the Stevenaon Case [1918] A.C. 230. 

* (1876), 93 XJ.S., at 30. See the diaouaaion in McNair, 260. 

♦ Ib., at 81. » Ib., at 32, *. lb., at 34 
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war^ and revives when peace ensures ; and that role, in my 
jud^ent, is as applicable to the contract of life insurance as 
to any other executory contract. 

This doctrine of the Supreme Court, it is submitted, is not the 
law of England. The court would, in effect, be maldng a new 
contract for the parties, or, alternatively, would be allowing 
the recovery of money had and received where the failure of 
consideration was partial. There is no power to make such 
equitable apportionment of prepaid moneys.* 

It is submitted that this dissent and the reasoning of 
Neville, J., in Sdigman's Case^ are to be preferred. 

6. Under Treaty of Versailles 

By the Treaty of Versailles, contracts of life insurance made 
between an insurer and a person who became an enemy were 
deemed not to have been dissolved bj’ war. 

Any sum due during the war was recoverable after the war 
with interest at 5 per cent. Where the contract lapsed during 
the war owing to non-payment of premiums, or became void 
through breach of conditions, the surrender value of the policy 
at the date of lapse or avoidance could be claimed from the 
insurer. When the contract lapsed during the war owing to 
non-payment of premiums by reason of the line of war, the 
contract might be restored on payment of the premiums with 
interest at 5 per cent, within three months after the Treaty 
came into force.* 

* (1876), 93 U.H., at 37. Hunt, J., c oiUMirml. 

® fi943] A.(\ 43, 49, per Viscount Simon, L.C., in The Fibrosa Case, 

^ Supra, Philiipson (86-87) accepts the propositions laid down in SUUham*s 
Case, So, Campbell (191-218), who carefully analyses the various streams of 
American authorities arising out of the Civil War, and concludes (214, 215) that 
m>on failure to pay the premiums at the stipulated times the policy is avoided, 
llius, Williston, s. 1748 ; Restatement, s. 596. 

^Section V, Annex II, para. 11 ; see Picoiotto A Wort, 60, 51, 52, 53. See 
also Maogillivray, op, cit,, 291, and at 292 for the operation of the stipulations 
in the several treaties concerning the settlement of '' enemy debts ’’ and the 
ehaiging of all property, rights and interests in the United Kingdom, belonging 
to ex-enemy nationals at the date of ratification, with payment of the war claims 
of British nationals. Claims on matured policies were ooUeoted by the Controller 
of the British Clearing Office and the proceeds applied in satisfaction of the estab- 
lished claims of Brirish creditors against ex-enemy debtors. The rights and 
interests of enemy nationals in policies which had not matured were vesM in the 
Custodian for liquidation and the proceeds were applied to satisfy British claims 
for compensation in respect of war measures taken against British propeity in 
the enemy country. 

It has been questioned whether, under an ordinary life policy (in the usual 
form), there is any right or inten'st ” which could be vost^ in the Custodian 
except the right to pay the annual premium and thus to maintain the policy. 
The “surrender value” is not vest^, for normally policies do not include a 
contractual right on the part of the insured to take the surrender value. 
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A. ON ORDINARY CARGOES 

1. When Contract Abrogated 

{a) A contract of affreightment, whether in the form of a bill 
of lading, or a voyage eharterparty, or a time charterparty, 
when one party becomes an alien enemy, is abrogated.^ 

The contract is discharged because it belongs to — 

“ trading contracts as such, which are in being as mutually 
executory contracts at the outbreak of war, and would in 
ordinary course and circumstances import commercial 
intercourse.”* 

In Esposito V. Bowden,^ Willes, J., declared that an executory 
contract of affreightment is in such circumstances dissolved and 
that both parties are absolved from further performance. 

(5) A contract of affreightment is abrogated when, upon a 
state of war, it becomes illegal for one of the parties to call at a 
specified port : Esposito v. Bowden.^ 

A British charterer, who had agreed to load a cargo at Odei^ 
which, upon the outbreak of the Crimean War, became a hostile 
port, was discharged from his obligation. 

^Sernttwi, mI;. 4. 

* The Jlrtd Bieier Case [1918] A.C. 260, 289, per Lord Sumner. 

* (1867), 7 El. & Bl. 763, 783, 798 ; supra, 189, 190. 
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For a British subject, said Wiliest, J., (not domiciled 
in a neutral country . . ,)> to ship a cargo from an enemy’s 
port, even in a neutral vessel without licence, is an act prima 
faeicj and under all ordinary circ'umstances, a dealing or 
trading with the enemy, and therefore forbidden by law.” 

{<?) A contract of affreightment may become illegal upon the 
declaration of war, even though the vessel has been lying in port 
ready for cargo and the lay days have not expired : Avery v. 
Bowden.^ 

The sam(* principle applies where war breaks out without a 
previous declaration of war.^ 

If the goods have already been loaded and the voyage has not 
yet begun, the merchant must unload his goods in a case where 
commerce is prohibited between the country of the ship or 
cargo and the country of their destination.^ 

(d) Where the charterers are agents for alien enemies, the 
charterparty is dissolved by the outbreak of war : Clapham 
Steamship Case.^ 

In 1913 a Dutch company, managed by Germans resident in 
Holland under the supervision of a committee of Germans 
resident in Germany, chartered The Fengarth for five years. 
The charterparty gave the charterers or owners the option of 
suspending the charter during war. On the outbreak of war 
the Dutch company gave notice of suspension. The British 
shipowners claimed that the charteri)arty was dissolved. 

The charterparty, said Eowlatt, J., was for the benefit of the 
enemy ; the outbreak of war made it illegal in toto : otherwise 
the ship would be withdrawn for the duration of the war and the 
benefit of her services would, at its conclusion, be assured to the 
enemy. 

‘‘If at the moment when war breaks out the enemy is 
entitled to retain his assurance of tonnage to be available at 
the ,end of the war his commercial position is fortified even 
during the war. He is enabled, by the prospect of shipping 
facilities which he has, to keep together his connection with 
neutral or enemy merchants overseas, and even (if he likes to 
speculate on the war being short, or if he can obtain contracts 
with conditions protecting him if it should be long) to enter 

i (1856), 6 El. & Bl. 953, 972, per Pollock, C.B. 

* See per Sir Wilfrid Greene, M.R., m The Kpwaaaki Case [1939] 2 K,B. 544, 556. 

* Carver, s. 238. citing The Hoop (1799) I C. Rob. 196, 216, and Abbott, Shipping, 
5th ed., 427 ,* 13th ed., 754. He cites the following from the judgment of Sorutton, 
J., in Karherg Co, v. Blythe, Green, Jourdatn Co, [1915] 2 K.B. 379, 390 ; 
“ I think the same principles must apply if the war is between the country of the 
shipowner and the country of the cargo-owner or charterer.” But so© HcNair, 
194, 195. 

* imi] 2 K.B. 639, 645, 646. See McNair, 197. 
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ie praetmli into new contracts to be perfonned when peace 
arrives. His ability to do these things at least helps to drivei 
his adversary to the necessity of a long war.” 

2, No Action for Unlawful Freight 
Ho action will be ent(*rtained to recover freight earned in the 
carriage of cargo, which involves trading with the enemy ; 
Muller V. Oernonl 

A Secretary of State, the Treasury and the Board of Trade 
have power to give a general or special authority to do any act 
which would otherwise be regarded as trading with the enemy.* 
By a General Lieertce, issued by the Board of Trade,* the 
London Ohamber of Comm<*rc«i was authorised to pay to or for 
the benefit of any enemy, on behalf of the owner of any cargo 
in a ship lying at a port in any country not being enemy territory, 
for obtaining possession of that cargo, the following : — 

(a) where freiglit has not been paid, an amount not exceeding 
the full freight which, but for the outbreak of war, would 
have been payable on completion of the voyage, and 

{b) in any case, such other amount as the Chamber may 
deem necessary not exceeding 6 per cent, of the original c.i.f. 
invoice value of the cargo. 

Temporary Embargo 

During an embargo a contract of affi’cightment, it iias been 
held, is suspended ; when the embargo is lifted the contract 
revives : Hadley v. Vlarke.* The decision has been severely 
criticised and must be regarded as doubtful. 

“ An embargo . . . was only a temporary restraint, and 
prevented the ship’s performing the voyage at that time ; 
but still the defendants were bound to comply with the terms 
of the contract as soon as they reasonably could ; even if we 
consider the embargo to have the same effect as an Act of 
Parliament, still it would only create a temporary restraint, 
until such time as tlie King in Council should take off the 
embargo. Such an Act of Parliament would not dissolve, it 
would only suspend the execution of, the contract ; and the 
embargo cannot have a gi'eater effect .” 

The goods were shipped at Liverpool for Leghorn and sailed 
to Falmouth to join a convoy. On arriving there in June, 1796, 

» (18H), .1 Taunt. 393, 394. 

® 'IVadiug with the Enemy Act, 1939, ». 1 (2), proviso (i), supra, 149-131. 

•Trading with the Enemy (Freights) General Licence, dated 11th April, 1940 
(S.R. & 0., 1940, No. 482). 

‘(1799), 8 Term Rep. 2.59, 206, 267, per Grose, J-i Carver, s. 242. In 
MetropoUtan Water Board v. Dick, Kerr A Co. [1918] A.O. 119, .127, Lord 
Finlay, L.C., says that Hadley v. Clarke “ cannot bo relied upon as an authority." 
See tjwutton, 112, note (A), stating that Hadley v. Clarke “ must be treated m 
wrongly decided on the facts, if not on the law.” 
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an «mbargo was laid, by Order in Oonncil, on all ships proceeding 
to Ijeghom. The ship remained at Falmouth until August, 1798, 
whereupon she returned to Liverpool and re-landed the cargo. 
The embargo was removed in October, 1798. The shipowner 
was held liable for not performing his contract ; he had absolutdy 
engaged himself to carry the goods, “ ‘ the dangers of the seas 
only excepted,’ that therefore is the only excuse which they 
can make for not performing the contract.”^ 


4. Indefinite Embargo or Blockade 
A contract of affreightment will be dissolved if the embargo 
is so long or of such a nature as to frustrate the commercial 
adventure : Oeipel v. Smith.^ 

British shipowners agreed to load a cargo of coal at a port, 
and to proceed to Hamburg as soon as wind and weather would 
permit, and there deliver the coal ; “ restraints of princes and 
rulers excepted.” After the chart erparty was made, war broke 
out between France and Germany, and the French Government 
declared Hamburg blockaded. England remained neutral. 
The shipowners refused to take a cargo on their British ship. 
Except by running the blockade, the charterparty could not 
have been carried out within a reasonable time. The sliipowners 
were justified in refusing to load when further perfonnance of 
the contract within a reasonable time was prevented by restraint 
of princes. 


“ The effect of such a state of things as an effective 
blockade,” said Blackburn, J., “ is not merely to excuse delay 
in the carrying out of the contract, but. that, after a reasonable 
time, it relieves the parties, the contract being altogether 
executory, from the performance of it.”® 

It would be “ monstrous ” that the goods owner must keep his 
cargo on board until all “ commercial profit ” would be at an 
end. An “ equal hardship ” would fall upon the shipowner if 
ke were bound to keep his ship in dock until it rotted : — 

“ The object of each of them,’’ Blackburn, J., continued, 
“ was the carrying out of a commercial speculation within a 
reasonable time* ; and if restraint of princes intervened and 
lasted so long as to make this impossible, each had a right to 
say, ‘ Our contract caimot be carried out ’ ; and, therefore, 


*(1799), 8 Tenn Rep., per Lawrence, J., at 207. Contrast Horlodt v. Beal 
[1916] 1 A.C. 486, where the contract was condittonal and the adventure was 
frustrated* See Lord Atkinson’s explanation : »6., 506 506. 


• (1872), L,R. 7 Q.B. 404 ; Carver, s. 233; infra, 
II, 62&-647 ; Higgins & Oolombos, 517-553. 


See, on Blockade, Oppenheim 


* (1872), L.R. 7 Q.B., at 412. A contract vnth the object of running a blockade 
is not illegal, but is enforceable in our courts : Carver, s, 246, citing tne judgment 
of Dr. Lushington in TU Helen (1866), L.R. 1 A. & E 1, 7; Scrutton, art, 6. 
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tli6 ahipowner bad a right to sail away^ and the charterer to 
sell his cargo or refrain from procuring one, and treat the 
contract as at an end.^^^ 

Lush, J*, thought that the plea of blockade was also valid : — 
A state of war must be presumed to be likely to continue 
so long, and so to disturb the commerce of merchants, as to 
defeat and destroy the object of a commercial venture like this/’* 

6, Discharge at Intermediate Port 
Where a British shipowner, under contract to carry goods to 
an enemy port, diverts his vessel to a British port upon the 
outbreak of war, he is not entitled to freight, eitlier in whole, 
since he has not completed the voyage, or in part, and no new 
contract to give and take delivery at the British port can be 
inferred : 8t. Enoch Shipping Co, v. Phosphate Co.^ 

“ Freight,’’ said Rowlatt, J., is a sum to be paid on 
completion of the transit on which it is charged. If the transit 
is not completed, prima facie the freight never becomes 
payable . . . 

There can be no freiglit pro rata unless there is a new 
contract, express or implied, to substitute fthe carriage which 
has been effected for the carriage originally contracted for.” 

6. Master Dispossessed hy Enemy 
Where a British ship is attacked by submarine, and the master 
and crew are compelled to abandon the ship, the indorsee of the 
bill of lading, who elects to take possession of the cargo where 
the ship lies, is not entitled to the cargo free of freight : Bradley 
V. H. Newsom^ Sons & Go,^ 

M1872). L.R. 7 Q.n., at 413. 

® lh„ at 414, 415. Lord Wright, in Denny, Molt d’ Dichon v. Fraser Co* 
[1944] A.(\ 205, 278, regards thin principle aa the “ true basis ” of frustration. 
See The Styria (1901), 180 U.S. I, 14, 15 (citing Geipel v. S7nith), An Austrian 
steamship, sailing from Trieste via Sicilian ports to New York, took on board at 
Port Empedocle, Sicily, sulphur for New York. Before sailing, the master heard 
that war between Spain and the United States had broken out : sulphur being 
contraband, he had it unloaded and warehoused at Port Empedocle before sailing. 
The court held that he was justified in so doing. 

This case was followed in The Kronprinzessin Cecilie (1910), 244 U.S. 12, 28, 24, 
per Holmes, J., infra, 288, note 1 . 

And see AUamvilde Transport Corporation v. Vacuum Oil Co. (1918), 248 U,$, 
377, 386, per McKenna, J. A vessel was delayiKi by a storm requiring her return 
for repairs and then indefinitely by an embargo on clearance to sailing vessels 
destined for the war zone. The carrier was relieved of the obligation to carry j 
the embargo was indefinite, presumably for the duration of the war : “ The 
condition was, therefore, so far permanent as naturally and justifiably to determine 
business judgment and action depending upon it.” 

8 [19161 2 K.B. 624, 026, 627 ; Sorution, art. 14^. 

8 [1919] A.C. 16, reversing the Court of Appeal [1918] I K.B. 271 (Pickford and 
Bankes, L.JJ., Sargant, J., dissenting), who had afiirmed, on different grounds, 
the decision in [1917] 2 K.B. 112, 116. See Scrutton, art. 148, note (J), who 
preferred the dissentient judgment of Lord Sumner. 



APFRMGHXSCBKT 


The ship, on a voyage from Archangel to Hnll with a wood 
cargo, was attacked by submarine, and master and crew were 
compelled to leave. The enemy unsuccessfully attempted to 
sink the ship ; she was found, water-logged, and brought with 
cargo to Scotland, and there taken possession of by the receiver 
of wreck. The master had telegraphed that the ship had been 
sunk (as he believed) ; the owners wrote to the ships’ agents a 
letter for advising the cargo owners. Hearing that the ship >^as 
afloat, indorsees of The bill of lading intervened and intimated 
to thi‘ receiver that they elected to take possession of the wreck 
where she lay. They claimed delivery free of freight on the 
ground that the voyage had been abandoned. 

The House of Lords (Lord Sumner dissenting) held that there 
had been no abandonment without intention of return and 
without hope of recovery so as to entitle the (*argo owners to 
treat the (‘ontraet as at an end. 

The fa(*t of having been forced away from here is one 
tiling. An intention to leave her derelict is quite a different 
thing. They did not leave the vessel. It was reaUy taken 
from them.”^ 

If the owner voluntarily abandons a ship, it is for him to prove 
his intention to return. If he is compulsorily dispossessed,” 
the contract is unaffected unless by word or de(‘d he shows an 
intention not to seek to regain possession.^ 

Lord Sumner dissented. He cites Carver: — 

o Wliere a ship has been definitely abandoned at sea by 
the master and crew, without any intention of coming back 
to her, . . . the freighter is entitled to treat the eontracit 
of carriage as abandoned. So that if the ship, or the cargo, 
be afterwards brought into court by salvors, the cargo owners 
may claim to have their goods, without paying any freight ; 
even though the shipowner is ready and demands to be 
allowed to take them on to their destination.”*^ 

He refers to the English decisions to this effect, which have 
been followed by the Supreme Court of the United States in 
The Eliza Lines} The shipowner has a possessory lien on goods 

^ [1919] A.C., at 32. per Viscount Haldane. 

* /6., at 57, per Lord Wrenbn^, whose incisive reasoning upon the ways in 
which a contract may be determined (51, 52), and upon anticipatory breach (53, 
64) deserves study. Abandonment at sea does not in itself end the contract of 
affreightment (at 54). Diaposseesian is not abandonment (at 57). 

» Section 555, citing The Amo (1895), 72 L.T. 621 ; The Cito (1881), 51 L.J. 
Adm. 1 ; The Kathleen (1874), 43 L.J. Adm. 39. 

^ (1906), 199 U.S. 119. A vessel, justifiably abandoned through dangers of the 
seas, was picked up by salvors. The master claimed the vessm and cargo from 
the salyors, stating that he intended to repair the vessel and complete the voyage. 
The oaffgo owners objected, claiming that the voyage was abandoned and that 
they were entitled to the cargo. The Supreme Court held (Holmes, J., delivering 
the opinion of the court and four justices dissenting) that abandonment gave the 
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shipped for the freight. If he loses possession^ what term in 
the bUl of lading contract prevents the cargo owner from taking 
possession of his own property, or constrains him to ship it 
out again or to redeliver it to the shipowner for his benefit 1 
If a ship and cargo are left derelict at sea the shipowner loses 
possession and his possessory lien. In such a case the salvors 
who first take possession, acquire a maritime lien on the ship 
for salvage services, and have the absolute possession and control 
of the vessel.^ 

Sankey, J., Pickford, L.J., and Evans, P. (in the salvage 
action), found that the ship and cargo were left derelict, and 
Lord Sumner agreed. Upon the evidenc/e, said Lord Sumner, the 
master gave orders to take to the boats ; he decided, though 
under duress ; “ His act was neither unintentional nor 

involuntary.’’® He believed, though wrongly, that his ship had 
sunk ; but this does not prevent his action from being 
^‘voluntary, deliberate and unconstrained,” 

Lord Sumner concludes : — 

“ The fact that the captain, and crew had little choice here 
and virtually had to leave their ship to save their lives is an 
ordinary incident of derelicts. Whether this is caused by 
fire or by the King’s enemies or by perils of the sea cannot 
distinguish the cases from one another. They have to leave 
the ship, and they go, and the ship is left derelict ; and the 
(dearer the compulsion the clearer is the termination of the 
voyage, unless special circumstances show" a spes^ not a 
speculation, revertendi^ a plan, not a bare possibility, of 
leaving the ship the better to procure help and to continue 
the voyage.”^ 

7. Reasonable Deviation 

Where the master of a ship reasonably believes that if he 


cargo owners the right to refuse to go on with the voyage. “ Repudiation of a 
contract entitles the other party to refuse to proceed. Abandonment of a ship is 
a renunciation of the contract ; it practically destroys the value of the contract 
to the cargo owner *’ (at 129). 

“ By the general principles of contract an open cessation of performance with 

the intent to do no more, even if justified, excuses the other party fiom further 

performance on his side ” (at 129, cited by Lord Sumner). 

Completion of the voyage is “ an absolute condition ” to the right of fieight ; 
it is equally absolute that the effort to complete the voyage shall not be given 
up voluntarily, midway ” (at 131). 

The dissenting judges thought that compulsory abandonment should be treated 
merely as a present relinquishment of the voyage, but that, upon rescue, the 
master may resume possession of the ship, subject to the claim of salvors if be 
acts promptly and before any intervening rights have accrued (at 140). 

» [19191 A.O.. at 41. . * 

* Cited from Coasman v. WeaU 13 A.C. 181. 

» 76., at 43. See Th Janet Court [1897] F. r»9 ; McNair, 202, 

* /6., at 46, 47, 





pTosecutes the direct course of his voyage he will be exposed to 
huminent peril, he may make a reasonable deviation ; and if he 
delivers his cargo at a port within the terms of the charterparty, 
he will be entitled to freight : The Teutonia} 

The master of a Eussian vessel, carrying contraband* from 
Pisagua to a safe port in Great Britain or on the Continent 
between Havre and Hamburg, arrived at Falmouth and received 
orders to proceed to Dunkirk and there to deliver. On arrival 
at Dunkirk, he was informed that war had broken out between 
France and Prussia ; he put back to the Downs to make 
inquiries. Instructed by the owner not to go to Dunkirk, on 
the next day he put into Dover, where he was informed that 
war had been declared. For nine days war had been imminent ; 
the master could have delivered the cargo at Dunkirk, when 
originally instructed. He was justified in deviating to make 
further inquiries ; since the delivery at Dover was within the 
terms of the charterparty, he was entitled to freight. The 
consignee had accepted delivery at the nearest alternative port ; 
for freight to that port he was liable.* 

“ The true test seems to be,” .said Lord Atkin in a modern 
case, “ what departure from the contract voyage might a 
prudent person controlling the voyage at the time make and 
maintain, having in mind all the relevant circumstances 
existing at the time, including the terms of the contract, and 

1 (1872)» L.R. 4 171 ; see Scrutton, 310, note (c) and art. 131^ 

See The Kronprinzesmn Cecilie (1916), 244 U.S. 12 (quoting The Teutonia), 
A German steamship sailed from the Unitwi States for Bi’eraerhaven, on 28th July, 
carrying gold and having on board 1,800 persons, of whom 1,173 were Germans 
and Austrians. On Slst July she turned back : the master knew of the imminence 
of war between England and Germany. He reached Maine on 4ih August and 
returned the gold to the parties entity to it. The Supreme Court held that the 
master was justified in apprehending that if she continued her voyage, she would 
be seized as prize and her passengers detained : he was entitled to return. Perii 
of capture is an implied exception in the bill of lading (ih., at 22). Moreover, the 
master was at liberty to anticipate war. He is “ not to be put in the wrong by 
nice calculations that if all went well he might have delivered the gold and escaped 
capture by the margin of a few hours.” 

• Upon carriage of contraband, see Carver, ss. 244, 245, 246 ; Higgins and 
Colombos, 482-503. For the British Proclamations, 1939-41, op, ciL, 494 et ne^. 
Upon carriage of contraband on neutral ships, op, cit., 500-502. And see Erie 
Bichards, CorUraband, B.V.I.L., 1922-23, 1-16; 8. W. D. Rowson, in 61 L.Q.R. 
41-70, at 54-57. 

• See the exposition of this case by Rowlatt, J., in the St Enoch Shipping Co,, 

Case [1916] 2 K.B. 624, 626, 627, where no alternative port was named and 
the shipowners were not entitled to freight where the cargo owners had not assented 
to an alteration of the contract. See also Carver, 8th ed., ss. 240, 51. On the 
interpretation of “ reasonable deviation ” (the term used in art. IV, r. 4, of the 
mUm BekUing to Bills of Lading, in the Schedule to the Carriage of Goods by 
Act, 1924 (Carver, 1027)), see Carver, a. 2925. Upon the ifewr/er’s Aulhoritp to 
dchty and aeviate in ca$es of nececaitg, see Seratton, art. 100, and at SIP,, 320, 
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the iijterests of all parties ooneerned, b\it without obli^atioE 
to consider the interests of anyone as eonclusive/^^ t 

B. ON PRIZE CARGOES 

1. No Freight on Prize Cargo 
When, during a war, a voyage of a neutral or British 
ship is interrupted by the seizure by a belligerent of a cargo, 
the adventure is at an end, and the shipowner is not by law* 
entitled to the payment of freight.’’® 

2. Compensation tn Lieu 

Where the cargo has come within the jurisdiction of the 
British or Ameri(*an Prize Courts, a sum in respect of freight 
may be aw^arded to shipowners for the (*arriage of condemned 
or released (*argo.” This is a matter of discretion, and is based 
on considerations of recognised Justice and fair dealing.” 

In The Prins der Nederlanden,^ Lord Sumner said : 

“ . . . when freight is allowed, it is from the court’s view of 
fair dealing towards parlies wliose conduct is open to blame, 
and it is refuse<l in order to protect the effectual exercise of 
belligerent rights. Iicasons of this kind seem founded rather 
in policy and discretion than in legal rule and legal right . . . 
the theory of it must be that the court, endeavouring to hold 
an even balance between belligerent rights and the rights of 
neutral trade, requires that the captor’s windfall shall suffer 
some abatement under circumstances of legitimate carriage, 
and will only adjudge the res in its hands to those who, in 
placing it there, have submitted to its jurisdiction, after fair 
consideration for those who lose by mere misfortune and 
without fault. Kow^ a jurisdiction to do what is fair in the 
circumstances of a given case is essentially a Jurisdiction which 
is discretionary m its pxercise ... it is still open to the court 
to make a discretionary allowance wdien (*ircumstances are 
wholly exceptional.” 

3. Pro rata Freight 

Such an amount of freight sliould be awarded to a 
shipowner as represents the value of jiis servii^.”* 

'^8tag Line, Ltd, v. Foscolo^ Mango <!• Co. [1932] A.(\ 328, 343, 344. See 
Carver, ss. 11, 82, And see the definition of appiehension of capture *’ accepted 
by Sir Montague K. Smith in Anderson v. The 8an Roman (1873), L.R. 6 P.C. 305. 

• E, S. Roscoo, Right to Freight on Prize Cargoes in Time of War (1922)» 
38 L.Q.R. 350-358. at 350, 351. See The Diana (1803), 5 0. Rob. 67, 71, 72, 
judgment of Sir W. Scott, stating two general rules relating to the recovery of 
freight in the ^lae Court : “ The first is, that if goods are not carried to their 
original destination* within the intention of the contracting parties, freight shaU 
not be due. Hie other rule equally general is, that when the contract is executed 
by bringing the cargo to the place of destinatjon, the captor to whom, the vessel 
is oondemned sh^l be entitled to the fireight which has b^n earned.** 

•[1921] 1 A.a 754* 760, 761, 762 ; Rosooe. lac, cit, 

4 Bosooe, op* cit** 362* 
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This is not the contractual amount, but the whole or part, 
according to circumstances.^ It is not freight, but compensation 
in lieu of freight.’’* 

(a) Unlawful seizure of neutral ship 

Compensation in lieu of freight,” said Lord Parker,® 
‘‘ may well be awarded against the captors where, by reason 
of a seizure jure belli which turns out to be unlawful, the ship 
has been deprived of the opportunity of earning freight which 
but for such seizure it could lawfully have earned.” 

(b) Lawful seizure of enemy goods 

Where enemy goods on board either a neutral or British 
ship are lawfully seized as prize the ship may be entitled to 
compensation in lieu of freight. In such a ease the captors 
are the gainers from the fact that the ship has brought the 
goods to the place of seizure.”® 

In assessing compensation, the course and duration of the 
voyage must be regarded, but it is not a question of a “ mere 
arithmetical calculation of distances or times.” 

Such a sum is to be allowed for freight,” said Sir Samuel 
Evans, P., ‘‘ as is fair and reasonable in all the circumstances, 
regard being had to the rate of freight originally agreed 
(although this is not necessarily conclusive in all cavses), to 
the extent to which the voyage has been made, to the labour 
and cost expended, or any special charges incurred in respect 
of the cargo seized before its seizure and unlading, and to 
the benefit accruing to the cargo from the carriage on the 
voyage up to the seizure and unlading ; but no sum is to be 
allowed in respect of any inconveniences or delay attributable 
to the state of war or to the (consequent detention and 
seizure.”^ 


^ But see Roscoe, op at , at 352, 353, citing the view ot Sir W. Scott in The 
Copenhagen (1799), 1 C. Rob. 289, 291, that in prize the full freight should always 
be given. 

“ As the captor by his act of seizure has pre\ented its completion (i.e., the 
completion of the voyage), his seizure shall operate to the same effect as an actual 
delivery of the goods to the consignee, and shall subject him to the payment of 
the full freight.” This view was not followed during the War of 1914-18. 

* Roscoe, op, cit.j 354. The term is used by Lord Parker of Waddington in 
The St, Helena [1916] 2 A.C. 625, 629. 630 ; “ As a matter of eontiact no freight 
was payable. Under the contract between the parties nothing could become due 
for freight until the ship performed her part of the bargain by carrying the goods 
to their port of decision, fn order to succeed, therefore, the respondents had to 
establish that, according to the law administered in a Court of Prize, they wore 
entitled to some compensation in lieu of freight.” See also per Lord Sumner, 
in [1921] 1 A.C. 758, 759. 

«[1916]2 A.C.,at630. 

^The Juno [1916] P. 169, 175. See the illustrations given whore full freight 
might. Or might not, be payable, respectively. Freight was allowed where enemy 
cargo, proceeding on a British vessel to o neutral port, had been seized and 
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4. Where Voyage Unlawful 

Where, upon the outbreak of war, a British ship haft 
abandoned a voyage to Germany, no compensation is payable 
in respect of cargo seized at an English port after the 
abandonment of the voyage : The 8t. Helena.^ 

Where prior to the seizure the voyage has become 
unlawful and all possibility of earning the freight has been 
already lost, there appears ... to be nothing for which 
compensation can properly be awarded* It is no part of the 
function of the Prize Court to altei the contractual relations 
between shipowner and cargo owner, and this would be the 
only result of allowing such compensation/’ 

5. Where Goods Contraband 

{a) No compensation is generally allowed where goods are 
condemned because they arc contraband ; but the Prize Court 
may, in its discretion, where circumstances are wholly 
exceptional,” award compensation. ^ 

The allowance of freight for the carriage of contraband is very 
rare : before 1921 only two su<»h cases were reported.^ 

(b) The theory upon which it is allowed, says Lord Sumner, 
is not very consistent or logical.”^ When it is done at the 
expense of the captors , it is not upon the footing of a prior and 
legally binding objection ; there is no promise to pay, express 
or implied. Captors act wholly ex adverse ” towards the 
carrier, in exercise of “ superior belligerent rights.” They 
determine the carrier’s lien ; a decree of condemnation involves 
the frustration of the voyage. The carrier's contract with the 
shippers subsists or is determined by his inability to carry and 
deliver ; against the successful captor he has no legal rights.^ 
If the prize were condemned freight free,” the captor would 
be getting something for nothing. If the theory rests on the 
view that the captor is getting something of value from the 
carrier, what distinction is there, Lord Sumner asks, between 
cases of contraband, where freight is refused, and cases of 

condemned at a British port. The actual decision, says Mr. Boscoe, is probably 
wrong, because there was no stoppage by seizure ; but the rule of pro rata freight, 
as stated by the President, is, nevertheless, authoritative (Boscoe, op, cit„ 355, 
366). The rule in The Juno has been followed by Lord Merriman, P., in The 
Olenearn {No, 2) [1942] P. 50, 58, 59. and in The Panaghiotis [1943] P. 4, infra, 

^ [1916] 2 A.O. 625 630, per Lord Parker. 

* Boscoe, op cit,, 356-358; The Prins der Ned(rlandtn.[V32l] 1 A.O. 753, 757. 

* [1921] 1 A.C. 760, 757, per Lord Sumner. For the ^neral principle, Th^ 
Chrutim (1790), 1 C. Bob. 236, 242, and Sir W. Scott are cited (at 757)-~“ with- 
holding, os U8wd„ on the carriage of contraband, the allowance of freight and 
expenses ; for the exception, The Nej^unus (1798), 3 C. Bob. 108, 10?, 

* 16., 758. ** Capture as prize of war,** jure belli, overrides aU previous liens ; 
cited from The BatUe (1867), 6 Wall 498, per Nelson J., by Lord Wright in France 
Fenwkh Tyne Wear Co, v. H,M, Proourafor-Oefierai [1942] A.C* 667, 677* 

19A 
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capture of non-contraband, where it is allowed He concludes 
that the rule allowing freight is founded on policy, rather than on 
ieged right ; it is granted from the court’s view of fair dealing ; 
it is refused “ to protect the effectual exercise of belligerent 
lights.”* 

(c) The Judicial Committee of the Privy Council declined to 
indicate what drcumstanceH would justify an iillowance of freight 
on a contraband cargo. The question, being “ essentially one of 
discretion,''^ should be decided by the judge of tlie Prize Court 
on the fa(‘ts before him.® The function of the jurisdiction is — 
“ to secure to neutrals in suitable cases a return for work done 
in the way of their trade and without (ircumstances of 
disregard of neutral obligati(»ns in the cour.se of it.”* 

Lord Wright, in a recent decision, observes : — 

“ It may be that the true reason for the allowance of freight 
was not so much the technical reason that the owner had a 
right of possession as a .sen.se of fairne-ss and equity.”* 
Ignorance of neutral shipowners as to the enemy destination 
of the contraband good.s*; their conduct in informing British 
authorities of the proposed .shipnjent ; and their meritorious 
services in carrying the goods from Las Palnuts, were not 
sufficient grounds, either singly, or in combination, for exercising 
this discretion of awarding compensation in lieu of freight. 

6. Hecent Decisions on Compensation 

{a) In The “ Jurko Topic,"'' the owners of the steamship, a 
Yugoslav corporation, claimed (inter alia) freight, compensation 
and damages f('r the seizure and detention of the vessel. 

On 26th August, 1939, the ship sailed from Yugo.slavia with 
a cargo of bauxite, consigned to optional ports. The option was 
exercised for Emden. By a proclamation made on 3rd Se]»tembcr, 
1939, bauxite was declared absolute contraband. Notice orf 
detention was served on the master at Gibraltar and a writ for 
seizure was issued by the Crowm Agent in the Gibraltar Prize 
Court ; the proceedings were later remitted to the Admiralty 
Registrar in England. After the ship had arrived in England, 
the Deputy Marshal of the Prize Court sold the cargo. She 
could not complete her discharge for several weeks and undue 
delay was alleged. In June, 1940, the proceeds of the cargo 
were condemned as prize. 

» [1921] 1 A.C., 769. > 26., 760. 

»/6., 763, 764. *26., 762. 

* In France FenwieJc Tyne Wear Co. v. H.M. Proeuraior-Qeneral [1942] A.C. 
807, 886. He applies Lord Sumner’s reasoning in The Print der Nederlanden to a 
claim for civil salvage services rendered to a vessel before her seizure in prize. 

* [1921] 1 A.C. 763. Bosooe severely criticises this proposition (op. eit., 367). 

1 fl9tl), 1 LI. P.C. (2nd) 39. 
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The Attorney-General contended that a contraband carg^ 
carried no right to freight ; to obtain the exercise of the court’* 
discretion the owner must show that at seizure the ship did not 
know that war had broken out, or, alternatively, that she had 
taken steps to discontinue the voyage. For the shipowners it 
was Hubinitted that an innocent neutral ship with cargo should 
not be detained without compensation, in order that the captors 
could transfer the cargo for their own convenience and in order 
to obtain a better price. They clain)'’d full freight. 

Lord Merriman, P., said that fiom 3rd 8(‘pteniber the ship 
ceased to be a fre(* agent ; neither the master nor the owners 
could have been aware of the proclamation ; they had done 
nothing to forfeit such compensation in lieu of freight as might 
be awarded to an innocent ship. It was “a clear case” for 
compensation in lieu of freight ; full freight, it was not disputed, 
was, in this ca.se, the proper measure.* 

(h) Freight o» intiividual eonsignments, rutt profit out of ihe 
freight, is the basis of eompensation : The Glenearn {No. 2).* 
Before the war, a British steamship, loaded a mixed eargo at 
Phina and Japan for London and Hamburg. Under the bUls of 
lading the ownois were entitled, in the imminence of war, to 
abandon the voyage, and freight, if not prepaid, would be 
payable in proportion to the carriage. On 23rd August, 1939, 
the ship reached London and the owners decided to abandon 
the voyage to Hamburg and to discharge* the Hamburg cargo in 
London. On 9th October, the Hamburg cargo, including five 
parcels, was seized as prize. The claim on one parcel stood 
over; the claim on the other was withdrawn. Freight on the 
three parcels, covered by separate bills of lading, was £150. 

A claim for eompenbation in lieu of freight was rejected by 
the Eegi.strar : tin* claimants were financially better off than if 
the voyage had run its normal course. 

“ I think that it is implicit in the verj' nature of the claim,” 
said Lord Merriman, P., 

“ that it is the freight itself and not an.\ profit to be made out 
of the freight which is primarily the ba.sis of the compensation, 
and it would be manifestly impossible to award the whole 
freight on any other basis.”® 

The references in The Jutw^ to “ cargo,” “ voyage,” and 
” freight ” were to be read “ distributively, in relation to each 
parcel condemned.”® Where the shipowner’s merits are 
“ unimpeachable,” a jiurticular parcel has been seized and 
condemned, and the shipowner cannot recover full freight, 
while the Crown gets the benefit of carriage, compensation, not 

® (1941). l LL P.C. (2nd), 93, 94. * [1942] P. 60. 

• [1942] P. 68, piT Lord Merriman, P. * [1916] P. 176. 

* [1942] P. 59. Lwd Merriman refer* to Scrutton, art. 1. 
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exceeding the ^fuU freight, should be computed according to the 
rule in The Juno.^ The sum of £144 was awarded, based on the 
mileage from the port of loading to London, as compared with 
the mileage to Hamburg. 

(c) In the absence of wrongful or oppressive conduct on the 
part of the Crown, the shipowners are not entitled to costs of 
proving a claim for compensation in lieu of freight ; The 
Panaghiotis.^ 

The claimants owned a Greek steamship. At the outbreak of 
war she was carrying iron ore for Germany, which was seized 
and condemned. The Registrar awarded compensation in lieu 
of freight — a sum greater than the Crown had offered, but less 
than the amount claimed. He awarded costa to the claimants. 

The Crown moved, objecting that in prize cases the Crown 
is not ordered to pay costs unless guilty of negligence or some 
wrongful conduct.® Lord Merriman, P., upheld the objection. 


^ [1942j I*. 59. Loid Meminan refeis tu Solution, «irt. 1. 
* [t943J P. 4. 

» The Falk [I931j 1 A.C. 787, 798, p<r Loid Sumner. 
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after Wardiki Opirations ; 5. Frusttation of 

Voyage and Consttuetire Total Loss oj (Utods ; 

6. Perishabh Cargo not Transhipped or R( leased 
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1. Contracts oj Fir( 1 nsurance Stispended ; 2. Contracts 
of Marine Insmanee ; 3. Reinsurance 

L WAR RISKS INSURANCE ACT, 1939 
The objects of the War Ki^k« Insiiranee Aet, 1939,* ar<‘ 

To niaki‘ provision for aulhoriKin^^ the Board of Trade, 
in the event of war and in other eireuinstanees, to undertake 
the iusuianee of ships and other goods ; for the payment by 
the Board of Trade, in time of war, of eonipensation in respetd 
of goods lost or damaged in transit ; for requiring persons to 
insure goods against (ertain lisks in tim(» of war . . 

Part I deals with the insuranee of ships and cargoes ; Part II, 
with the insuranee of goods in the United Kingdom,^ 

A. 1N8ITRANCE OF SHIPS AND CAKOOES 
1. Reinsurance by Board of Trade of Ships and Cargoes 
The Board of Trade — whose funetions under Part I are now 
exereisabh^ by the Minister of War Transport® — lias power, 

* Enacted 4th August, 1939. I'he quotation is from the preamble. 

* The Act has been amended by Tlie Defence (War Risks Insurance) Regulations, 
1940 (S.R. & ()., 1940, No. 711 ); (No. 2). 1940 (8.R. & O., 1940, No. 1142); 
(No. 3), 1940 {S.R. & ().. 1040, No. 3, 1288); (No. 4), 1940 (S.R. & 0.. 1940, 
No. 1616) ; and by Part HI of the War Damage Act, 1941, now the Act of 1943. 

» S.R. A 0., 1939, No. 1470, and S.R. A O., 1941, No 664. 
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i?yith the approval of the Treasury, to enter into agreement fqr 
reinmranee by the Board} of any war r%shf against whi^ 
(a) a British ship, or (ft) the cargo canied on a ship or aircraft, 
is insured* “ War risks ” — under this section — will have the 
meaning assigned to the term in each such agreement,^ 

(a) The Agreement between the Britannic Steamship hisurance 
Association^ Ltd,^ and the Minister of War Transport^ for 
Reinsurance of British Ships (1943)^ — taking eflect from 
21st November, 1942^ — consolidates and amends ‘‘ the princip^ 
Agreement as modified* Similar Agreements were made on 
the same date with other War Risk Assoc iations.^ 

The Minister insures, as reinsurer of the Association, any 
vessel insured by the Association against King^s Enemy Risks, on 
the following terms : — 

(i) the original insurance must be in the terms of the policy 
in the First Schedule (War-Time Original FoUey for Time) ; 

(ii) the reinsuranee must be in the terms of th<‘ policy in 
the Second Schedule. 

The Minister fix(*s rates of premium and the reinsuranee will 
generally cover 80 per cent, of the insurer’s liability.’ 

Requisitioned vessels (except those running while requisitioned 
undei chart or part u*s where th(‘ Crown bears all risk) will be 
reinsured against war risls generally and in(‘lude additional 
cover towards the owner’s liability for a eontnbution in general 
average or salvage arising out ot a w^ar risk on the net hire.® 

The Agreement prescribes the method of computing “ the 
entered value of the vessel ” — a sum not more tlian the aggregate 
of the basic value ” and the increased value}^"^ If the 

^ Sec The Valuation IVibuiial Rules, 1940 (S R & O , 1940, No. 728). 

® AVur Risks InsurnTue Act. 1939, u. 1 (1). (3) Section 1 was deemed to have 
come into operation on 2i)th Febiuary, 1939. 

® House of ('’ominous Papei, No. 123, of 1943 Sen? also Nob. 124 and 125. 

* Clause 14, 

®22iul Septt»mlx*r. 1939 Housi of Commons Rijx»r, No 186 ot 1939 

•Liverpool and London War Risks Insiiiance A8S(x*idtion, Ltd.; London 
Steamship Owners’ Mutual Insurance Association, Ltd , Newcastle War Risks 
Indemnity Association, Ltd ; North of England Roteeting and Indemnity 
Assocwiftion , Standard Steamship Owners’ Miitual War Risks Association, Ltd. : 
Sundeiland Steamship War Risks Assotiation Ltd.; United Kingdom Mutual 
War Risks Association, Ltd, ; "West of England Mutual War Risks Association. 

And see, Agreemtnt bUmen ceriat'ft approved War Insurance Associaiions 
and the Mtmster of War Transports on Financial ArrangemenU under the Schemes 
for Reitisnmnce of Britu^h Shtps^ House of (’’ominons Papei, No, 105, of 1944. 

’Clause 1 (1). 8ee paia, (3) for ad|ustments, wheie the Mmistor notifies a 
reduction of premiums se\en days aftei the signature of a “ general armistice ** 
lietween His Majesty and the German Reich, oi, if there is no armistice, after the 
date when “ m the opinion of the Mimstei major hostilities between His Majesty 
and the German Reich have ceased.” 

• Clause 1 (2). 

^ These terms are defined m el. 2 (2). 
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increased value cannot be agreed, the dispute will be determined 
by The Valuation Tribunal '' appointed by the Lord 
Chancellor.^ SetUemente by the Association of losses and claims 
and decisions upon cancellation, retaim of premiums, salvage, 
and other incidental questions, will be binding upon the Minister 
unless his representatives dissent in writing.’^ Where the 
Minister thinks that the claim is legally enforceable in the name 
of the assured or jointly with the Association, he may sue in the 
•name of the assured or in his name jointly with the Association.® 
The Agreement may be determined by one month’s written 
notice by the Association or the Minister.'* 

(b) The War-time Original Policy for Tim<^ covers ‘‘ King's 
Enemy Kisks ” only, i.e. — 

“ of capture, seizure, arrest, restraint, or detainment by the 
King’s Enemies and the consequences thereof, or of any 
attempt thereat; also of th<‘ consequences of hostilities or 
warlike operations by or against the King's Enemies whether 
there be a declaration of war or not.” 

The following risks are excepted : — 

(i) “ collision, contact with any tixc<l or floating object 
(other than a mine or torpedo), stranding, heavy weather or 
fire unless caused directly (and independently of the nature 
of the voyage or service which the vessel concenicd or, in the 
case of a collision, any other ve.s8el involved thi'rein, is 
performing) by a hostile act by or against a belligerimt jiower ; 
and for the purpose of this clause ‘ power ’ includes any 
authority maintaining naval, military or air forces in 
association with a power ” ; 

(ii) “ civil war, revolution, rebellion, insurrection and civil 
strife arising therefrom and piracy.”* 

The Assured warrant — 

(i) that the ship trill not ertgage in a trade prohibited by 
His Maje.sty’s Govemnient or by the Association ; 

(ii) that the ship, so far as possible, toill obey all orders 
given by or on belialf of His Majesty’s Government and 
(subject to those) will comply with directions given by the 
Association ; 

(iii) that the ship leave an enemy port within the days of 
grace allowed by the enemy and comply with the terms of 
any pass granted by the enemy. 

The assurance will not be invalidated if the assured satisfies 
the Association that the breach occurred without his fault or 
privity and without the fault or privity of the owners or 
managers, or ot-curred to ^oid lo^ by King’s Enemy Bisks.^ 

^See cl. 2 (3) for its membership and powers. 

^ Clause 6. ^ Clause 7(1). 

* Clause 13. * First Schedule. 

• Clause 1. ^ Clause 5, 
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In the event of a total loss hy insured risk, (he Aseuciatipn 

(i) must pay the assured, six months after the loss, the haitie 
value ; (U) must pay the Minister forthwith the increased value. 
In the event of loss by eapture, seizure, arrest, restraint or 
detainment, if before the expiry of a specified number of days,^ 
the ship is recaptured or released or restored to the assured, no 
claim against the Association shall be made except for — 

(i) cost of repair of damage received through the capture ; 

(ii) easpenses through capture oi recapture ; 

(iii) compensation at the rale of 10 per cent, oii the insured 
value from capture to recapture.® 

If the ship is requisitioned (unless, while iindc'r requisition, she 
is running under a charterparty where tlie t'rown bears all 
nsks), the policy will co\er not only King’s Enemy Risks, but 
“ war risks,” and also the a.ssured’s liability for contribution 
in general average and salvage aiising out of any Mich war risk 
on the net hire at ri.sk receivable under any charterparty under 
which the ship whilst on ri'quisit ion is runmng.** 

“ War risks ” means “ the risks of war which would be 
excluded from an ordinary English policy of marine insurance 
by the following, or similar, but not more extensive clause : — 
“ Warranted free of cap! ure, seizure, arrest, restraint or 
detainment and the consequences thereof or of any attempt 
thereat ; also from the consequences oi hostilities or war- 
like operations, w'hether there be a declaration of war or 
not 5 but this warranty shall not exclude collision, contact 
with any fixed or floating object (other than a mine or 
torpedo), stranding, heavy weather or fire unless caused 
directly (and independently of the nature of the voyage or 
service which the vessel con<-crned or, in the case of a 
collision, any other vessel involved therein, is performing) 
by a hostile act by or against a belligerent power ; and 
for the purpose of this warranty ‘power’ includes any 
authority maintaining naval, military or air forces in 
association with a power. Further warranted free from the 
consequences of civil war, revolution, rebellion, insurrection 
or civil strife arising therefrom or piracy.”* 

3. Insurance by Board of Trade of Ships and Cargoes 
The Board, with the approval of the Treasury, may carry 
on business for the following purposes : — 

{a) The insurance of British ships against war risks or 
King’s enemy risks when reasonable and adequate facilities 
for insurance and reinsurance are not otherwise available. 

(b) The insurance during war, of British ships and the 
insurance and reinsurance during war of foreign ships (except 

* Not less than twenty-one days, as specified by the Association. 

* eSanse 7. * Clause 9 (1) and (2). * Clause 8 (8). 


$06 


INSUEANOB OF 


those used in the service of the enemy), and of liability for 
compensation for death or injury of masters and crew. 

(c) The insurance of cargoes (^arried in ships or air(5raft 
against war risks or King’s enemy risks, where reasonable 
and adequate facilities are not otherwise available. 

(d) The insurance during war of cargoe^^ (*arried in ships 
or aircraft (except those used in the service of the enemy). 

(e) The insurance during war — 

(i) of goods^ consigned for carriage by sea or air from 
a place outside the United Kingdom, the Isle of Man or the 
Channel Islands, to a jdace inside one of those countries, 
while in transit between the shij) or aircraft^ and destination ; 

(ii) of goods consigned for carriage by sea or air front a 
place within one of those countries to a place outside, 
while in transit between the premises from which they are 
consigned and the ship or aircraft.® 

3. War Eisks ” ; “ King^s Enemy Risks ” 

(а) War risks,” in Part I (other than s, 1), mean such risks 
as the Board of Trade, by order, define, arising from : — 

(a) Hostilities (including action taken in repelling an 
imagined attack) ; (b) rebellion ; ((*) revolution ; (d) civil 
war; (e) civil strife consequent upon any of tlie pn^ceding 
events. Piracy is included.'* 

(б) King’s enemy risks,” in Part /, means such risks as 
the Board, by order, define, arising from — 

(a) action taken by an enemy ; (b) action 1ak<'n in combating 
an enemy; (c) action taken in repelling an imagined attack 
by an enemy.^ 

In these orders the Board will have regard to the meaning 
of the expression in reinsurance agreements made under s. 1. 

4. Compensation ; Transitional Provisions 

The Board will pay as compensation either the value of the 
goods ascertain(‘d under rules made by the Board, or (as the 
case may be) the diminution in their value, clue to loss or 
damage, if the plaintiff proves four matters : — 

(a) Loss or damage by King^s enemy risks. 

(b) That the goods, consigned for carriage by sea or air 
from a place outside the United Kingdom, the Isle of Man 

* “ Goods.” in Part /, mcltide currency and securities payable to bearer ; billa 
of exchange or promissory notes are exoludod : b (5 (3)* 

* See 8. 2 (2). * Section 2(1) («)”(0* 

* Section 6 (1) («). See In rt Piracy Jure Gentium [1934] A.C. 586, 608, per 
Viscount Sankey, Fi.C. The definition from Kenny, Ouilims of Criminal 
14th ed., 332, is cited with approval (at 598) : Any armed violence at sea which 
a not a lawful act of war.” (See 15th ed. (1936), 376.) 

* Section 6 (1) (If), See Adams v. Naylor [1I944J 1 K.B. 750, 759, 765. 
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and the Channel Islands,^ to a place within one of those 
countries — 

(i) were discharged there from the ship or aircraft^ 
before the end of seven days from the day the Board 
declared to be the day from which they would carry on 
business under s. 2 (1) (c)® ; 

(ii) were lost or damaged within the appropriate 
period,^’ that is, within fifteen days, or thirty days if 
tlje goods were to travel beyond the port of diseharge^^ 
while in transit between the .<«hip or aircraft® and their 
destination ; or 

having been consigned for carriage by sea or air from a place 
mthin one of those countries to a place outside before the 
end of seven days, were lost or damaged while in transit 
between the premises from which they w^ere consigned and the 
ship or aircraft, 

(c) That he and his agents exercised all due (‘are to prevent 
delay in transit. 

(d) Tlial at tin* time of tlic loss or damage the property in 
the goods was vested in him.^ 

5. Insurer's Insolvency : Heinsurer'^s Liabilities 

Where an insur(‘r b(‘coines entitled to any money through 
loss or damage arising from a risk against which he has insured 
the assured (either originally, or by icinsurance), and the money 
is payable by th(» Board under a reinsuran< e agreement or the 
mone> is payable iimh^r a contract of insurance by some other 
person — the intermediate insurer,” — and the risk has been 
reinsured under a reinsurance agreement, thtm, upon the 
insurer’s insolvency ’’ before payment^^ tiie money must not 
be paid to him, but must be paid to the assured direct, either 
by the Board or (as tlie (‘ase may be) by the intermediate insurer. 
The assured’s right to payment from tlu^ insurer — so far as it 
has been nnnsured by the Board — is extinguished. 

The specific circumstances insolvency ”) are — 

(a) bankruptcy ; or^ if the insurer is a company, 

(h) the commencement of the winding-up of the company ; or 
(c) the appointment of a receiver on behalf of debentures 
secured by a floating charge ; or 

{d) the taking possession by or on behalf of such debenture-* 
holders of any property under the charge.'^ 

^ Section 3 (3). * Section 3 (4) (fl). 

•4th September, 1939 ; Krusin & Rogers, 301, General Mote. 

* Section 3 (4) (b) (i) (ii). ® Section 3 (1) (o), (6), (c), (d). 

• If the loss occurs after payment, the assured will be left to his remedy in ihe 
bankruptcy : Krusin k Royers, 303. 

’ Section 4. 
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The ^^War Risks {Marine Insurance) Fund^^ is established, 
under the control of the Board of Trade.' 

B. Insurance of Goods in United Kingdom 
1. Commodity Insurance Scheme 

The Board of Trade may operate The Commodity Insurance 
Scheme.^’2 By this scheme, the Board undertake the liabilities 
of insuring against King’s enemy risks, persons who carry on 
business as sellers® or suppliers^ of goods insurable under Part II 
{wherever the business is situate)^ and who, from tim(‘ to time, 
own those goods in the course of their business.® 

The commodity insurance scheme may also extend® — 

(a) to the undertaking by the Board of the liability to 
insure a person carrying on business in the United Kingdom^’^ 
as a seller or supplier of goods, againASt King’s enemy risks on 
goods insurable under Part IT, which are not owned by him, 
but in which he has an interest arising in the course of that 
business® ; 

{b) without prejudice to (a), to the undertaking by the 
Board of the liability to insure a jjerson carrying on any 
business^ in the United Kingdom, against King’s enemy risks 
on goods not owned by him, but which are insurable under 
Part II by the owner and are either — 

(i) goods in the United Kingdom wbicli are in his 
possession for the purpose of that business (othervrise than 
under a hire-purchase agreement)'® or ; 

(ii) goods in the United Kingdom which are subject to a 
mortgage {excluding a floating charge) in his favour, held by 
him in the course of that business." 

^Section 10 (1) (a) ; sec Krusin & Rogers 316. 

* Part II of the Act has bo«^n amend(*d by S.K. & ()., 1940, No. 771 
(a oonaolidating order), and by Part 11 of the War Damage Act 1943, ss. 83^102. 

* Including sellers of goods acting as agents : s. 15 ( 1) (/>). 

* “ persona carrying on a business in the course of wliich they supply goods for 
the purpose of or in pursuance of contracts made by them for work, labour and 
materials ” : s. 15 (1) (66). 

* Section 7 (1), as amended, 

* Section 7 (1a). 

’ Including, since 4th September, 1940, the Isle of Man. See Section 21a. 

* For example, the bailee of goods under a hire-purchase agreement, and the 
interest arises in the course of his business ; Krusin & Rogers, II, 393, 394. 

* Excluding a profession, op. ciL, 893. 

As defined in Hire-Purchase Act, 1938, s. 21. Where the goods comprised in 
a hire-purchase agreement an^ not insurable under this Act, they are insurable by 
the dealer under the “ business scheme ” of the War Damage Act, 1948, s. 84, and 
by the hirer under “ the business scheme ” or “ the private chattels scheme.*' 

u j»or goods situate in the United Kingdom, see s. 15 (5), 
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2. Prvnevples of 8eheme 
The scheme will secure — 

(a) that the Board’s liability is determined by a poliojf of 
insurance issued in the prescribed form* ; 

(ft) that a premium will be payable at a prescribed rate*; 

(c) that the amount of any one premium payable will not 
be less than a prescribed sum.® 

For different descriptions of goods, different policies and 
periods may be prescribed, and different amounts of one- 
premium according to different circumstances.* 

The prescribed form may limit the indemnity provided by the 
Board and impose conditions.® It may incorporate, by 
reference, provisions set out in the order prescribing the form.® 

3. Compulsory Powers during War 
(a) While the commodity insurance scheme is in op^ation 
the Board is entitled to make “ a compulsory insurance order ” 
prohibiting, after a specified date, any person from carrying on 
any business in the United Kingdom as a seller or supplier of 
goods unless a policy of insurance is in force insuring under that 
scheme, for not less than their market value, any insurable 
goods owned by him in the course of his business.* 

(ft) By the War Kisks Insurance (Compulsory Insurance of 
Commodities) Order, 1939, no person shall, after 3rd September, 
1939, carry on business in the United Kingdom as a seller or 
supplier of goods, unless, in respect of insurable goods for the 
time being owned by him in the course of that business, a policy 
of insurance imder the scheme is in force, for a sum not less than 
the value of the goods. The liability to insure does not arise 
if the value of the goods does not exceed £1,000.® 

The Board may, by order, direct that a compulsory insurance 
order shall not require any person to insure goods of a specified 
description.* 

(c) Different rates of premium may be prescribed for different 
descriptions of goods, and according to the place and the 
circum^ances of the situation of the goo^.*®_ 

* By order of the Board of Trade (a. 14 (1)), which may be varied or revoked. 

• For orders prescribing the premiums payable in respect of each quarterly 
period, see Krusin & Rogers. II 410-411 ; III, 105 ; IV. 33 ; V, 77. 78. 

“ Section 7 (2). But see S.R. & O., 1944, Nos. 1314, 1325. 

* Section 7 (3). 

* Section 7 (2a). See prescribed form. Schedule to S.R. & 0., 1941, No. 491. 

• Section 7 (6) ; added by S.R. & 0., 1940. No. 1 142 ; op. eit., H. 413, 414. 

’ Section 9(1). 

• S.R, & 0., 1939, No. 1064 ; revoked by S.B. & 0., 1940, No. 786. 

•Section 9 (lo); War Damage Act, 1943, s. 86 (1), proviso. Smart. Sand 

Fourth Sohediilo to S.R. & 0., 1941, No. 491 (op. dt., H, 416, 417). 

'• Section 9 (3). 
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' (d) The Board, in accordance with Treasury regulations, may, 

tahere it appears expedient to the Board to avoid undue hardship^ 
pay otherwise than under a policy in pursuance of the scheme, 
for loss or damage by King's enemy risks occurring to goods 
owned by a person which, at the time of the loss or damage, 
were insurable^ and concerning which he was exempted^ from 
the duty to insure.^ 

4. (roods Insurable under Part II 

(a) Goods means goods as defined in the Sale of Goods 
Act, 1893.® The term includes all chattels personal other 
than things in action or money,” and also agricultural products.* 

(b) In relation to a person carrying on business as a seller or 
supplier of goods of any des<*ription, all goods situate in the United 
Kingdom being (i) goods of that description, or (ii) goods used as 
material from which goods of that description are produced, or 
as their ingredients or components^ an* deemed to be insurable.*^ 

(c) No goods^ however, shall be deemed to be insurable — 

(a) in relation to the owner who carries on business as 
seller, unless they are owned by him with a view of sale, or of 
being used as material to produce goods to be sold, or as 
ingredients or components of goods to be sold ; 

(b) in relation to the owner who carries on business as 
supplier unless they are owmed by him with a view^ of being 
supplied tor, or under, a contract for work, labour and 
materials, or if being used as material to produce' goods to be 
so supplied, or as ingredients or com})onents of goods to be so 
supplied.^ 

(d) For the purpose of provisos (a) and (ft), goods will be 
deemed to be owned by the person in whom the property is vested. 
The term owner for this purpose, includes — 

(a) a person for the time being entitled., conditionally or 
unconditionally, to have the property vested in him ; 

(ft) an agent carrying on business in the United Kingdom, 
and entitled to sell goods the property of which is vested or is 

^ Under s, 9, proviHo to subs. (1) or to snbs (1a) or (Ir) 

* Section 9a (1). Under this section, the Commodity Insurance (Special Pay- 
ments) Regulations, 1943 (S.R. & O., 1943, No, 210), were made They arc deemed 
to have come into force on oth September, 1940, and they relate back to loss or 
damage by “ King’s enemy risks ” occurring on or after 3rd September, 1939 
(op. ciL, V, 76, 77). 

•Section 62 (1). See Chalmers, 158-160. Gas supplied by public utility 
ondertakmgs, water and electricity are not included : see Chalmers, 160 , Krusin and 
Ethers, 305, 323 ; S.R. & 0., 1939, No. 1063, para. 3. 

I^oial provisions apply to ships s 15 (4), (4a) and ^4 b). 

•War Risks Insurance Act, 1939, s, 15 (1) (^), “Agricultural products” is 
defined in para, (r) and includes growing crops, plants and trees. 

•Section 11 (1) (a). 

• provisos (a) and (b) added, with retiospectivc effect, by War Damage Act, 1941, 
8. 77* 
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entitled to be vested in any person otherwise than in the course ^ 
of business carried on by him in the United Kingdom,^ 

(e) Agricultural products and livestock in the United Kingdom 
are deemed to be insurable under Part II, where a person carries 
on in the United Kingdom the business of selling agricultural 
products produced by him.^ 

if) Goods shall be deemed not to be insurable under Part II 
while they are injured or reinsured by the Board under Part I? 

{g) Without prejudice to s. 11 (3), the Board may, by order, 
direct that specified goods of any description shall be deemed 
not to he insurable under Part II.* 

(h) Things which, in relation to a person carrying on business 
as seller of goods, are insurable under Part II, will not cease to 
be insurable^ merely because they are placed in or affixed to land 
under a contract of sale in the course of that business.® 

5. Ownership of Goods 

The owner of goods, at a given time, for the purpose of Part II 
(save as Part II expressly provides otherwise), is — 

(a) the person in whom the property is vested, if, in relation 
to him, the goods are insurable under Part IT ; 

(b) the person, in relation to whom the goods are insurable,® 
who is entilledj unconditionally or conditionally, to have the 
property rested in him. 

Where any goods would be deemed to be owned by a person 
in whom the property is vested, otherwise than in the course 
of a business carried on in the United Kingdom or who is entitled 
to have the property vested in him otlierwise than in the course 
of such business ; and any person carrying on business in the 
United Kingdom is for the time being, entitled to sell as agent, 
the goods will be deemed to be owned by the latter.’ 

0. King^s Enemy Risks 

In Part II,® “ King’s enemy risks ” mean such risks as the 
Board, by order, define arising from — 

(i) action taken by the enemy, or in combating the enemy, 
or in repelling an imagined attack by the enemy ; 

(ii) measures taken under proper authority to avoid the 
spreading of, or to mitigate, consequences of damage occurring 
as the direct result of such action ; 

(iii) preeautio'nary or preparatory measures taken under 
proper authority to prevent or hinder an attack by the enemy, 
involving a substantial degree of risk to property ” ; 

^ Section 11 (1 a), added with provisos (a) and (^). See previous note. 

* Section 11 (2) ; terms are defined in s. 15 (1) (c) and (d). 

•Section 11 (3). ‘Section 11 (4). 

•Section 11 (5). • Section 16 (2), amended. 

• Proviso to s. 16 (2). 

® CSontrast definition for the purpose of Part 1, in s. fi (1) (6), supra ^ 300. 
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(iv) preoaittifmary or preparatory measures involvii^ tM 
doing of work on land, and taken under proper authority, in 
antidpaUon of enemy action, involving a substantial degree of 
risk to property.^ 

In The War Biehe {Commodity Insurance) {No. 2) Order, 1941,* 
the Board defined the term as follows : — 

{a) Damage occurring (accidentally or not) as ‘the dired 
result of action taken by the enemy, or in combating the enemy, 
or in repelling an imagined attack. 

{b) Damage occurring (accidentally or not) as the direct 
result of measures under proper authority to avoid the spreading 
of, or to mitigate, the consequences of such damage. 

(e) accidental damage as the direct result — 

(i) of precavMonary or preparatory measures taken under 
proper authority to prevent or hinder an enemy attack ; 

(ii) of precautionary or preparatory measures, involving 
the doing of work on land, and taken under proper authority, 
in anticipation of enemy action, 

the measures involving a substantial degree of risk to property. 

7. Prescribed Form of Policy 

Every policy under the commodity insurance scheme must be 
in the form prescribed in the War Bisks (Commodity Insurance) 
(No. 2) Order, 1941.® Provisions specified in tliis order may be 
induded in, or endorsed upon, ilie policy at the request of the 
person insured.* These provisions constitute “ The Standard 
Policy.”® The order also specifies a list of goods compkdely 
uninsurablef and a list of goods not compulsorily insurable,’’ 
and defines “ Emg’s Enemy Bisks.”** 

Among the thirteen conditions specified in the “ Standard 
PoUoy,” reference may be made to Jive. 

(a) The Board may, instead of paying for the loas or damage, 
replace or reinstate — ^not exactly or completely, but only “ as 
circumstances permit and in reasonably sufficient manner ” ; 
no more money need be expended than the value of the property 
at the time of the loss.® 

{b) If, at the time of loss, the total interest of the insured 
in the property exceeds the sura insHre.d, the insurer will be 
considered his own insurer for the excess and must bear a rateable 
share of the 

’ Section 15 (1) (a) inserted by the War Damage Act, 1941, s. 78. 

* 8.R. & 0., 1941, No. 491, art. 4 (1). 

*S.E. * 0., 1941, No. 491, Sched. I. Part I. 

* la Sohed. I, Part II. » Article 1 (1) and (2). 

* Third Schedule, as amended by (No. 2) Order, 1942, S.R. & ()., 1942, No. 741. 

» Fourth Schedule. • Article 4 (1). 

* Coadltioii 6, Xemttalment. »• Condition 6, peerage. 
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( 0 ) If onjr claim is in any resped frandiUent, or if frcmivAenit 
means or devices be used by the insured or anyone acting on his 
beh^ to obtain any benefit, or if the loss or damage be occasionefd 
by the wilful act or connivance of the insured, all benefits wiU 
be forfeited.^ 

(d) The premium, in whole or in part, is not returnable.^ 

(e) The policy is not assignable.^ 

For the purposes of Part II, the “ War Risks {Conmodbtles)* 
Insurance Fund ” has been established by the Board of Trade.* 

II. ILLEGAL RISKS 

1. Insurance on Enemy Trade, Property or Shipping 

(a) It is “ inconsistent with the very purpose of a maritime 
war to permit insurance on the shipping and trade of the 
enemy.”® 

In Furtado v. Rogers,^ insurances on behalf of a French ship, 
then an alien enemy, though effected before the war, could not 
cover a loss by British capture after war had broken out ; nor 
could an action be brought after the war was over. 

“ For it being detenuined that during war aU commercial 
intercourse with the enemy is illegal at common law, it follows 
tiiat whatever contract tends to protect the enemy’s property 
from tlie calamities of war, though effected antecedent to 
the war, is nevertheless illegal.’ 

Nor was the plaintiff entitled to the return of the premium : 
the contract was legal at the date of risk and was a good insurance 
against other losses.® ' 

(t) This principle applies whether the loss is by British, or 
by allied capture ; whether the insurance was effected before or 
after the tear broke out ; and whether the action was brought 
during the war, or after ; a British insurance on alien property 
does not cover “ any loss liappening during the existence of 

‘ Condition 9, Fraudulent Clainut. * Condition 10, 

^Condition 11, Non-A«HignahilUy, * Section 16 (1) (6). 

^ Arnould, ps. 85, 86. Phillipson, 78-^5 ; McNair, 239 -243. 

** ( 1 8<>2), 3 Bos. & P. 191 , 195, 200, p€f Lord Alvanley, C. J. (Court ofCommon Pleas). 
Se<* WUlHon, The insurancf tij Foreign Property in War Time (1916), 32 L.Q.li. 
373 383; (1917), 33 L.Q.H. 16-27. The principle was affirmed by Lord 
KUenborough, C.J., of the Court of King's Bench, in Kellner v. Le Mesurier (1803), 
4 East 396, where an insurance was effected during war, and in Gamba v. JU 
Memirier (1803), 4 East 407, a case of pre-uwr insurance. 

’ The first case in which the point was directly decided that insurance of an 
enemy’s property is, at common law, illegal. JLiord Alvanley (at 197) 

Bttller, J.’s interpretation of the other practice supported by Lord * Mansfield. 
See 32 L.Q.E., at 376 and Janson*^ Oaae [1902] A.C. 484, 494, per Earl of Halsbury, 
L.C* 

• 201 . Vandgeh v. HewUt (1800), 1 East 96, 97, 98, per Itord Kenyon, C.J** 

20A 
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ihoBtilitiea between the respective countries of the assured and 
the underwriters.”^ 

In Brandon v. Cvrlvng,^ goods bought on account of Frenchmen 
were placed on an American ship before, but exported after, war 
b^gan between England and France, in 1 793. The goods were 
seized by the Government of Spain (an ally of England), as prize. 
Insurance was effected by the plaintiff and was underwritten 
by the defendant, both British subjects. An implied term, 
said Lord Ellenborough, O.J., is engrafted on all policies 
where the insurance is upon goods generally : “ Frovided 
that this insurance shall not extend to cover any loss happcnifig 
during the existence of hostilities between the respective countries 
of the assured and the assurer." 

(c) “ A pre-war contract of marine insurance betwe<'n a 
British subject and an enemy in the territorial sense is abrogated 
on the outbreak of war, whether the British subject or the other 
party is the insurer and whether the premium has alr«‘ady been 
paid or not . . . 

(d) “ This rule is not confined to insurance upon commercial 
property, e.g., merchant ships and cargoes, but extends to all 
property, and is not confined to insurances against tlie 
consequences of British or allied belligerent action.”® 

2. Loss while War Imminent 

For a loss occurring before a state of war t^xists, even though 
war be imminent, insurers remain liable : Janson's Case.* 

On 2nd October, 1899, when relations betw'cen England and 
the South African Kepublic were strained, South African gold 
in transit to the United Kingdom, and belonging to a 8oulh 
African company, was seized by order of the Kepublic. War 
began on 11th October. Even though the purpose of the seizure 
was to support the war against this countrj', the assured was 
entitled to recover on a policy insuring the gohl against catiture ; 
the policy, made before the w'ar by a piuson who was not an 
alien enenxy then, or at the date of seizure, was valid.® 

Both parties, said the Earl of Halsbury , L.C., had in their minds 
at the date of the policy the possibility and even the probability 
of war.® Trading with the King’s enemies is illegal, but the 
“ actual existence of the jmblic enemy is assumed ” ; then' 
must be a war between the two countries.’ 

‘ Amonld, s. 86. An msuranpe against Hpuure, of enemy property found on 
the field of battle or raptured in taking a fortress, is illegal ; PhifUpsoii, 84 ; 
P^nant, Insurances of Enermes’ Property (1002), 18 L.Q.R. 280-296, at 29.2. 

* (1803), 4 East 410, 417. » McNaii, 243. 

* [1902] A.C. 484. Amonld, s. 80, supra, 3, t. 

S« a criticism of this case by Willson (1917), 33 L.Q.R. 24-27, who agrees 
with Vaughan WDliams, L.J., that the insurance was contrary to the interests 
of the underwriter’s country. 

* Per Lord Lindley, at 6()7. ‘ Ib., at 4i)0. ’ Jb,, at 493. 
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It is war and war alone that makes trading illegal.”^ 

And Lord Macnaghten declared : — 

“ The law recognises a state of peace and a state of war, but 
. . . it knows nothing of an intermediate state which is neither 
the one thing nor the other — ^neither peace nor war.”® 

“ However critical may be the condition of affairs, however 
imminent war may be, if and so long as the Government of 
the State abstains from declaring or making war or accepting 
a hostile challenge there is peace — peace with all its attendant 
consequence's — ^for all its subjects.* 

3. Cavse of Action Accruing before War 

Where the assured does not become an alien enemy until 
after the loss and the cause of action have arisen, his right to sue 
18 suspended during the war, and upon the restoration of peace 
it revives : Flindt v. Waters.* 

“ But the defence of alien euenij must be accommodated to 
the nature of the transaction out of Mhich it arises ; it may go 
to the contract itself on \\hich the plaintiff sues, and operate 
as a iierpetual bar; or the objection may, in a case of this 
sort, be merely personal, m respect to the capacity of the party 
to sue upon it . . . But here the objection is only of a temporary 
nature : the contract itself was perfect at the time it was 
made: the trade was with an alien friend, which required 
no licence, though one W'us obtained ex abundanti eauiela.^' 

“ The insurant*, the loss and cause of action had arisen 
before the assured had become alien enemies ; when, therefore, 
theji became such, it was onlj a temporary suspense of their 
ow’ii right of suit in the courts here, as alien enemies . . . 

In Jamon^s Vase,* Lord Davey stated three established rules 
of the common law. First, the King's subjects mu.sl not trade 
with an alien enemy without the King's licence. The second 
principle is a corollary, but re.sts upon “ distinct grounds of 
public policy,” namely : “ no action can be maintained against 
an insurer of an enemy ’.s goods or ships against capture by the 
British Government. . . . The prini-iple equally applies where 
the insurance is made previously to the commencement of 
hostilities, and was, therefore, legal in its inception, and whether 
the person claiming on the policy is a neutral or even a British 
subjei't if the insurance is effected on behalf of an alien enemy.” 

» f Ifi02J A.O., ftt 494. » III., at 497. » Ih.. at 498. 

* (1812), Iti East 200, 200. ptr Lord Kllon borough, C.J. 

^feee the eommonia by Rowlatt, J., in tSchmttz v. I an der IVtw cf- Co* (1915)» 
84 L.J.K.B. 861. tSee also Hannan v. Kingston (1811), 3 Camp b, 150, ji>3» 
Lord Elleuborough : “The fact of the peisons^mteiebted haMiig lieoorae aUen 
enemies since the loss, only goes to suspend the remedy, and ought to have been 
pleaded in abatement.’* 

• [1902] A.C. 484, 499. See also per Eail of Hakbury^, L,C., at 493. 
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I The third rule is that, “ if a loss has taken place before the 
wnunencement of hostilities, the right of action on a policy of 
insiuance by which the goods lost were insured is suspended 
during the continuance of war and revives on the restoration of 
peace.” 

4. Insurance on British Trade with Enemy 

Since it is illegal to trade with the enemy, insurances on 
British trade with the enemy are also illegal : Potts v. BdU 
In 1797 a policy was oifeeled by brokers in Loudon for the 
benefit of the plaintifis, London merchants. The ship was a 
neutral ship, bound on the voyage from Kotterdam to Hull, 
but the United Provinces (with whom England was then at 
war) would not permit the ship to be cleared for any British 
port. The ship, having sailed, was cai)tured the next day by 
the French, then the IKng’s enemies. Tlie goods, bought by 
the plaintifis’ agents residing in the enemy’s country, were then 
insured in London. The original act unlawful, “ no 8ub.sequent 
contract for giving it effect can be supported in law.” 

5. Insurance on Neutral Ships for Enemy’s Colonial Trade 

(o) An insurance on a neutral ship engaged in the coasting 
of the colonial trade of the enemy is illegal : Berens v. Tiucker.'^ 
“ The rule is,” said Lord Mansfield, “ that if a neutral 
ship trad^ to a French colony, with all the privileges of a 
French ship, and is thus adopted and naturalised, it must be 
looked upon as a French ship and is liable to be taken. Not 
m, if she has only French produce on board, without taking 
it in at a French port : for it may be purchased of neutrals.” 
(b) The piinciple applies to an insurance on belligerent goods 
cwrried in a neutral ship ; it could not be enforced in the courts 
of the hostile belligerent. But an insurance by a neutral to be 
Koforced in the courts of a neutral, is valid.® 

6. Insurance on Contraband 

(o) An imurance on contraband is void in the country of the 
hostile belligerents : Gibson v. Service.* 


’ (1800), 8 Term Rep. 548. .See Willson (1916), 32 L.Q.R. 37H ; McNair 249 
*(1771), 1 Wm. Rl. 313, 314. 

* Amould, B. 772. 


* (1914), 6 Taunt. 433. For “ contraband ” and its cateffories, soo ODoenhoim 
n, 666-669 : Amould. ss. 761-764 ; 2 Pitt Cobbott. 480 
^wbo8, 482-503. For absolute contraband, and conditional eontrabfnd sec 
APr^yiton as to Contraband of War, 3rd September, 1939 ; Trotk^r 553 6^ 
Higgiixa^ Colombos, 494, 496. See also Order in Council Framimi ReorisalM ftw 
Bestncting Further the Commerce of Germany (S.R, & 0 1939 17O0\ /In a 

m SaR. h 1940, No. 979, appl/ing this order to Italy: * 
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(b) The principle applies to an insnranoe on a voyage in 
violaMon of a bhehade : The Mereuiiue.^ 

The ship was captured on a voyage from Baltimore to 
Amsterdam which was then blockaded. Tiolation of the 
blockade, it was held, affects the master of the ship, but not 
the cargo unless it belongs to the same owner, or unless the 
cargo owner knows of the violation. 

(o) The principle is otherwise if the policy was effected /or- a 
neutrcHj to be enforced in the courts of a neutral.^ 

But the nature of the trade and of the goods must be disclosed 
to the underwriter, or there must be just ground to presume 
that he was duly informed.* 

III. LAWFUL RISKS 

1. Enemy having Licence to Trade 
An alien enemy having a licence to trade may insure his 
property and may sue upon the policy : Usparicha v. Noble.* 

A Spaniard, having a commercial domicil here during war 
betw'een England and Spain, was licensed to ship goods in a 
neutral vessel from England to Spain. 

“ The commerce itself is to be regarded as legalised for all 
purposes of its due and effectual prosecution . . . The Crown, 
in licensing the end, impliedly licenses all the ordinary 
legitimate means of attaining that end.” 

The licensee, for the purpose of the licensed act of trading, 
is regarded as “ virtually an adopted subject ” ; his trading is 
British trading ; he cxiuld insure the goods to Spain either on 
his own ac’count, or on the account of his correspondents.* 

A broker who had effected a policy for three persons, two of 
whom became alien enemies before the action, and of whom the 
third had obtained a licence to trade, was entitled to sue on 
the policy.® 

2. Insurance to Friendly or Neutral Fort 
An insurance on goods to be delivered to a neutral to a 
friendly or neutral port is valid, even though the neutral is 
resident in a port of hostile occupation : Hagedorn v. BeU.’’ 

‘ (1798), 1 0. Bob. 80, 85, per Sir W. Scott. See Higgins & Colombos, 601. 
For “ blockade ” and “ breach of blockade,*' see Oppenheim, 626-649 ; Amould, 
as. 766-770 ; 2 Pitt Oobbett, 460-471 ; Higgins & CMombos, 517-653. 

See also The POerhoff (1866). 6 Wall. 28, 60-52, per Chase, C.J. 

* Amould, 88. 760, 765, and authorities. 

* Amould, s. 766. 

* (1811), 13 East 332, 340, 341, per Lord Ellonborough, C.J. 

* Where port of the cargo is licensed, and unlicensed, the insurance (ut 
the licensed part is valid, luiless the contract is indivisible : Phillipson, 83. oitiag 
PieMhdl V. AUmU (1813), 4 Taunt. 792. 

* De TiuM V. f«yk>r (1812), 4 Taunt. 233 ; Amould. s. 88. 

< (1818), 1 M. ft S. 460, 467, per BAyley, J. ; Amould, s. 767. 
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The plaintiff merchant was licensed to export a spedfled 
csago to any port of the Baltic not under blockade. Until 1811 
Hamburg claimed to be a sovereign State. In 1806 French 
troops had occupied the port and continued in operation ; but 
until 1810 the senate of Hamburg continued in full exercise of 
sovereign civil authority. British merchants were subsequently 
permitted to carry on their trade unmolested. In 1811 the 
senate was deposed by the French Emp(*ror. 

Although acts had been committed which entitled this country 
to consider her as hostile, the port, it vas held, must be 
regarded as neutral. Orders in Council had provided that ships 
and goods belonging to Hamburg, and engaged in trade to and 
from this country, should not be liable to detention. 

In MuUcr v. Thompson,^ Lord Ellenborough held that 
although British commerce was excluded from Prussia, yet, in 
the absence of a state of war, an insurance on British property 
shipped for a Prussian port was not illegal. 

3. Neutral Ooodn carried with Enemy Goods 
An insurance of neutral goods insured by a separate policy, 
on a ship carrying enemy’s goods, is valid : Barker v. Blakes.^ 
British underwriters were held liable to neutral owmers of 
neutral goods carried on an American ship from New York to 
Havre, which had on board some enemy property. 

The indemnity sought under the poUey, said Lord 
Ellenborough, was not an indemnity to an enemy, or to a neutral 
forfeiting his neutrality by a hostile act , 

“ but an indemnity to a neutral, as such, against the 
consequences of an act innocently and allowably done by 
him in the exercise of his own neutral rights . . 

4. British Subject with Foreign Commercial Domicil 

A British subject, possessing a commercial domicil in a 
foreign country, becomes, for commercial purposes, the subject 
of that country.® He may trade as a neutral with the enemy.* 
He may recover upon an insurance policy effected upon such 
trade which, for a British subject, would be illegal, but is legal 
by treaty for the citizens of his commercial domicil.® 

In Wilson v. Marryatt,^ a British subject, possming a 
commercial domicil in the United States, was permitted to 
voyage from America to East Indies in a manner unlawrful to 
British subjects with commercial domicil in Britain. 

*(1811), 2 Camp. 609. 610. 

* (1808). 9 Kast 283. 292, 293. * Arnould. ss. 93. 95 ; svpra, 92-94. 

* The Danoua (1802), cited in 4 C. Bob. 265n ; Aniould, 8. 96. 

* Arnould, 8. 756. 

* (1798), 8 Tenn Rep. 31, 45, per Lord Kenyon, C.J. 
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See also The Emanuel^ where Sir W. Scott observed • 

A person living bona fide in a neutral country, is fuUy 
entitled to carry on a trade to the same extent as the native 
merchants of the country in which he resides ; provided it is 
not inconsistent with his native allegiance.’’^ 

In Bell V. lieid,^ the action was brought against an under- 
writer upon a policy of insurance on ship and freight from 
Virginia to her port of discharge^ in the United Kingdom Or apy 
port in the Baltic. The ship, after lying at Falmouth, received 
orders for Gottenburg ; having arrived, she was proceeding to 
Elsinore, when she was caj)ture<l by a Danish ship. England 
was then at war with Denmark, but America was in amity. 
Lord Ellcnborough held that a natural-born British subject, 
having a commercial domicil in America, might lawfully exercise 
the commercial privileges allowed to a citizen of the United 
States ; In* could recover on the policy. 

This j)rivilege would not apply to a British subj(*ct emigrating 
into a neutral comiiTy flagrante bello.^ 

5. Heamnable opportunity to return^ on Outbreak of War 
A British subject who possesses a (*ommereial domicil in an 
enemy country has a reasonable ojiportunity, after the outbreak 
of war, to show by his acts wlmther he intemds to continue his 
commercial domicil in that country.^ 

(a) A metal company in Natal owned a mine in the Transvaal. 
A few’^ days after the Bepubhe declared war, the Republican 
Government seized some product of the mine. ITpon the 

1 (1799), 1 0. Rob. 299, 302. a (1813), 1 M & S. 729, 733. 

® Amould, 8. 96, and authorities there cited ; s. 75%') (»). See The Dos H^rmanos 
(1817), 2 Wheat. 76, 98, per *Story, J. ; and The Angh-Mejcican [1918] A.C. 425. 

* Amould, 8 94, following the opinion of Marshall, 'who dissented m The 
VentLS (1814), 8 Craneh, Supreme Court R. 253, infra See Ocean (1804), 
5 C. Rob. 90, 91. A Butish merchant settled in Holland, at the outbreak of war 
with Holland had taken means to remove himself and return to England. He had 
** taken himself out of the eflect of supervening hostilities, ’ said Sir W. Scott. 

Compare the privilege accorded to a neutral, who, >^lierever residing, has a com- 
mercial domicil m a country which becomes an enemy country, of being allowed a 
reasonable interval to discontinue or dissoointe himself from bis business in the 
enemy country, per Lord Parker, in The Anglo- Me ricAtn [1918] A.C. 422, 426, 426. 
And see per Lord Porter m The iSovfracfU Cas* |1943j A.C, 203, 237 : ... a 

person who is engaged in business in a country >^hieh becomes hostile but is not 
residing there is given a reasonable time to diHscxuatc himstdf from that business if 
he wishes to avoid becoming an alien enemy, and even if he resides in such a 
country it may be that he will escape the imputation of hostility by removing 
himself as quickly as is reasonably po^ible (see The Anglo- Mexuian) . . 

Where goods arc shipped by a neutral firm to an enemy branch, the taint 
of enemy ownership may be removed by changing the destination before the 
outbreak of war • ‘An principle ... a withdrawal from enemy destination comes 
too late if made after the outbreak of war ** ; per Lord Porter, in Part Cargo 
Ex if, K. Qlenroy (1945), 61 T.L,R. 305, 306 (for Judicial Committee of Privy 
OounoU, in Prise, setting aside decree of Lord Mernman, P., m The OUwroy [1944] 
?. 11 ). 



Sli 


IKStnUNOE OP FBOPSHfllT 


declaration of war, the company shut down the mine ; it was 
netd that they could recover upon the policy insuring the gold ; 

Gold Mining Co. v. Hoade.^ 

“ The subject of one country, surprised by a declaration of 
war in the country where he has a commercial domicil, ought 
to have time allowed him to free himself from his commercial 
engagements and effect a removal of his property.” 

(6) In The Venus, ^ the Supreme Court of the United States 
decided otherwise, but Marshall, C.J., in a weighty opinion, 
dissented, and his opinion is generally approved. 

“Measures taken for removal immediately after a war 
may prove a previous intention to remove in the event of a 
war, and may prove that the captured property, although, 
prima fade, belonging to an enemy, does in fact belong to a 
friend. In such a case, the citizen, in my opinion, has a right, 
in the nature of the jus postUminii, to claim j estitution.”* 

A change in the situation, as a result of which war breaks 
out between the country of his nationality and the country of 
his commercial domicil, affords a presumption of an intention 
to return home.^ 

“ If such a person [i.e., an American jxierchantJ were 
required on his arrival in a foreign country, to »leclare his 
real intentions on the subject of residence, he would, most 
probably, say, if he spoke honestly, ‘ I came for the purpose 
of trade : I shall remain while the situation of the two 
countries permits me to carry on my trade lawfully, securely 
and advantageously ; when that situation so cljanges as to 
deprive me of those rights, I shall retiun.’ ”® 

“ To me it seems that a mere commercial domicil acquired 
in time of peace necessarily expires at the commencement of 
hostilities. Domicil supposes rights incompatible with a state 
of war.”® 

TTis “ oonuuercial character ” is not so “ conclusively fixed 
upon him ...” as to disqualify him from showing that — 

“ within a reasonable time after the commencement of 
hostilities, he made arrangements for returning to his own 
country . . . Eemoval or measures showing a determination 
to remove within a reasonable time after the war may rctroact 
upon property shipped before a knowledge of the war and 
rescue that property from the hostile character attached to 
the property of the nation in which the individual resided.” 

* [1901] 2 K.B. 849, 864, per Mathew, J. 

*(1814), 8 Cranoh, 253. The opinion of the majority was delivered by 
Waahhigtoa, J. (273-287). See, in particular, at 280-284. 

•/J., 289. 

* lb., 297. Mardiall, C.J., closely examined the judgments of Sir W. Scott 
in The Harmong (1800), 2 0. Bob. 322, 326, The Diana (1803), 6 C. ]^b. 69, 88, 
•nd oldxer oaaee. 
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Thils, overt acts made in good faith may manifest ihe reqnisite 
intention, such as — 

“ dissolution of partnership, discontinuance of trade in the 
enemy country, a settlement of accounts, and other arrange- 
ments obviously preparatory to a change of residence . . . 
The proposition is confined to property shipped fte/ore a 
knou'ledge of the war ; if shipped afterwards, it is liable to 
condemnation, unless it is “ merely a withdrawing of funds.’’ 

‘‘ A eonfinuance of trade after tlie war [«o. began], unless, 
perhaps, under very special circumstances, and for the mere 
I)ari)ose of closing transactions already commenced, would 
iix the national character and the domicil previously acquired. 
An immediate discontinuance of trade, and arrangements for 
removing, followed by actual removal within a reasonable 
time, unless detained by causes which might sufficiently 
account for not removing, would fix the intention to change 
the domicil, and show that the intention to return had never 
been abaudtmed ; that the intention to remain always had 
never been formed.’” 

IV. PROXIMATE CAUSE OF LOSS 
1. Perils of the Sea 

(a) “Perils of the sea,” whether in policies of insurance, 
charter-parties, or bills of lading,® include — 

“Any damage to the goods carried by sea- water, storms, 
collision, stranding, or other perils peculiar to the sea or to a 
ship at sea, which could not be foreseen or guarded against 
by the shipowner or his servants as necessary or probable 
incidents of the adventure.”® 

The term cannot be exactly and inclusively defined : 
“ . . . each case must be considered with reference to its own 
circumstances, and [that] the circumstances of each case must 
be looked at in a broad commonsense view and not by the light 
of strained analogies and fanciful resemblances.”® 

There must be a peril — something fortuitous ; the peril must 


’ lb., 316. See Thr William liagaby (1866), 72 U.S. 377, 408, per Clifford, J. t 
“ Promptitude is therefore justly required of citizens n^sident in the enemy country, 
or having personal property there, in changing their domicil, severmg their business 
relations, or disposing of their effects ...” 

*>Soe per Lord Herschell m The Xanlho (1887), 12 A.C. 503, 500, 510, and per 
Lords Watson and BramweU in (1887), 12 A.C. 318, 62.7, 627. 

' Scnitton, art. 83, who collated the proposition from the judgments in Thmme 
and Mersey Insurance Company v. Hamilton (1887), 12 A.C. 484 ; The XaMtho 
(1887), 12 A.C. 603 ; HamiUon v. Pmdorf (1887), 12 A.C. 618. And see Semtton 
248, SA9, upon causa proxtma, non remota, spectalur. 

® Per Lord Macnaghten in the Thames ds Mersey Case (1887), 12 A.C. 602. See 
exposhaon of uu ” trilogy of decisionB " by Langton, J., in The Stranna 
[1087] F. 130. metuq.} afBrmed [1838] P. 68. 
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be of the sear— cansed by the sea ; and the peril must be of the 
tea — not caused by the inevitable action of winds and waves.^ 
(6) Lord Herschell, in The Xawtho,^ said : — 

“ I think it clear that the term ‘ peril of the sea ’ does not 
cover every accident or casualty which may happen to the 
subject and matter of the insurance on the sea. It must be a 
pern ‘ of ’ the sea. Again, it is well settled that it is not 
every loss or damage of which the sea is the immediate cause 
that is covered by these words. They do not protect, for 
example, against that natural and inevitable action of the 
winds and waves, which results in what may be described as 
wear and tear. There must be some casualty, something 
which could not be foreseen as one of the necessary incidents 
of the adventure. The purjmse of the policy is to secure an 
indemnity against accidents which may haiipen, not against 
events which must happen. It was eont(‘udcd that those 
losses only were losses by perils of the sea, which were 
occasioned by extraordinary violence of the winds or waves. 
I think this is too narrow a construction of the words, and it 
is certainly not supported by the authorities, or by common 
understanding. It is beyond question, that if a vessel strikes 
upon a sunken rock in fair weather and sinks, this is a loss by 
perils of the sea. And a loss by fotmdering, owing to a vessel 
coming into collision with another vessel, even when the 
collision results from the negligence of that other vessel, falls 
within the same category.” 

(c) "Where rats gnawed a hole in a pipe on board a ship and, 
the shipowners not being ueglig(*nt, sea-water escaped and 
damaged a cargo of rice, this was a loss by perils of the sea : 
BamUton, Fraser cfe Co. v. Pandorf <& Co.^ 

I think the idea of something fortuitous and unexpected 
is involved in both words, ‘ peril ’ or ‘ accident ’ ; you could 
not speak of the danger of a ship’s decay ; you would know 
that it must decay, and the destruction of the ship’s bottom 
by vermin is assumed to be one of the natural and certain 
effects of an unprotected wooden vessel sailing through 
certain seas.”‘ 


There was a peril of the sea no less because the hole was made 
by vermin within, not by a sword-fish from without.* 

(d) "Where rice had been damaged by heat caused by the 
closing of ventilation during a voyage to prevent the incursion 
^ the sea, and the weather and sea constituted a peril of the 


* Amould, 8. 812. See also per Lord Halsbury, L.C., in HamtUon, Fraser A Co. 
^ Pander/ to Co. (1887), 12 A.C. 618, 623. But see the speech of Lord Wrisht in 
The Canada Buie Mule Case [1041] A.C. .66, 70, infra, 317. 

» (1887), 12 A.C. 603, 609. 

» (1887), 12 A.C. 618, 


* Ib.. 624, 626, per Lord Halsbury, L.0 
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aea, the loss was due to peril of the sea : Canada Bice MiUs^ I4d* 
y* Union Mcmm <fe General Insurance Oo.j Ltd} 

Lord Wright declared : — 

Where there is an accidental incursion of sea-water into 
a vessel at a part of the vessel, and in a manner, where sea- 
water is not expected to enter in the ordinary course of things, 
and there is consequent damage to the thing insured, there is 
prima facie a loss by perils of the sea. The accident' may 
consist in some negligent act, such ac improper opening of a 
valve, or a hole made in a pipe by mischance, or it may be 
that sea- water is admit te<l hy stress of weather or some like 
cause briiigii'g the sea over oj>enings ordinarily not exposed 
to the sea, or, even without stress of weath(*r, by the vessel 
heeling over owing to some accident, or by the breaking of 
hatches or other coverings.^’^ 

It is a question of fact. A failure to close the ventilators is 
just as mu(*h ‘‘ an accident of navigation ’’ as the improper 
opening of a valve.® In the present case the ventilators were 
closed through a storm. A storm may be a “ normal incident 
of a voyage ; if, in consequence, a cargo is damaged by incursion 
of the sea, it is for the jury to say whether the damage was due 
to a peril of the sea. Even where damage is caused by a storm 
whose incidence or force is not exceptional,^^ the loss may be 
due to perils of the sea.* 

Was damage caused not by the incursion of sea water, but by 
action taken to prevent the incursion, recoverable as loss due 
to perils of th<' sea? The closing of the ventilators is to be 
regarded “ not as a separate or independent cause . . . 

but as being such a mere matter of routine seamanship 
necessitated by the peril that the damage can be regarded as 
the direct result of the peril.'*** 

“ Proximate cause ” in insurance law does not necessarily mean 
the (‘ause ]mi in time, but ‘‘ what is • in substance ' the cause,”® 
or the cause to be determincfl by oommonscuise principles.”® 

H1941] A.(\ fif). 

» lb., m, m. 

^ Ib.f 69. iSoe N(ter CV., lAd, Licemts Insurance Company, Ltd. (1944), 
I All E.R. 341, 343, where Tucker, thought that if cargo properly stowed, 
and m good (condition when loaded, had become atored in through the labouring 
of a ship in heavy weather, that would be a loss due to a peril of the sea. 

* lb., 70. Lord Wright quotes from the speech of Lord Sumner in Mountain 
V. Whittle [1921] 1 A.(\ 616, 630, 631, where a bow wave raised by a tu^ and tow 
raised four feet of water into the defective seams of a houseboat : “ and sinking by 
such a wave seems to me a fortuitous casualty ; whether formed by passing steamers 
or between tug and tow it was beyond the ordinary action of wind and .wave, or 
the ordinary incidents of such towage.” 

•Citing Lord Finlay m The L*^ylani Shipping Case [1918] A.(\ 330, 365. 

* Citing Lord Dunedin, ib., 362. 
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2. Proximate Cause Alone 

If the proximate cause of the l(ras of a ship is perils of the sea, 
e.g., grounding through the extinction of Ughts during a war, 
the marine risks underwriters remain liable : lonides v. Universal 
Marine Insisrance Co.^ 

In ascertaining the rights of the parties, said Willes, J., 

“ You are not to trouble yourself with distant causes, or 
go into a metaphysical distinction between causes efllcient 
and material and causes final ; but you are to look exclusively 
to the proximate and immediate cause of the loss/’ 

This does not mean proximate in point of time, for the entry 
of sea water is almost inevitably proximate in point of time, 
and the entry of sea water is a peril of tlie sea. It means 
proximate in “ efficiency as an operatinu factor upon the result.”'-* 
This maxim has “ always been treated as of special sanctity in 
marine insurance . . . 

Six thousand five hundred bags of coffee, valued at £26,000, 
were insured on a voyage from Kio de Janeint to New Orleans, 
and thence to New York, “ warranted free from capture, seizure 
and detention . . . and free from all consequences of hostilities 
. . . ” At the time of the ship’s departure, the American 
Civil War was in progress. The ship was Federal ; the cargo, 
neutral. On the voyage from Now Orleans to New York the 
master, “ being out of his reckoning,” through the extinct ion by 
the Confederates of headland light at (’ape Hattera.s, went on 
shore off North Carolina, without any possibility of getting off ; 
the slup was boarded by Confederate officers and the captain 
and the crew were detained as prisoners. Federal salvors 
salved 160 bags ; but for Confederate interference, they might 
have salved 1,000 more. The next day, the w^(‘ather bt'came 
boisterous and all the cargo on board was lost. The insurers 
were liable for a partial loss, through perils of the sea, in respect 
of the coffee on board which could not be saved ; for the cargo 
saved, and for the cargo which, but for the Confederates, would 
have been saved, the insurers were not liable. 

Erie, C.J., gives iminted illustrations of the “ consequence of 
h<»tilities.” If, during an attempt to seize the ship, the master 
ran ashore and the ship was lost, that would be a loss in 
“ consequence of hostilities.” On the other hand, “ if the ship 
is chased by a cruiser, and to avoid capture, gets into a bay 
where there is neither harbour nor anchorage and is, in conse- 
quence, driven ashore by the wind and lost, the proximate 

» (1863), 14 C.B. (n.s.) 269, 289. See the learned arguments of Queen’s Counsel 
(•t 283-28.3) ; on the one side, Bovill and Lush ; on the other, Brett and Meltish. 

• Per Lord Shaw m Leyland Shipping Co. v. Nonvich Union Fire Iruumnee 
Soeiety [19181 A.C. 350, 370 ; and per Lord Dunedin, ib., at 363, 

* liocd Wright, Legal Btaayt and Addreeeee, 283. 
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cause of the loss would be i>erils of the sea, not the attoupt at 
seizure.”^ 

The extinction of the headland light may, or may not, have 
been the cause of the destruction of the vessel, said Wiiles, J., 
but it was not “ the proximate and absolute certain cause of the 
loss ” — ^which was getting on the rocks at the Hatteras inlet.* 

“ The words ‘ all consequences of hostilities ’ refer to the 
totality of causes, not to their sequence, or their proximity ‘ 
or remoteness.”* ' 

If there had been no hostilities the 1,000 bags would have been 
saved.* But did the hostilities have any effect in bringing 
about the loss of the rest of the cargo t® 

« The 6,350 bags were lost to the assured and to all mankind 
from the moment the ship settled on the rocks without a 
possibility of their being brought on shore.”* 

Byles, J., gave a lively illustration : — 

“ Suppose a man throws himself into the Serpentine, and 
the means of rescuing him are not at hand, and he is drowned. 
Could it be said in that case that the man was drowned because 
of the absence of the saving i)ower ? Apply that here. The 
absence of the light at Cape Hatteras was but the absence 
of a warning, leaving the proximate and immediate cause of 
the loss, the miscalculation of the captain wdiioh is plainly a 
loss by the perils of the sea.’” 

3. “ Dominant ” or “ Proximate in Efficiency ” 

Where a torp«'doed ve.ssel, taken into port, sinks through 
inability to resist a moderate amount of rough weather, the war 
peril (»c. the torpedo), though earlier in time, is the proximate 
or “ dominant ” cause of the loss : Leyland Shipping Co. v. 
Norwich Union Fire Insurance Society.* 

The ship, on a voyage from 8outh America to Havre, was 
torpedoed near Ha^ re. With the aid of ttigs she reached Havre 
on the same day, wliere she was taken alongside a quay. A gale 
sprang up, causing her to bump ; she was ordered to the outer 
breakwater, where she was moored ; her bulkhead finally giving 
way, she sank. 

Lord Dunedin said : — 

“ The case turns on a pure question of fact, to be determined 
by common-sense principles. What was the cause of the loss 
of the ship t I do not think the ordinary man would have any 

‘(1863), 14 C.B. (N.S.) *16.. 289. » /6., 290. 

»/6.. 294. ‘/ft., 205. 

» lb., 296, 297. 

• [1918] A.C. 360, 363. Contnwt The Lavington Court (1044), 2 All E.R. 249, 
where a torpedoed ahip sank fourteen days later. The claim was for hire nnder 
a obarterpa^, and on the &ot8 it was held that no actual or constmctlTe totid 
loH had ooonr)^ on the date when the motorship was twpedoed. 
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, difficulty in answering she was lost because she was 
torpedoed.”^ 

Lord Shaw of Dunfermline observed : — 

“ The true and overruling principle is to look at a contract 
as a whole and to ascertain what the parties to it really 
meant. What was it which brought about, the loss, the 
event, the calamity, the accident t And this not in an 
artificial sense, but in that real 8en.se which parties to a 
contract must have had in their minds when tiicy .spoke of 
cause at all. 

Proxima causa is not the <;ause nearest in time. “ Chain of 
causation ” is an inadequate figure : — 

“ Causation is not a chain, but a net . At each point inlluen(*es, 
forces, events, precedent and simultaneous, meet ; and the 
radiation from each point extends infinitely.’’- 

“ The cau.se whicli is truly proximate is that which is 
proximate in efficiency. That efficiency may have been 
preserved although other causes may meantime have sprung 
up which have not yet destroyed it, or truly impaired it. . . . 

“ Proximate cause is an expression,” continued Lord Shaw, 
“ referring to the efficiency as an operating factor upon the 
result. Where various factors or causes arc concurrent, 
and one has to be selected, the matter is determined as one of 
fact, and the choice falls upon the one to which may be 
variously ascribed the qualities of reality, predominance, 
efficiency.”® 

4. “ Direct Cause” or “ the Meaning of the Contract ” 

“ Cause and effect are the same for underwriters as for other 
people. Proximate cause is not a device to avoid the trouble 
of discovering the real cause or the ‘ common-sense cause ’ 
... I believe it to be nothing more nor less than the real 

>[1918] A.C. 362. 

-lb,, 369. Cardozo, J., cites this in Bird v. St. Paul Fire Marine 

Inmifance Co. (1918), 224 N.Y. 47, saying : — 

“ From tills complex web, the law picks out now this cause and now that 
one. The same cause producing the same effect may lie proximate or remote 
as the contract of the parties seems to place it in lightjor shadow. That cause 
is to be held predominant which they would think of as predominant. A 
common-sense appraisement of every-day fornm of sjx'^ech and modes of thought 
must tell us when to stop. It is an act of ‘ judgment as upon a matter of fact.' " 
And finally, these great words : — 

** Everything in nature is cause and effect by turns. For the physicist, one 
thing is the cause ,* for the jurist, another. Even for the jurist, the same cause 
is alternately proximate and remote as the parties choose to view it . . . A 
collision occurs at sea, and fire supervenes. The fire may bo the proximate 
cause and the collision the remote one for the purpose of an action on the policy. 
The collision remains proximate for the purpose of suit against the colliding 
vessel. There is nothing absolute in the legal estimate of causation. 
Broxlmity and remoteness are relative and changing concepts.** 

«/6., 370. 
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meaning of the parties to a contract of insuxance . . . The 
eausa proseima rule is not merely a rule of statute law, but 
is the meaning of the contract writ large ... I Ibinh, 
‘ direct cause ’ would be a better expression than eawa 
proxima ” ; Becker^ Gray & Co. v. London Asaurance 
Corporation, per Lord Sumner.* 

In July, 1914, the plaintiffs, British merchants, shipped goods 
on a German ship, for carriage from Calcutta to Hamburg and 
insured them against the usual perils, including “ men of war 
. . . enemies . . . takings at sea, arrests, restraints and detain- 
ments of all kinds, princes and people of what nation, condition 
and quality soever.” While the goods were at sea, war broke 
out ; tlie master put into Messina, a neutral port, to avoid 
capture, and the voyage vas abandoned. The merchants 
gave notice of abamlonment which the company refused to 
accept. At the trial, a letter was produced from the Admiralty 
stating that any (Jerman steanier proceeding through the 
Mediterranean to Hamburg would have been in peril of capture 
by British or allied warships when outside neutral waters. 

The plaintiffs were lurt entitled to recover for a constructive 
total loss ; the adventure was frustrated, not by an insured 
peril, but by the voluntary act of the captain in taking refuge. 

“ It was self-restraint, not restraint of princes, that 
hindered th«> captain from putting to sea,” Lord Sumner 
declared. ** 1 d(» not say that he ought to have done 
otherwise*, but the plain fact is that he could do as he liked.”* 
His action was v<duutary ; there was no duress, “ no 
opportunity for saying that his will was not free, except upon 
grounds too theological to be worth pursuing."® 

5. Selecting “ the Jtelevant Came or Carnes ” 

Tn a case where a shipowner was liable for loss or damage to 
goods, however earned, if his ship was unseaworthy when she 
began her voyage, and if, but for that unseawortliiness, the 
loss would not have happened. Lord Wright made important 
observations upon meaning of ” cause ” : Smith, Hogg Case.* 

‘[1018] A.O. foi, 112, 113, 114, affirming [19l’61 2 K.B. 1587 andTTsliTF K.R 
410, 415, a dociaion of Bailhaohe, J. : An attempt to avoid capture is not the aaine 
thing as capture/’ See per Lord DiimKlin (at 107, 108 of [1918] A.C,) for the 
American rule ; Queen Insurance Co, v, OhM Insurance Co, (1923), 263 U.S. 487, 
per Holmes, J. 

*[1918] A.(\. at 111. 

*/5., at 114. For the construction of causation in policies of insurance* 
Lord Sumner cites a decision of Lord Mansfield in Joms v, SchmoU (1785), 
1 Term Rep. 130n, a policy m prime slaves, to pay for mortality by mutiny. 
Lord Mansfield did not allow the value of those slaves who chose death 1^ fssting 
or died through despondency : this is not a mortality by mutiny, but the reverse ; 
for it is by failure of mutiny.” See Broom, Legal Jlfoirims (1939), 10th ed., 138-144. 

Hogg Oo., Ltd, v. Black Sea^ Baltic General Inewrance Oo,„ lAd, [1940} 
A*C. 997. 1003, l(KH. 


21 
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What event is a “ relevant or decisive cause ” varies with 
the case : “ the selection of the relevant causes will generally 
vary with the nature of the contract.”^ 

“ There is always a combination of co-operating causes, 
out of which the law, employing its empirical or common- 
sense view of causation, will select the one or more which it 
‘ finds material for its special purpose of deciding the particular 
case.”® 

In marine insurance, negligence causing the loss does not 
generally affect the right to recover. In carriage of goods by 
sea, the shipowner, apart from express exceptions, is generally 
liable for loss by negligence. Liability in marine insurance 
d^ends, “ broadly speaking, on the casually being caused 
directly by the happening which the contract stipulates to be 
the event on which the indemnity becomes exigible.”® In marine 
insurance there may be — 

“ a competition of causes so that it is necessary to determine 
which event is the dominant cause.’” 

6. SeuttUng, not a Peril of the Sea 
The loss of a ship by scuttling with the connivance of the 
owner is not a loss % “ perils of the seas ” : P. Samud <£ Co. 

V. Pvmas.^ 

A special clause has since been inserted in cargo policies to 
ensure that innocent cargo owners should not suffer. 

Bailhache, J., had found that the Origorios was thrown away 
by the master and engineers an<l some of the crew, with the 
connivance of the owner. Water was deliberately let into the 
ship and a sham explosion was caused. The mortgagee, 
innocent of complicity, was entitled to recover. 

This judgment was reversed by the Court of Appeal, who 
decided that loss by scuttling was not a loss by peril ot the sea.® 
This decision the House of Lords (Lord Sumner dissenting) 
affirmed. 

Was the “proximate cause” “the act of letting the water 
into the vessel or the actual inrush of the water,” asked 
Viscount Cave.® Apart from authority, he felt no doubt that 
the former was the true view.® The scuttling was “ the real and 
operative cause ” ; the entry of the sea water was part of the 
effect.* Thus also, Viscount Finlay : — 

» [19401 A.C. 997, at 1003. » lb.. 1003, 1004. 8upra, 320, note 2. 

*/6., 1004. 1006. 

*[1924] A.C. 431 ; Bee Amould. bs. 822 and 1283. He cites the rule as to onus 
of proof laid down by Branson, J., in The (Jlona (1935), 54 LL L. Rep. 36, 50. 

•Ib.. 447. 

^ [1923] 1 K.B. 692. See the judgment of Scrutton, L.J., at 618-620. 

* [1924] A.C. 446. * lb.. 446, 447. 
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The scuttling of this vessel occurred on the seas, but it. f 
was not due to any peril of the seas ; it was due entirely to 
the fraudulent act of the owners. The scuttling was not 
fortuitous, but deliberate, and had nothing of the element of 
accident or casualty about it. Storms are ^ fortxiitous ’ ; the 
ordinary action of the waves is not, and fraudulent scuttling 
is even more decisively out of the region of accident. The 
entrance of the sea water cannot for this purpose he separated 
from the act which caused it.’"^ 

Lord Sumner delivered weighty and ironical dissent.® 

IsTeithor negligence nor the liability to be indicted for man- 
slaughter should affe(*t the right of the owners to recover from 
the underwriters.® “ An act has been intentionally done, 
which let in the water, as it might be expected to do, and the 
loss resulting from that act is a loss by perils of the sea.’’^ It 
had been argued that a ‘‘ peril on the sea ’’ was not the same 
thing as a “ peril of the sea.” Lord Sumner agreed ; but in 
law epigrams only dazzle . . . 

The interpretation of the term is now statutory. 

Perils of the seas refer to accidents or casualties of the 
seas, so, evidently, accident or casualty is the point of the 
definition. Fortuitous, probably, adds nothing to either 
substantive. 

A fortuitous casualty is a matter of chance, a mischance ; 
but in causation there is no chance. The effect is caused, 
it docs not happen . . , Wliat difference does it make how 
the hole >\as made, by negligence or by crime, by impact of 
heavy cargo slipping from the slings, or contact with floating 
submerged wreckage t (liven the hole and the water, nature 
does the rest ... I do not see how it can be affirmed that 
the ship did not go to the bottom by getting loo full of water, 
whether the owner let the water in at the beginning or not . . 

A ship is none the less burnt and destroyed by fire because 
the striking of the match was an act of arson.”’ 

7. Scvttling by Hostile Action 

When a ship is sentiied by order of the German Ketch in 
consequ(‘iice of hostilities, there is an actual total loss, which 
can be recovered as a loss by enemies ” : The Minden,^ 

' [1024] A.C. 453, 454. « Ib„ 460-483. 

* Ih,t 462. See the examples given, where the difference in “ frame of mind ** 
may range from “ conscious rectitude through panic and intoxication to crime ” 
— the action ia the same (at 463). 

* 16., 463. » /6.. 464. ® ih., 465. 

’ Ib; 466. If a scuttled ship is not proximately lost by j^rils of the sea, every 
cargooowner losing goods is uninsured. Lord Sumner indicates the curious 
res^to that may follow (t5., 473, 474). Lord Wright Bamys and Addresses, 286> 
oiiUoises the decision of the majority. 

•[1042] A,t\50. 

2U 
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V. WAR RISKS AND PERILS OF THE SEA 

1. WarratUed Free of Capture and Seizure 
A clause is usually inserted in a policy of marine insurance, 
relieving the underwriters from the consequences of “ capture 
and seizure ” of a ship. The “ f.c. and s.” clau.se runs thus : — 

“ Warranted free of capture, seizure, arresl , restraint, or 
detainment, and the consequences thert*of, or of any attempt 
thereat, piracy excepted, and also from all consequences of 
hostilities or warlike operations, whether before or after the 
declaration of war.”' 

The difference betw^een “ capture ’’ and ‘‘ seizure ” is explained 
by Lord Fitzgerald in Cory v. Burr : 

“ ‘ Capture ’ an<i ‘ seizure ’ do not mean the same thing. 
‘ Capture ’ would seem properly to include every act of 
seizing or taking by an enemy or bcdligenml . ‘ Scdzure ’ 
seems to be a larger term than ‘ captun* ’ and goes beyond 
it and may reasonably be interpreted to embrace every 
act of taking forcible possession either by lawful authority 
or by overi)owering force.”* 

The following rub* applies, whether the facts ])oint to ca]>ture, 
or to seizure : — 

“ Under a w^arranty to be free from capt ure or .seizure, it 
matters not whether th(“ act done be lawful or unlawful, 
whether by private individuals or by persons armed with 
State authority, the underwriter i.s not liable.”’ 

2. Beetraint of J‘rineen 

The un<lerwriter is liable for all h»sK occasioiu'd by the 
public acts of his home (lovernnuMit in <letaining, amssting 
or laying an embargo on the ship either in the home or a bireign 
port for any other cause than a violation of law, an<l it is 
immaterial whether the acts of the home GoverniiKUit art' 
l^l or illegal.”* 

In Sanday’s Case,^ British merchants shijtped Un.se('d on two 
British ships in the River 3‘late for carriage to Hamburg, having 
sold the linseed to Gennan merchants, but rt'taining the jn'operty 
until delivery. They insured against, inter alia, “restraints 

* CSted in Amould, s. 905 ; McKair, 262, See also the judgment of Atkin, L.J., 
in Britain Steamtkip Co. v. /J. [1919] 2 K.B. 670, 692-701. 

* (1886), 8 App. Cas., 393, 4a6. Arnould, s. 829. 

* Amould, 8. 906, citing Jtobinson Odld Mining Co. v. Alliance Inmirnme Co. 
[1004] A.C. 369. 

* Amould, 8. 803. See (1946), 78 LI. L. Rep. 240, 242. 

* Sunday v. Britith <fc Marine Foreign Ineurance Co. [1916] 2 K.B. 781, per 
Bahhaohe. J., at 787, and the Court of Appeal, at K08, per Lord Reading, O.J. 
/Swinfen Eady, L.J., dissenting). Affirmed |1916] 1 A.C. 660, tub nam. 
Britisk A Foreign Marine Intwraruse Co., Ltd. v. Sanday. See McNair, 250-262. 
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and detainments of all kings, princes, etc/’ War broke out 
while the goods were at sea. The owners of one ship cabled 
to the master during the voyage and in pursuance of orders he 
put in at a British port. The other ship, on arriving in the 
Channel, was signalled by a Preneli cruiser to go into a British 
port, which slie did. The master there learned that war had 
begun. The further prosecution of the voyage, accordingly, 
became illegal. The ships discharged the goods at British 
ports and th(^ merchants gave the insurance (‘ompauy notice 
of abandonment. They tlien sued upon the policies as for a 
const luctive total loss, and were held entitled to recover. 

The ‘^proximate cause” of the loss w^as ‘‘restraint of 
princes,” even though no force was used ; “ any authoritative 
prohibition on the part of a governing power, or the operation 
of municipal law, is sufficient,” said Bailliache, J.,^ referring to 
Miller v. Law Aeeideni Insiiranec Co.* i^estraint by the British 
Government is in(*liuled, provided that this is “ for any other 
cause than a violation of law^”^ 

** A British subject does under a restraint clause in the 
present form insure hims<‘lf against loss eaused by a compliance 
with the law of his eountry or th<‘ commands of his Govern- 
ment, although h<‘ (Miuiot and does not insure himself against 
a loss eaus(‘d by a <lefian<»e of such law or eoiumands.”* 

Now, a loss arising from steps voluntarily taken to avoid a 
peril, because of a blockade and for fear of capture, is not due to 
the fieri] ; Hadkinaon v. Robinson,^ In the present case, 
however, “ tiic' restraint took the form of eoinmon hw, which 
upon tlie oulbn*ak of war sjirang automatically into force, and 
of th(‘ (‘omniands issued by proelumation.”® 

** A shipowner who kei*ps his vessel at home or diverts her 
to a home port in obeilienee to such a proclamation is not 
taking steps to avoid that particular peril, but is submitting 
to its operation. In such a ease restraint of princes is the 
proximatt* cause of loss.”^ 

^ [1915] 2 K.B. 781, 785. 

® I1903J 1 K.B. 712, 721, 722. A decri'e of <i foreign government, whereby the 
landing of oattl<» 18 prohibited, is a “ restramt of princes or people." Mathew, L.J., 
said : “ If actual force was not used it was because there was no opposition. The 
master Hubmitted to the orders of the administration. The result to the assured 
was the same as if force had hecm used . . See Amould, s. 807. 

* [1915] 2 K.B., at 786 788, adoptmg Phillips, Imurancc^ 3rd ed., para. 1109. 

* [1915] 2 K.B. 788. 

* (1803), 3 Bos. Sc P. 388, 392 : ** The detention of the cargo on board the ship 
at a neutral port in c^onsoquence of the danger of entering the port of destination 
cannot create a total loss within the meaning of the policy, beoauae it does not 
arise firom a peril insured against " : per Lord Alvanley, C.J. Ififra, 326, 827. 

* [1916] 2 K.B. 789 ; Arnould* s. 832 ei mq . , Scrutton, art. 82. 
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In the Court of Appeal, Lord Beading, (j.J., said : — 

“ The term ‘ arrests, etc., of kings and princes and people ’ 
refers to political or executive acts ...” 

Acts of State are “ clearly included ” ; a declaration of war is an 
Act of State : — 

“ A political or executive act may, however, be an act of 
interference, and of forcible interference, notwithstanding 
that force is not actually exerted. The executive has the 
power of compelling obedience to its orders by the exercise 
of force if necessary, the force need not be actually physically 
present when the master of the vessel submits to an order of 
the executive. The imister acts in obedience to .such an 
order without requiring the exertion of force to coerce him 
into submission, because it would be useless to refuse to 
submit ... It is not necessary that an actual exertion of 
force should be made to constitute a restraint.’” 

Whether it was a legal or an illegal act, mattered not ; the 
captain was bound to obey the decree. The loss of the voyage 
was the direct consequence of the act of Slate, and, therefore, 
a loss by restraint of kings and princes.* 

As a result of this ease, Lloyd's underw3-iter.s dt* vised the 
“ British and Allie.s ('apture Clau.se 1916 ’’ : — 

“ Warranted free of any claim arising from eai>ture, seizure, 
arrest, restraint or detainment, except by the (‘inmiies of 
Great Britain or by the enemies of the count r> to which the 
assured or the ship belong.s.” 

In 1919 this clause became the following : — 

“Warranted free of any claim based upon los.s of, or 
frustration <»f, the insured voyage or adventure, caused by 
arrests, restraints or detainments of kings, prinei's or peoples.”® 

3. Apprehension of Restraint 

“ The words ‘ restraint of princes ’ do not, in my opinion, 
extend to the apprehension of restraint. Such is neither the 
meaning of the words nor the 8(*nse of the clause ” : Watts, 
Waits & Co., Ltd. v. Mitsui <k Co., Ltd., per Lord Humner.* 

In June, 1914. the defendants agreed to jirovide a steamer to 
proceed to the Sea of Azov, load sulphate of ammonia and carry 
it to Japan. The exceptions clause included restraint of princes. 
On 1st September the defendants declined to name a steamer, 
stating (as was not the fact) that the British Government had 
prohibited steamers from going to the Black Sea. The plaintiffs 
accepted this refusal as a repudiation. On 6th September, the 
Turkish Government closed the Dardanelles. The plaintiffs 

» [1916] 2 K.B. 802. » lb., SOB. * McNair, 252. 

*[1917] A.C. 227, 246, affirming the Court of Appeal [1916] 2 K.B. 826, and 
Bailhaohe, J. [1916] 2 K.B. 830, 
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had already bought- the sulphate of ammonia, and, being unable 
to procure a steamer, failed to take delivery, and the price of 
ammonia having fallen, paid their sellers £4,500 to be quit of 
this bar^in. Bailhache, J., found that if a ship had been sent, 
the closing of the Dardanelles would have prevented her passage, 
but that the plaintiffs could, and would, have effected an 
insurance against sea and war risks on the value of the cargo 
at the port of destination. Tt was held that a reasonable 
apprehi-nsion of the closing of the Dardanelles, although justiffed, 
did not constitute a restraint of princes. 

*• Kestraint of princes,” said Lord Dunedin, “ to fall within 
the excc})tion, must be an existing fact and not a mere 
apprehension . . . 

Tt would be useless to try to tix by d('finition the precise 
imminence of peril wdiich would make the restraint a present 
fact as contrasted with a future tear. The circunistances in 
ea<‘h particular case must be con.sidered.’” 

If mere appreliension were a “restraint,” this would lead, 
Lord Sumner observed, to the “ interpolation of a period of 
8us])ense during which neither party could be certain of his 
rights . . 

4. Embargo by Vouniry of Aasurr/l 

Where the assured and the underwTiter are subjects of ditJerent 
States, the assured is not “ identified ” with the acts of his 
own Government, unless war between the tw-o States renders 
the contract of indemnity unlawful : Aiihert v. Gray? 

Q'he headnote reads : — 

“1. The clause in an ordinary policy of marine insurance 
on a ship and goods which insures against losses occasioned 
by ‘ arrests, ri'straints and detainments of all kings, princes 
and people, of what nation, comlition or quality soever,’ 
applies to a seizure of the ship in (‘onsequence of an embargo 
laid on her by the sovi'reign of the country' of tlie assured, for 
the purpose of carrying on a war with another power . . . 

2. There is a distimiion in this respect between an embargo, 
in a time when there is peace between the countries of the 
insurer and the assured, laid on for a purpose wholly 
unconnected with hostility' either existing or expected, and 
an embargo conmwted with such hostility.” 

The ship was restrained at Goruniia by order of the Spanish 
Government, who, requiring them for transport, laid an embargo 

* [1917] A.C. 238. See Campbell, 53-68. 

* fl917] A.C. 248. 

* (1862). 3 B. ft S. 163, 169 (Exch. Chamb.). See argument at 177, 178 tat 
Ameiioan authorities, rejecting the doctrine m Convnay v. Oray (1809), 10 East 888, 
OTwraled by the present esse. See Janson'a Cok [1902] A.C. 464, 608. 
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on all vessels. The plaintiffs, who were Spaniards, sued upon a 
policy on goods by which they were insured, inter alia, against 
restraint of princes. 

The defendant argued that the ship was restrained by the 
acts of the plaintiffs, on the fiction that every subject of every 
State consents to every act of the government of his State. 

“ The assertion,” said Erie, C.J., “ that the act of the 
Government is the act of each subject of that Government, 
is never really true. In representative governments it may 
have a partial semblance of truth, but in despotic governments 
it is without that semblance.”* 

6. Burden of Proof : Propositions of Bailhache, J. 

Where a ship is missing, and there is no direct evidence of 
the cause of the loss, the coiurt draws the api)ropriate inference 
from the weather conditions, the experiences of other vessels 
and the presence or absence of local enemy activity : Munro, 
Brice ds Co. v. War Risks Association, Ltd.^ 

The ship had never been heard of after she left ; there was 
no suggestion that she struck a mine, or did so outside the 
danger area in which submarines were active. On the other 
hand, the weather was bad and the seas were liigh : the deck 
cargo was an added source of danger. 

“ I think she may have been (torpedoed),” said Bailhache, J., 
“ but 1 cannot say she was. Equally I cannot say she was 
not. . . . Here all that can bo proved is that a vessel is lost 
at sea. No one knows how ; the loss falls upon the marine 
policy. The assured having proved that his vessel foundered 
at sea has proved a loss by peril of the sea, for in the last 
resort every vessel that sinks at sea is lost by a peril of 
the sea.” 

The plaintiff fails if, on the evidence, the probabilities are 
equally in favour of a lo.ss by the perils insured against and a 
loss by other perils. It is not necessary (or the assured to 
prove that his ship was not lost by the excepted causes.® 
Bailhache, J., formulated five propositions for determining 
the burden of proof in similar cases : — 

1. The plaintiff must prove such facts as bring him prima 
facie within the terms of the promise. 

2. If the exceptions are not as wide as the promise, it is 
sufficient for the plaintiff to bring himself prima facie within 
the promise, leaving it to the defendant to prove that the 
plaintiff’s case falls within the excluded exceptional class. 

*3 B. & >S. 1H2. AW qvaere* 

«IW812K.B. 78, 80,81. 

• Ib., 38. Aniould, s. Sec* The Constantine Case [1942] A.C. 154, inffa* 
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3. Where the exception is as wide as the promise, a plaintiff 
cannot make out a prima facie case unless he brings himself 
within the promise as qualified. 

4. It is a question of construction of the whole instrument 
whethiT the promise is a promise with exceptions or whether 
it is a qualified promise.^ 

5. A promise with exceptions can converted by altering 
the language into a qualified promise ; the form of the 
contract is immaterial.^ 

In another claim arising out of the same facts, the Court of 
Appeal held that, botJi ship and cargo were lost through war 
perils : Ilunro^ Brice & Co. v. Marten,^ 

0. Hailing without Lights on Mercantile Adventure 

A'<‘ssels which, engaged U]K)n a peaceful mission, collide 
during while ria\igHting without lights, are not engaged in 
a wwlike operation.”^ 

The Petersham was in service of the Admiralty (who took the 
risks of war) under a “ T.99 ” chart erparty.^ While carrying 
iron from Bilbao to (llasgow she collidiMl at night with a neutral 
steamship and sank : both vessels, uiuliT Ailmiralty regulations, 
w'ere navigating without lights. 

(a) Bailha<‘he, d., said : — 

yailing without lights at night was a precautionary 
nu'asure to avoid submarine attacks imposed by the Admiralty 
upon all shi]KS, just as was the taking an unusual course,”® 

(h) Ilis decision w as affirmed in the Court of Appeal. 

The risk <»f collision, said Atkin, L.J., is an orilinary risk of a 
commercial venture. The present \oyag<* was simply performed 
in war-time and under war conditions : 

It is an operation in war, but not a warlike operation.’^ 
An inereaso of perils of tlie sea by reason of war does not convert 
those perils into perils of war. 

** An omnibus is proceeding with dimmed lights in darkened 
streets in pursuan<*e of Government orders made for the 
protection of a city and its inhabitants from attack by hostile 

^Kefemng to the judgment of Palles, (\B., in Gorman v. Hmvi-in-Hand 
Insurance Company, I.R. 11 C.L. 224, 230. 

•[19181 2 K.B. 78. nt 88. 89. 

» [1920] 3 K.B. 94. See The Braamlmsh (1945), 78 U. J^. Rep. 70. 

• Britain Bteamakip Co., Lid. v. R. [19I9| 1 K.B. 575 ; affirmed [1919] 2 K.B. 
670 ; [1921 ] I A.C. 99, Sec Amould, «. 905c-/. 

• One in which marine risks W'ero borne by the owners, but war risks by the 
Government.’' See Admiralty Conmisaion^ra v. iSir H, Ropner Co., Ltd. (1917), 
S6 L.J.K.B. 1030, 1033, per Viscount Reading, T.J. 

•[19191 I K.B. 681. 
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aircraft ; is the omnibus engaf^ed in a warlike operation V 
And if by reason of the lack of light it (‘ollidcs with a wayfarer 
or another omnibus, is lli<‘ resulting: injury th<‘ consequence 
of a warlike operation? And was the wayfarer similarly 
engaged in a warlike operation f 

(c) The Bouse of Lords diamisscMl the appeal. 

Tlie sailing w'ithout lights,’’ said Lord Shaw; “added 
to** the quantum of that sea risk ; . . . but ... it did not 
convert the risk into one arising as a consequence of hostilities 

or warlike operations . ’*2 

Lord Sumner puts the point witli characteristic iiKdsiveness : 

‘‘The operation of The Petersham and the operation of 
The Sirra were in each case peaceable; neither was doing 
anything warlike separately, nor were they doing anything 
warlike together. Nor again was tlie operation of those 
who issued the order warlike, though it was performed in 
time of war. It did not becoint^ a warlike o])eration m(*rely 
because its object was to baulk warlikt' op(^rations on the 
part of the enemy . . . The fact is that viwh of those ships 
w’^as making a peaceful voyage under war-tinn* conditions 
and no more. Historically it was due to the enemy’s sub- 
marine campaign, but not as ibs proximate consequ(‘n(*e.”® 

7. JSailwg in Convoy on Mereaniile Adtenlurf 

If a merchant ship, sailing in convoy, strikes a reef and is 
lost, the proximate caus<* is perils of the sea, not a warlike 
operation, flailing with convoy, if the convov is attacked, may 
assume the character of a wailike operation : The MaiianaA 

(a) The Matiana. coming home from Alexandria with a cargo 
of cotton and sailing under compulsory convoy, struck a reef 
in calm weather — in an area knowm to he dangerous — and 
became a total loss. The vessels had bi^eii zigzagging ; tin* 
night was dark ; they were on an unaccustomed coursi*, and 
the currents were variable. The mast(*r, under orders of a 
King’s officer, was not responsible for the course ; neitlier 
was negligent. The vessel was insured both under an ordinary 
marine i»oIicy, containing the f.c. an<l s. clause, and under 
a war risks j)oli(‘y, covering “ all ('onsequences of hostilities or 
warlike operations by or against the King’s enemies . . 

i [1919J 2 K.B., at 696, 697. 

« [1921] 1 A.C. 99, 122, 123. » 7*., J28. 

^ BriUah India Steam Navigation Co. v, Grem [1919] 1 K.H. 632, 636; [1919] 
2 K.B. 670 ; [1921] 1 A.C. 99. 

But for this decision, Scrutton, L.J., would have said that sailing in a convoy 
without lights at night was a warlike operation ; ('hn Lme Skamera^ Ltd. v. Board 
of Trade [1928) 2 K.B. 534, 568. 
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BaiOKwke, J., h«*ld that the loss fell upon the war risks poliey. 
To sail with convoy was a warlike operation ; the assembling 
of the convoy, the voyage, the route and the precautions w«re 
all part of a “ warlike operation.” The stranding happened 
in the course of this operation to which it was directly due. 

(6) The Court of Appeal reversed the judgmeni of the learned 
judge. ^ 

Atkin, L.J., in liis judgment in the Tetcreham Case, said : — 

“1 think that warlike operations connote the attributes 
of operations that form part of a series of acts of war, bellig- 
erent acts by combatant forces, whether offensive or defensive.” 

The risk of collision is an ordinary ri.sk of a commercial 
adventure. 

‘‘ ‘ Hostilities * imply nations at war with one another. 
Warlike operations are included in the word ‘ hostUities,’ 
but may range outside it ; as, for instance . . . where 
national t(*rntorj is being protected in anticipation of war by 
defensive methods ap}>ro]male to war, that is to say, by laying 
down mines. 1 do not think that warlike operations need be 
directed to the immediate hurt of the enemy: I incline to 
think that during war almost any action or movement of the 
combatant forces in the course of their combatant duties 
while exercised in the area of war could be included.”® 

It was fallacious to identifj the escorted merchant ships with 
Hhe escorting warships. 

“ The warships are engaged in the warlike operation of 
protecting non-combatant vessels from the enemy. The 
merchant vessels are engaged in the peace-like operations of 
conveying merchandise by sea. The sheep are not the 
shepherd ; and are not engaged in the operation of 
shepherding. ”® 

The loss was caused by an ordinary sea jieril, i.e., stranding : — 
“ That she struck a reef was a mischance. It could not be 
calculated. It w'as not proximately caused by the order. It 
was precisely the kind of mischance that constitutes a marine 
peril when voyaging on an unknown or uncharted route . . . 
the true r(‘sult of the order w'as thereby to expose the ship to a 
greater chance of suffering a loss from marine peril. ”* 

“ A naval order to incur marine risks by taking a dangerous 
channel, by sailing in a fog-bound area, by navigating at full 
speed, or, as in the last ease, without lights, does not 
proximately cause the loss, if in fact the vessel suffers loss 
from collision or stranding.”® 


‘ 2 K.B. 670. 


* lb., 69S. 

* Jb., 890. 


» Ib., 700, 701. 
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(<?) The Mouse of LordSy by a majority^ affirmed the decision.^ 
Lord Sumner, with ruthless lo^>ie, declared : — 

Sailing with convoy is only sailing in company and is no 
more a warlike operation than sailing alone . . . ?sot every- 
thing done by a King's sliip, or a King’s offl(‘er, in time of 
war is necessarily a warlike operation or the consequence 
thereof. 

To sail in convoy, Lord Wrenbury observed, is to increase the 
maritime risk of collision ; there is no new risk : 1h(‘ object is 
“to give greater security to peaceful operations." To sail in 
convoy is “ an operation adopted in tinn^ of war, but this does 
not . • . make it a warlike operation ... a ]>recaut ionary 
measure is not in itself a measure of defence. 

“ If it becomes necessary to use the wea])on of pre(*aution. 
no doubt a defence may commence. Thus, if submarines had 
been sighted and the escorting vessel had ordered a notoriously 
dangerous course in order to avoid a peril of war — nainel\ 
submarine attack — au<l, in consequence, a vessel had gone on 
the rocks, the case would, I think, hav<‘ be<ui different." 
Moreover, even if sailing in convoy were a warlik<‘ oi>eration, 
how did the loss result in consequence o/that opeiatjon ? 

“ The ship went on the reef not because she was in coinoy 
. . . but because she did not know' where slu» was and did not 
know' of the danger.”^ 

8. Destroyer Patrolling for Submarines 

Where a destroyer, on patrol and looking out for submarines, 
in the act of turning at the end of her beat struck and sank a 
requisitioned merchantman on a dark night, both vessels sailing 
without lights and neither being to blame, tlie (*ollision was the 
direct consequence of a warlike operation : The ArdgantocJc,^ 

In the Court of Appeal, Atkin, L.J., said : — 

The injury to the Ardgantock was proximatel\ caused by 
the impact o| the war vessel moving in the course of its 
warlike dperations. It seems to me unn(*eessary to consider 
whether The Ardgantock was sailing without lights by n^ason 
of her being engaged in a warlike operation or by reason of 
her being engaged in a peaceful operation. The injury was 
directly due to the warlike operation of tlie Tartar, just as it 

1 [1921 1 1 KX\ 99. Lords Atkinson, Sumner and Wrenbury; Viscount (’ave 
and Lord Shaw of Dunfermline, dissentin^^. Viscount Cave sai<l that the loss 
..was the direct result of the orders which were “ a part of the convoying operation ** ; 
the transaction could not be “ split up ” (at 110, 111). Lord Shaw observed that 
the merchant captain and officers were no longer in control ; the orders were 
** clothed with the instant sanction of force ” (at 124). All the ships were under 
a unffied command which was a military operation. 

129. »/6., 135, 136. 

^ AMomey •General v. Ard Coasters^ lAd, [1921] 2 A.P. 141. 


136 . 
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would have beeu in my view if the Tartar had been herself 
injured by running? into an unlighted wreck or other peril of 
the same kind. 

Lord Dunedin put the ease in the form of a syllogism 

‘^Patrolling for submarines is a warlike operation. The 
Tartar was engaged in such patrolling. In the course of that 
operation, and while engaged in it, she ran into the Ardgawtoelc. 
The collision is therefore the consequence of a warjike 
operation. 

9. Warship Proceeding to Pick up Convoy 

Where a warship, while x>roeeeding to pick up a convoy, 
collided on a dark night with a m(*r(*hant ship sailing in convoy, 
both Vessels sailing >\ithoiit liglits and neither being to blame, 
the warship at the tinu‘ of collision was engaged on a warlike 
operation whieli was the direct cause of the damage: The 
Richard de Larrinaga,^ 

Bailhachc, J., said : — 

T think that wiieri one of flis Majesty’s ships is proceeding 
to her station to take up her dutievS as a convoying ship she 
is engaged on a warlike operation/'^ 

And Viscount Finla> declared : — 

“ Protecting conAoys is a form of warlike opt'ration, it is 
an op(‘ration in the (*ourse of war necessary to be performed 
by war vessels for the purjiose of protecting the merchantmen. 
T (*annot sejiaratt^ the ])roeeeding under orders to the spot 
where the* dut> is to be duseharged from the actual discharge 
of the duty itself; both form part of the warlike operation. 
Jt IS just as much a part of a warlike o]HTatioii to get your 
ships or your troops to the sjiot where a thing is to be done 
as it is to do it wlien you get to the* spot.’^**^ 

Lord Dunedin, with characteristic precision, observed ; — 

“ 1 think the Maiiana Case was a clear decision to the effect 
that the escorting ship of a convoj is engaged in a warlike 
operation — the es(*()rted ship is not , . . The Devonshire was 
not actually the escorting sliip, and she was not actually 
convoying, bu< she was on a voyage to pick up a convoy; 
her commission to convoy covered her proceeiiing to the place 
whcTC she was to pick up the convoy, and accordingly I think 

* [19201 3 K.B. 65, 78, nt<*<l at 147, 14S of (1921 J 2 A.C. by Viscount Finlay. 

* //>., 152. In The Corwold 1 1942] .4.C. 091, 697 Viscount Simon, L.(^, thoUfcht 
that this passagi' contained ** a slip in reasoning if it meant that anything 
happening during a warlike operation is a consequence of it. 

•Xitvrnool df London War Insurance Assoemtton, Ltd, v. Matins 

XJnderwnUfs of Richard de Lamnaga [1921] 2 A.C. 141. 

^ [1920] 1 K.B. 705, cited by Viscount Finlay, at I5l of [1921] 2 A.C. ^ 

151, 152. 
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it comes within the decision in the Matiana Case that she was 
engaged in warlike operations. 

10. Transport of War Material from one War Base to another 
Where a merchantman, undcT requisition but carrying general 
cargo, was run down and sunk in the Mediterranean by another 
merchantman requisitioned but carrying ambulance wagons and 
Governmeyit stores from one war base (Mudros) to another 
(Alexandria)^ both ships sailing under orders, at full speed and 
without lights to avoid submarines, and neither being 1o blame, 
the latter ship was engaged on a warlike operation of which the 
loss was a dii’eet consequence ; The Geelong.^ 

The collision between the Geelong (carrying cargo) and the 
Bonvilston (carrying Government stores) hapi)ened on 1st 
January, 1916, and the Court of Appeal took judicial notice 
of the evacuation from Gallipoli, of Mudros as the advanced 
base for Gallipoli, and of Alexandria as the base for th(' Palest in(‘ 
andSalonika operations? Scrutton, L.J. (followingBailhache, Jf ), 
said that carrying ambulance wagons and Government stores 
from one war base to another in time of war, was a warlike 
operation.^ 

The House of Lords held that no judicial notice^ may be taken 
of the date of a particular event, in a modern war,’^ but allirmed 
the decision that the loss was caused by a warlike operation. 
Viscount Cave, L.C., declined to define w'arlikc oj^eratioiis ” : 
Plainly, it does not include all operations in war, or even all 
operations for the purposes of war.”* The Petersham^ carrying 
iron ore for the making of munitions, and the Matiana^ carrying 

41920] K.B,, at 162, 153. 

^Commonwealth Shipping Repiesentaiive v. Peninsular <fr Oriental Branch 
Seroiee [1923] AX\ 191, affirming [1922| 1 K B. 706, 713 et aeq., affirming an order 
of Bailhacbe, J., 709, 710. 

* 716, 718, per Wanmgion and Scrutton, L.JJ. Supra, 2. 

^/6.,710. »/6., 718. 

• [1923J A.O. 191, 197. See also per Lord Dunedin, ib*, 205. And see upon 
judicial notice per Lord Sumner, at 211 : “ to require that a judge should affect 
a cloistered aloofitess from facts that every other man in court is fully aware oiEi 
and should insist on having proof of what, as a man of the world, he knows already 
better than any witness can tell him, is a rule that may easily become pedantic 
and fiitile. Least of all would it be possible to require this detached and blindfold 
attitude towards events which the course of the late war has burnt into the 
memories of us all. It does not, however, seem to me . . , that the month and 
day at or about which a particular military movement was carried out . . . are 
matters . . . of which judges can be required to take judicial notice . . 

Bee, however, per Lord Wright (distinguishing this case), in The Conaerva^ Case 
[1944] A.C. 6, 13 ; in a prize court the judge may act upon ** matters of common 
notoriety,” e.g., that Genoa was a war base of supplies in Italy, or the devices used 
to cover the conveyance of contraband to an enemy destination. He cited an 
observation of Lord Stowell in The Rosalie Betty (1800), 2 C. Rob. 343, 344 ; 
Judges of prize courts “ are n^ to shut their eyes to what is generally passing 
in the world, . . . not to them at all, would not be to do justice.” 
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cottoh possibly for the making of clothing for troops, were not 
engaged in warlike operations.^ On the other hand, the term 
is not confined to “ actual combatant operations against the 
enemy, whether by way of attack or defence.”® 

“ Probably the phrase includes all those operations of a 
belligerent power or its agents which form part of or directly 
lead up to those processes of attack and defence which are of 
the essence of war.” 

The transfer of combatant forces from one war base to 
another is a warlike operation ; thus also, the similar transport 
of munitions of war. Nor is there any distinction between 
munitions and “ the materials for equipping a fighting force, 
such as saddles for the cavalry, field kitchens for the infantry, 
or ambulance wagons for the wounded in battle.”® 

Lord Sumner observed that had tliis been tbe first case of its 
kind, it might have been difficult to say that “ the operation ” 
(sc. of the Geelong), was “ warlike,” 

“ for in itself it was peaceful enough. It was unaggressive, 
it was unobtrusive, not to say furtive ; and the Bonvilston 
would have behaved in exactly the same way, if she had 
been carrying purely a commercial cargo between exclusively 
mercantile ports. 

“ Warlike operations,” he continued, “ is an expression 
deliberately wide and incidentally rather vague, but it has 
been held that a mere operation during war is not warlike, if 
it is not also an operation of war.”® 

“ War base ” is an administrative term and means, in practice, 
“ simply the place chosen by the competent militaiy authority, 
on which to base other operations of war. A place is, therefore, 
not a war base because nature made it so or owing to the fitness 
of things, but because those directing the war chose it for that 
purpose.”® 

11. Category of Bisk, Unaffected by Negligence 
When a ship, engaged on a warlike operation, collides with 
another ship, 

“ the categoiy of war risk cannot be (‘hanged into the category 
of sea risk by r(*a8on of the negligence of those engaged in 
conducting those operations ” ; The Warilda, per Lord Shaw.® 
The Warilda, requisitioned under the terms of charterparty 
T.99, and used as an ambulance, was armed ; if attacked by a 
submarine, the master was instructed to ram the submarine. 
While carrying W'ounded from Havre to Southampton, and by 

' Britain SUamship Co. v. R. [1921] 1 A.C. 99. 

‘[1923] A.C. 199. i'/fc., 199. 

208. « 76., 209. 

* Adelaide ftteamahip Vo. v. R. [1923] A.C. 292, 300 ; afBnning { 1923J 1 K.B. S9 ; 
judgment of MaCatdie, J. (st 63-66), reversed. 
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Admiralty order proceeding full speed and without lights, 
she negligently collided with a British steamer and was injured. 

“ The negligent conduct of warlike operations is a risk of 
war and is one of the risks intended to be covered by this 
particular case.”^ 

Atkin, L.J., reserved the case where loss was caused by 
negligence not of the war vessel but of the nierchant vessel. 
Lord Shaw said : — 

“ The conduct may have been faulty, but it was a warlike 
operation, though faultily conducted . . . Once the category 
of warlike operations attaches to the movement-s of the 
vessel, that category must continue to attach, although those 
movements had an element of negligence in their operations.*’* 
The Warilda'n operjition. Lord Humner said, was a warlike 
operation throughout : 

“as was the whole so were the parts. Hteaming into the 
^ Petingaudet was one of those parts, and none the less so, 
whether it was due to mere misfortune, to (>rror of judgment, 
or to negligent navigation. Had it been done wilfully the 
case might be different.”® 

Negligence is a “ quality of the navigation,” not a “ distinct 
operation.”® Lord Sumner proceeds to state a ])rincipl(* which 
has been reaffirmed in the llouse of Lords'* : 

“ When damage is done by two ships coming into <*olli8ion, 
one being engaged in a warlike operation, and the other on an 
ordinary commercial voyage, the collision is a risk falling on 
the marine poUcy, unle.ss it is taken out of it by being proved 
to be <5aused by warlike ojx'rations, and this proof fails when 
it is shown to be <*aused by the action of the officer in charge 
of the commercial operation, all the more so if his action is 
negligent and blameworthy ; but I think the result would 
be the same if his action was only an error of judgment or wrong 
but excusable in what is called the agony of the moment, so 
long as it is his action that causes the collision effectively and 
proximately, for the ship engaged in the warlike op<‘ration may 
play a minor part, since it takes two to make a oollision.’’® 
The key to the problem is that in collision eases, where the 
question is, who is to blame, negUgeuce is material ; in insurance 
cases where the question is, has the event happen<>(i, negligence 
is only “ evidentiary.'''^ 

Lord Wrenbury concisely declared : — 

“ The negligence does not alter the character of the sea 
peril, which still remains the coma proxima. So, if 1 insure 

" i ri923] 1 K.B., at 77~ .Atkin, L..I. ~ ~ 

* [1923] A.C., at 300. ‘ Ih.. iit 301. 

* See per Lord Uaibham, L.C., Mid Lord Warrington in Thf Clan 
[1929] A.C. 514, 525. 633. 

* [ 1923] A.C., at 305. * 16., 306, 306. 
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my house agamst fire, or my carriaige or car against road 
risks, the ri& that my servant may negligently set the house 
on fire, or that my driver may drive negligently and cause a 
collision, is exactly one of the risks against which I sou|dti 
insurance. I insured against fire or collision. The fire or 
collision occurred and the insurance office is to bear that risk 
to my indemnity. The fire or the collision is the eauga proseima 
of the loss — the negligence is a cause more remote.”^ 

12. Mineplanter, during Armistice, Carrying Mine 

Where a ship carrying a cargo of oats during the armisHoe, 
collided with a mineplanter carrying mines, both vessels being 
equally to blame, negligence did not prevent the collision from 
being a consequence of a warlike operation : The Trevanim,* 
The collision occurred on 25th December, 1918, between 
The Trevanion, under requisition and proceeding from the 
United States to England, and The Roanoke, employed by the 
United States Navy and proceeding from England to the 
United States carrying back mines belonging to that navy — 
perhaps in the belief that the war was coming to an end.* 
There was no evidence of the purposes for which the mines were 
being carried. Kowlatt, J., hold that hostilities having ended, 
tho Roanoke was not engaged in hostilities.* This order was 
reversed by the Court of Appeal. Scrutton, L.J., said : — 

“ if a loss is equally caused by two risks or perils, the person 
insuring or bearing the risk of one of those pei^, is not reeved 
because another peril which he did not insure or bear the 
risk of equally contributes to the loss.”® 

Of the Armistice : that 

“ did not suspend operations of war : the blockade continued, 
and any German ships at sea were liable to capture ; vessels 
carrying contraband were captured and condemned by the 
Prize Court.”* 

After quoting Viscount Cave’s definition, in The Oeelong, 
of “ warlike operations,”’ — which he would amend to re^ 

‘ [1923] A.C., at 308. 

* Board of Trade v. Main Steamahip Co., Ltd. [1029] A.C. 534, affinaing the 
deoision of the Court of Appeal [1028] 2 K.B. 534, who had reverb an ocder of 
Bowlatt, J., »&. 

* See per Sorutton, L.J. [1028] 2 K.B., at 543. 

* [1028] 2 K.B., at 636. See the rrievant terms of the Armistioe, set out ib. 

* [1028] 2 K.B., at 542, quoting the judgment of Lindley, L.J., in BeUcher v. 
Borwick [1804] 2 Q.B. 548, 661, approved in The Leylomd Ca$e [1018] AU 350. 

' [1928] 2 K.B., at 543. By clause xxxiv, the duration of the Armistioe was 
thirty-six days, with option to extend. On failure of execution of aay of the 
olattses, it might be repudiated on forty-eight hours’ notice (ib., at 536, 543). 

See The Sannveig [1022] 1 A.C. 97, 104, per Lord Sumner ; tupra, 20, 21. 

*£1923J AO. 191, 199. 
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“ aU those operations . . . pertaining to or directly connected 
with the war,” Sorutton, L.J., continued : — 

“ Marching down the hill under the command of the Duke 
of York was as much a warlike operation as the march up ; 
and when Johnny came marching homo again, he was engaged, 
in my opinion, on as warlike an operation as when he 
marched out.’” 

This decision the House of Lords affirmed. 

Viscount Sumner said that “ the temporary cessation of 
hostilities, which is all that an armistice in itself inrolves,” 
could not deprive the operation of carrying mines of its warlike 
character.*’ 

13. Collision through Defective Steering Gear 

Where a reqmsitioned steamship, sailing at night in convoy 
without lights, steered off her course because her steering gear 
suddenly broke down, and was struck and sunk by a ship engaged 
on a warlike operation, neither vessel being to blame, the 
coUision was not a consequence of a warlike operation : The 
Clan Matheson? 

The Clan Matkeson had sailed from blew York for antes, 
then a war base, but also an ordinary eommereial port, with a 
cargo, 84 per cent, of which was barley and oats for the civil 
commissariat, and 16 per cent, steel for shells. The Western 
Front, imder charter to the United States tJoverumeut, was 
carrying a cargo of war supplies for that Government to 
St. Nazaire, a war base, Wright, J., held that the loss was due 
to the “ fortuitous motion ” of The Clan Matheson ; the Western 
Front was “ the instrument, but not the cause, of the loss.”* 

The Court of Appeal affirmed this decision. 

Scrutton, L.J., put the following case in argument : — 

“ Suppose a warship anchors, and a merchant ship’s steering 
gear breaks down and she runs into the warship, is the 
collision a consequence of a warlike operation f ”® 

The “ proximate, dominant and direct cause ’’ of the loss 
was the break-down of the steering gear of The Clan Matheson 
and her subsequent steering.® Greer, L.J., dissented, thinking 
that the cause of the collision was the action of the war vessel 
coming into contact with the other vessel without her fault.’’ 

* [1928] 2 K.B., at 644. See also at 647, 648, per Lawrence, L.J. 

*[1929] A.C.,at641, 

*Olm Line Steamers, Ltd. t. Board of Trade [1929] A.C. 614, afSrming the 
deeisiffli of the Coart of Api>eal [1928] 2 K.B. 667 (Greer, L.J ., disaentinc), affirmina 
an order of Wright, J. 

«[1928]2K.B.,at661. 

*J6.,at672. 


* Jb., at 666, and in the judgment (at 671). 
’rt. ,at 677. 
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The House of Lords affirmed the dedsiou of the Court of 
Appeal. Viscount Sumner pointed out that the collision had 
become inevitable before the impact ; The Clan Mathesm 
had become “ irretrievably a loss by a marine peril before the 
collision happened, and the character of the object with which 
she collided was a pure incident. If it had not been the Western 
Front it would have been some other ship.”^ 

A ship or cargo “ physically untouched,” may be “ so affected 
by ” a peril, as to be lost by it, although “ disappearance or 
dissolution ” only come later. “ This peril, having ‘ begun 
to operate ’ and there being no escape, is held then to be the 
proximate cause.”® The Clan Matheson was a “ lost ship ” 
before the impact ; the subsequent events only determine “ the 
mode au<l measure of a lo&s, already caused aliunde.”^ 

VI. DECISIONS DURING PRESENT WAR 

1. “ I’roximatt Cause ” Restated 

Where a requisitioned ship engaged on a warlike operation 
and sailing in convoy, becomes stranded without negligent 
navigation owing to a variety of causes including deviation 
under orders and an unexplained tidal set, the proximate cause 
is a warlike operation : The Coxwold.* 

The Coxwold was requisitioned in September, 1939, on terms 
of the chart(‘r|)arty T.99a and T.773 ; risks of war — ^including 
“ the consequences of hostilities or warlike operations” — were 
tak(‘n by the Minister. In May, 1940, carrying petrol from 
Oreonock to Narvik for His Majesty’s forces, in a convoy of 
m<*rcliantm<‘n, tinder naval orders and guarded by destroyers, 
she stranded near th(‘ Damsel Rocks on the w'cst of the Isle of 
Skye. The convoy had zigzagged and deviated during a dark 
night of squalls to avoid what was thought to be an enemy 
submarine. She turned at right angles to her normal course 
and continued in this direction for half an hour.® Having lost 
her leading ship, and while attempting to pick up the convoy, 
she grounded. 

Sir Robert; Aske, K.C., the arbitrator, found no improper 
navigation, but that “an unexpected and unexplained tidal 
set ” carried the Coxwold eastward. Throi^h fog, the absence 
of the Neist Light, and poor visibility, this set could not be 
detected. Nothing could indicate that the vessel was not on a 

‘ [1921] A.t’., at 627, 628. 

* /6.. at 628. Viuoount ljumner refers to Erie, 0.J.’8 illnstration in the lonides 
Case of a ship becoming embayed on a lee shore while dying from capt<»B : (1863)i 
14 C.B. (N.B.) 269, 280. 

* [1929) A.C., at 629. 

* Yorkshire Dale Steamship Co, v. Minister of War Transport [1042] A.C. 691. 

* Per Visoount Simon, L.C., *6., at 700, 

32a 
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safe course ; the stranding was not due to negligence. The loss, 
he found, was the direct consequence of the warlike operation. 

Viscount Galdecote, G.J., held that the stranding was a loss 
by war peril and that the intervention of the set of the tide did 
not prevent the war risk from attaching.^ 

The Court of Appeal reversed this decision,* holding that the 
loss was caused by a marine risk and that there was no chain 
of causation between the warlike operation and the stranding. 

Loss by going aground, prima facie, is prozimately caused 
by perils of the sea. In argument, MacKinnon, L.J., put 
this suggestion : “ Suppose on this voyage she met very bad 
weather, and the violence of the waves carried away her bridge, 
would that not be a loss by perils of the seas, and could you 
contend that it was a consequence of warlike operations ! ” 
Counsel replied that it would be such a loss.* It is not necessary, 
however, continued MacKinnon, L.J., to prove any “ catastrophic 
disaster ” : a fortuitous accident may occur without catastrophe 
or violence.* The clause in the policy does not say “ No loss 
shall be recoverable while the vessel is engaged on a warlike 
operation.”® 

The House of Lords reversed this decision. 

(o) There was no finding, said yUcount Simon, L.C., that the 
tidal set was the proximate cause of the stranding. The effective 
explanation of the disaster, in the arbitrator’s view, was the 
combmation with the tidal set of the alteration of course.^ 

As Lord Porter, summarising the facts, observed : — 

One must, I think, take the whole story — a ship sailing 
on a warlike operation at speed in dangerous waters where 
unexpected currents might be found, in convoy, without 
lights, following an ordered course and deviating from it 
again under orders to avoid actual or imagined submarine 
attack. I do not think that any one of these factors can be 
neglected in arriving at the cause of the loss.”* 

If the Coxwold had been on “ an ordinary mercantile voyage,” 
the risk would be a marine one ; 

“ but, in the circumstances, the cause of the Coxwold being 
in that place, at that time, in those conditions, was her warlike 
operation and the loss was, in my view, not only in the course 
of but caused by that operation.”* 

The relevant contrast, the Lord Ghancellor pointed out, was 
not between marine risks and war risks. The question was not 
whether this stranding was a marine risk, but whether it was 

1 (1941), 2 All KB. m, 781. • fl042] 1 K.B. 36. ~ 

* lb., at 45. Approved 1^ Lord Wright in [1942] A.C., at 713. 

«Ii.,at46. */&.,at46. 

* [1M2] AC. 691, at 696. See Note by C. K. A (1943), 69 L.Q.B. 6, 7. 
*i».,iA720. 
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not to be regarded as ** the consequenee of warlike op«catioiis.’” 

“ That . . . depends on whether . . . the ^ dominant ’ or 
* determining ’ cause of the disaster was warlike operations. The 
interpretation to be applied does not involve any metaphysicid 
or scientidc view of causation. Most results are brought about 
by a combination of causes, and a search for ‘ the cause ’ involves 
a selection of the governing explanation in each case.”* 

The truth lies between two propositions neither of whi<dl>is ' 
itself correct. Everything that happens to a ship while engaged 
on a warlike operation is not caused proximately by a waruke 
operation. Nor is it true that an accident arising from a marine 
risk (e.g., stranding or collision) can in no circumstances be the 
consequence of a warlike ox)eration.* Viscount Simon continues : 

“ It seems to me that there is no abstract proposition, the 
application of which wiU provide the answer in every case, 
except this : one has to ask oneself what was the effective 
and predominant cause of the accident that happened, 
whatever the nature of that accident may be. It is well 
s(‘ttled that a marine risk does not become a war risk merely 
be<'ause the conditions of war may make it more probable 
that the marine risk will operate and a loss will be caused. 
It is for this reason that sailing without lights, or sailing in 
convoy, are regarded as circumstances which do not in 
themselves convert marine risks into war risks, but where the 
facts, as found by the judge, establish that the operation of a 
war peril is the ‘ proximate ’ cause of the loss in the above 
sense, then the conclusion that the loss is due to war risk 
follows.”® 

Where the operation creates no “ new risk,” but only 
“ aggravates an existing maritime risk,” the risk is not a war 
risk. But if, to avoid submarine attack, the escorting vessel 
orders a “ notoriously dangerous course,” the case is different.® 
(6) Lwd Atkin appears to go further than Viscount Simon 
“ If the warlike operation includes the direction of the war 
vessel through the water from one war starting point to another 
war d<istination, it seems to remain true that almost every 
casualty to a ship during such an operation will be the con- 
sequence of a war operation.® Not all, for there may be 

» [1942] A.O., at 697. * /6 , at 697, 698. * /6., at 698. 

* See Loid Wrenbury’s observations in The Matiana Case [1921] 1 A.C. 99, 136, 
quoted [1942] A.C., at 699. 

* Following his observations, when Atkin, L.J., in The Peteraham [1919] 2 K.B. 
670, 696 : ** I incline to think that during war almost any action or movement of 
^e combatant forces in the course of th^ combatant duties, while engaged in 
the area of war, could be included.” Bidlhache, J., and Lord Patmoor acoepted 
this view in The Larrivaga Caae [1920] 1 K.B. 700, 706 ; [1921] 2 A.C. 141, 164. 
And see j>er Lord Wright [1942] A.C., at 703, and Lord Porter, *6., at 719. See 
•bo, per Yboount Cave, L.C., in The Otekmg [1923] A.C. 191, 199 : “ Proha^r 
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oireumst»nce8 of accident on board or the result of wind and 
wave that may not come within the definition, though I 
should find it necessary to know all the facts relating to 
a suggested accidental fire or a si^gested great wave before 
I was able to draw the Une. But if in the course of a warlike 
operation the direction of the ship’s course against another 
ship is a consequence of a warlike operation : Attorney-General 
V. Ard Coasters, Ltd.,^ it is surely impossible to distinguish 
the case where the course of the shij) is directed against a 
rock and this whether negligently or without negligence, 
and whether the ship is deflected by tide or current or wind.”* 
The change of course was not the “ determining factor.” 

(c) Lord Macmillan felicitously remarks : — 

“ No formula can be devised which will provide a universal 
touchstone for the infinite variety of circumstances which 
may arise. Each case must be judged in the light of its own 
facts and by resorting, not to the refinements of the philo- 
sophical doctrine of causation, but to the commonplace tests 
which the ordinary business man conversant with such 
matters would adopt.”* 

Stranding — a “ typical marine casualty ” — may also be 
proximately caused by warlike operations : — 

“A peril may be at once a maritime peril and a war 
peril.”* 

On the facts the arbitrator’s finding was justified : — 

“ I think that the ordinary man, if asked what caused the 
casualty, would reply that it was caused by the vessel, in 
obedience to orders from the commodore of the convoy, 
deviating from a safe course in order to avoid a suspected 
enemy submarine.” * 

(d) Lord Wright, analysing the authorities in evolutionary 
sequence, begins by observing (as Lord Atkin had said) that 
« frvma facie it would have seemed to me, if the damage was 
caused by the action of the vessel in (‘xecuting a warlike 
operation, it should on the decisions of this House be classed as 
a consequence of a warlike operation.”® 

“ Warlike operation ” comprehends a variety of operations : — 
“ The warlike operation is, as it were, an umbrella which 
covers every active step taken to carry it out, including the 

the phrase includes all those operations of a belligerent Power or its agents which 
farm part of or directly lead up to those processes of attack and defence which 
are of the essence of war ’* ; of. the syllogism of Lord liunedin, in Atlomey-QenerdI 
V. Ard Ooattera, Ltd. [1921] 2 A.C. 141| 152, which, unqualified, Viscount Simon 
does not accept. See also, The OUm Stuart [194.3J 1 K.B. 209, infra, 348. 

> [1921] 2 A.C. 141. » [1942] A.C., at 701. • 1 1942] A.C., at 702. 

® Ib., 703 : of. the same criterion used by Lord Dunedin, The Leyland Oase 
[1918] A.C. 350, at 364; supra, 319, 320. 

*/h.,704. 
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navigatioii, the ootuse and helm action intended to bring the 
veasel to the position required by the warlike operation, and 
that none the less because accident or mischance or negligence 
leads to stranding or collision.”^ 

“ The essential feature ” of the present case* was that the 
impact with the rock resulted from a direction given in pursoanoe 
of a warlike operation. 

Of the “ powerful arguments ” of the Court of Appetd, 
Lord Wright observes that they are “ worthy of the most careful 
consideration, unless they are advanced too late, because, 
excluded as I think they are, by the line of reasoning pursued in 
the authorities . . He declares : — 

“ there is necessarily involved a process of selection from 
among the co-operating causes to find what is the proximate 
cause in the particular case. 

He cites with approval from Phillips on Insurance : — 

“ ‘ In case of the concurrence of different causes to one of 
which it is nece.ssary [so. because of the nature of the contract] 
to attribute the loss, it is to be attributed to the efficient 
predominating peril wliether it is or is not in activity at the 
consummation of the disaster.’ ”* 

Lord Wright continues : — 

“ This clioice of the real or efficient cause from out of the 
wfiolc complex of the facts most be made by applying common- 
sen.se standards. Causation is to be understood as the man in 
the etreet, and not os either the scientist, or the metaphysician, 
would understand it. Oause here means what a business or 
seafaring man would take to be the cause without too 
microscopic analysis but on a broad view . . . The question 
always is what is the cause, not merely what is a cause. The 
cause must then be within the description of ‘ consequences of 
warlike operations ’ if the shipowner is to recover.”® 

The stranding was undoubtedly a peril of the sea, but was 
“ tlie cause of the casualty ” a consequence of warlike 
operations ? 

On tlie one hand, the hostilities or warlike operations may be 
the action of the enemy, seeking to capture or to damage or 
desl roy the merchant ships, or operations resulting from attempts 
to capture. On the other hand, the casualty may be due to 
“ the acts of the national or aUied armed forces,”® e.g., being 
run down, though accidentally, by a friendly warship. Such a 
loss has been regarded in the authorities as a loss by warlike 

> [19421 A.C., »t 704. * Ib., 706. * Ib.. 706. 

* (1667), 6th ed., Cambridge, Mass., 676 ; oited ib., at 706, aathoris italics. 
®[1942] A.C. 706, 707. Author’s italics in second sentence. See, also, per 
Oardozo, J., in Bird v. St. Paul Fire and Marine Iwmranee Company (1918), 
i'SA N.Y. 47, oited eupra, 320, note 2, 

•jA,708, 
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operations. The scope of the words has been further extendi^ : 
a merchant ship, carrying troops or military equipment to or 
from a theatre of war, “ may be regarded pro h<w vice as serving 
the belligerent purposes of the country and as taking her fdiare 
tu hostilities against the enemy ” ; she is engaged on a “ warlike 
operation.”^ If, in executing this warlike operation, she is 
lost or damaged or damages other vessels, the loss or damage is 
the consequence of the warlike operation.^ 

Lord Wright proceeds to trace the meaning of the words in 
the decisions of the House of Lords after the last war.* 

In The Petersham,^ sailing without lights, it was unsuccessfully 
urged, involved an extra peril which was a consequence of 
hostilities or warlike operations. The Matiana^ laid it down 
that “ sailing without lights and in convoy and by an unusual 
route under naval orders did not constitute a warlike 
operation.”* The cargo was cotton, and neither her port of 
departure nor her port of arrival was a “ war base.” (The 
Coxwold was carrying munitions from one war base to another.) 
A fourth extension was made in two later cases where a British 
merchant vessel was run into by a war vessel at night, both 
vessels sailing without lights. In The Ardgantock,^ the Tartar, 
while on patrol and in the act of turning, ran into the Ardgantocic. 
In Richard de Larrinaga,^ H.M.8. Devonshire ran into the 
Richard de Larrinaga while the warship was proceeding to pick 
up a convoy. Both warships were held to be engaged in — ^and 

moving in the course of ” — a warlike operation of which the 
collisions were a consequence.* 

The next step, said Lord Wright, was to treat a merchant 
vessel upon the same footing as a war vessel, because of her cargo 
and the character of the pJ^ce of her departure or destination ” ; 
the fact that the peril was, “ apart from the special character 
attributed to her, merely an ordinary marine casualty,” was 
irrelevant* : “ a big step which was taken once for all ” in 
The Geelong.'’ Carrying cotton, she was run down and sunk 
in the Mediterranean by the Bonvilston, a British merchantman 
under requisition and carrying ambulances and government 
stores, and bound from Mudros to Alexandria, both war bsuses. 
Both ships were sailing at full speed and without lights and 
neither was negligent. 

In The WarUda,^ that requisitioned vessel, carrying wounded 
soldiers from France to Southampton, was damaged through her 
negligence in running into the Petingaudet. The damage was a 
consequence of the operation and was recoverable. Negligence 

» [1W2] A.C., at 7(^ 

* Ib., 7(»-712. • [1921] 1 A.C. 99, by a majority. 

* Per Tojri- Wright [1942] A.C., at 709. ‘ [1921] 2 A.C. 141. 

« [1942] A.a, at 709 ; author’s itaUos. « [1923] A.C. 191. 

* Attomey-iferierat v. Adelaide Uteamehip Co., Idd, [1923] A.C. 292, 298, 
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UMM immaterial. Tke warlike operation was the dominant and 
efiectiTe cause.” In the Trevanion,^ a British merchant ship 
under requisition was mn into by a navy mineplanter of ihe 
United States. Both vessels were negligent, but the loss wns 
caused while the mineplanter was engaged on a warlike operation. 
The Clan Matheaon,^ which was not engaged on a warlike 
operation, was sunk by a vessel carr3mig war supplies and 
bound for a war base. The vessels were saOing in the same 
convoy from the United States to Prance. The collision, it was 
held, was solely due to the breakdoum of the steering gear of Cm 
trading vessel and was not the consequence of a warlike operation. 
Lord Wright concludes from these authorities : 

“ it is fall^ious to require a connection between the casualty — 
stranding, collision, or the like — ^and the nature of the cai^o 
being carried or the te rmini of the voyage. The nature of the 
cargo is, indeed, material at an earlier stage of the inquiry, 
the stage when what is being ascertained is whether there was 
a warlike operation. This, as the cases clearly show, does 
depend on the nature both of the cargo and the voyage. The 
theory as to liability which is developed in these authorities 
may seem arbitrary and artificial, but it is clear and 
consistent.”* 

Lord Wright finally addresses himself to the example put by 
MacKinnon, L.J. What if a tremendous wave carri^ away the 
bridge of a vessel engaged on a warlike operation ?* Some , 
claims, Lord Wright answers, are clearly excluded from the 
war-risk provision : an accidental fire on board, or a leak due 
to inherent defects in the hufi.* No one had suggested “ so 
drastic a logic ”* that where the vessel was engaged in a warlike 
operation every damage by peril of the sea was a consequence of 
warlike operations. The principle has been limited to collision 
or cases resembling collision (e.g., stranding) : — 

“ The basis of the decisions seems to be that the casualty 
can be traced to definite action on the part of those on botod 
the warship or quasi-warship (if I may use the term) in 
directing the course of the vessel in order to carry out the 
warlike operation.”* 

(e) Lord Porter wisely observes that no form of words exists 
in which underwriters and insured can express precisely what 
they mean to include in war risks ; indeed, they do not know 
themselves. In eighty years they have found no better formula.* 
In nine propositions,* Lord Porter summarises certain 
conclusions: — 

* Board of Trade v. Hain Steamuhip Co., Ltd, [1929] A.C. S34. 

* OUm lAne Steameri, Ltd. v. Board of Trade [1929] A.C. S14. 

* [1942] A.O., m 712. * n., 713. » Ib., 712. 

•/A, 714. 718,716. 
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, (i) The proa>M»tote cause alone is to be sought: lonideaOase.^ 

(ii) The proximate cause is the dominant cause, not 
necessarily the nearest in point of time : Leyland Case * ; 
Samuel v. Dumas? 

(iii) Sailing without lights or in convoy, and zigzagging on a 
voyage which is not a warlike operation, are not separately 
or in combination a warlike operation : The Petersham* ; 
The Matiana.* 

(iv) The dimming or extinguishing of a shore light is a 
warlike operation, but if a ship in a mercantile operation 
goes ashore because she is out of her reckoning, she is not 
lost by warlike operation merely because, had the light been 
seen, she would have avoided the danger : lonides Case? 

(v) “ A ship carrying stores from one war base to another is 
engaged on a warlike operation : The Geelong?'^ 

(vi) “ A collision caused by a ship so engaged is caused by 
the warlike operation ” : The Ardgantoci? ; The Richard de 
Larrinaga? 

(vii) “ A collision solely caused by a ship engaged on a 
mercantile adventure is not caused by a warlike operation 
even though that ship collides with or is struck by one engaged 
on a warlike operation ” : The Clan Matheson? 

(viii) “ If the collision be caused both by the ship so 
engaged and by one not so engaged so that both were effective 
causes of the disaster, the consequent loss is due to the warlike 
operation ” : Board of Trade v. Hain S.S. Co? 

(ix) The collision, if due to the ship engaged in a warlike 
operation, does not cease to be so caused because the ship 
was negligent : The Warilda? 

“ I should be prepared to hold,” said Lord Porter, “ that 
almost any casualty befalling a vessel as a result of her own 
action in proceeding on a voyage, in a case where proceeding 
on that voyage was a warlike oi)eration, was (jaused by a 
warlike operation, and, like Lords Atkin and Finlay, I am 
unable to distinguish between damage to either or both vessels 
in a collision with the ship engaged on a commercial' adventure 
due to the action of a ship engaged on a warlike operation 
and a stranding due to such action. I take the same view 
whether the misfortune was due to negligence or was accidental 
or inevitable . . . 

A vessel, engaged on a warlike operation, however, if it suffers 
damage by “ a definite external event, unexpexited and 
unavoidable, in which the damaged vessel was not an active 

‘ (1883), 14 C.B. (N.s.) 2.'59. * [1918] A.C. 3.W. » [ 1924 / 1 . 0 . 431. 

* [1921] 1 A.C. 99. • [1923] A.C. 191. • [1921] 2 A.C. 141. 

» [1929] A.C. S14. » [1929] A.C. 634. » [1923] A.C. 292, 

“fl942]A.C..at7l9. 
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participant bat a quiescent sufferer ” — e.g., if ovenrhelmed by / 
the action of the sea alone — ^is probably to be regarded as 
suffering a loss due to perils of the sea and not as a consequence 
of warl&e operations.^ 

2. Requisitioned Ship on Way to Receive Orders 

Where a motor vessel carrying coal, while at andior was 
struck and sunk by a steamship which, under requisition^ was 
proceeding to Southampton for orders, the uneommunieated 
intention of the Government being to use her for army transport^ 
the steamship at the time of collision was not engaged' on a 
warlike operation : The Brendonia.^ 

“ She was not carrying war personnel or war material,^’ 
Viscount Caldecote, C.J., said. “ She was not a combatant 
unit, nor was she performing any of the duties of a warship, 
such as patrol, or the search for enemy ships or aircraft. She 
was proceeding to Southampton as an ordinary merchant ship, 
except for the fact that she was steaming without lights.”* 

It was argued, on appeal, that whenever a ship, either a 
merchant ship or a warship, is setting out upon a defined duty, 
the warlike operation begins when she sets out. MacKinnon, L.J., 
rejected the argument as a “ totally illegitimate extension ” of 
the dicta concerning the preliminary passage of a warship to the 
scene of warlike operations. An “ unconimunicated intention ” 
by the Admiralty of using the Brendonia at a later stage on a 
warlike operation did not render her proceeding to anchorage 
“ the carrying out of a warlike operation.”* 

3, Ship Carrying Steel for Conversion into Shells 

Where a steamship carrying a general cargo was sunk by 
another, both vessels being equally to blame, and the second 
ship was carrying to commercial ports in France a cargo of steel 
rounds, shipped by the French Annament Mission, intended to 
be converted into shells in France for the French army, the cargo 
was not military equipment and the ship was not engaged on a 
warlike operation : The Clan Stuarts 

At the time of the collision in the English Channel, in March, 
1940, the Orlock Head was in course of a voyage from Manchester 
and Liverpool to Rouen and Dimkirk. Armed with guns, she 
was carrying 1,619 tons of steel rounds and 168 tons of general 
merchandise to Rouen and Dunkirk wliich, on the evidence, 

» [1942] 

* J. Wharton (Skipping), Ltd. v. Mortkman and AnMrr [1941] 1 K.B. 340 ; 
sffinned [1941] 2 K.B. 283. See Lord Porter’s oonunent, in Ltnrinaga SleanuMp 
Co., Ltd. V. S. (1946), 61 T.L.K. 242, 244, infra, 348. 

» [1941] 1 K.B. 344. * [1941] 2 K.B. 286. 

*Ola» Line Skamert, Lid. v. Liverpool and London War Biake Jnsnrants 
AssoeiatioH, Ltd. [1943] 1 K.B, 209, p» Atkinson, J, 
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^1^61*6 being mainly used for commercial purposes and to a limited 
eattent, for military purposes, 

Atkinson, J., said that where a merchant ship is regarded as 
engaged in warlike operations, three features are present : — 

(i) The cargo is ‘‘ military equipment or military stores,^’ 

(ii) Destined for a theatre of war ; or, put otherwise, for 
a na^tary force engaged in military operations.’’ 

(iii) It is on its way to a place where it will be available 
for that military foroe.”^ 

Here, the cargo was not one of military equipment or stores ; 
it was not destined for an army, nor was it being taken to an 
army. Between manufacture of armaments and the user of 
arms there is a plain cleavage.” The carriage of raw 
material is part of the task of production. The service is 
^ndered, not directly to the army, but to those responsible 
for production.”^ 

Carrying shells to troops engaged in combat,” Atkinson, J., 
observed, may well be regarded as a belligerent act, but can 
the taking of steel bars to a country be so regarded ? After 
re-exannning the authorities, Atkinson, J., ventured upon a 
definition of a warlike operation, as 

one which forms part of an actual or intended belligerent 
act or series of acts by combatant forces.”* 

The part may be performed before or after the act of belligerency, 
but there must be a connection sufficiently close ” between 
that operation and the belligerent act. A ship carrying equip- 
m ent to a war base is engaged on a warlike operation. A ship 
carrying home equipment from a war base is similarly engaged. 
In the present case, the cargo was not yet “ military equip- 
ment ” ; it was destined, not for a force in the field, but for a 
factory ; it was not connected with any belligerent act.^ 

4. 8Mp returning after Warlike Operation 
Where a requisitioned ship, having carried munitions to a war 
base was, on her return, to be released from Government service, 
and, on discharge of the cargo, was ordered to leave the port by 
the sea transport officer, who refused a request that, owing to bad 
weather^ the sailing should be deferred until the following 
morning, and where, in consequence of a storm, the ship 
strand^, the stranding was not a consequence of the warlike 
operation which had come to an end, but was due to a peril of the 
eea : Larrinaga Steamship Oo,, Ltd. v. 

In September, 1939, the owners of the 8.8. Ramon de Larrinaga 
entered into a time charterparty with the Minister of War 

*p943] 1 K.B., at 212. i/6., 221. 

* B., 222. An appeal was entered, but wae later withdrawn. 

• (194S), 1 All E.E. 460 ; [1944] 1 K.B. 124 ; (1946). 01 241, 
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Transport. In October, 1939, while the owners were carrying 
out agreed seirvices, she went aground near St. ISTasaire. The ' 
owners filed a petition of right for their loss, viz. : £28,908 cost 
of repairs and £13,099 hire until the steamer was ready again 
for service. They had not effected any marine _ insurance 
policy, but prefrared to be their own insurers. ISie’ charterers 
took war risks. 

On 20th September, 1939, the vessel had sailed from Newpoi^, 
Mon., with motor lorries for army transport. These she dis- 
charged at Nantes and then returned in ballast to Newport. 
On 6th October, she sailed with another cargo of army lorries 
for St. Nazaire, a war base, and by 13th October discharged her 
cargo. That evening the acting master, despite his protests 
owing to the bad weather, was ordered to leave in ballast, 
the berth being wanted for another ship, and to join a convoy 
for the Bristol Channel. On 7th October the owners had been 
informed by the Minister that after arrival at Newport the 
ship would be released from the charterparty. She left 
St. Nazaire in ballast, under a pilot, bound for Newport, and 
during a storm she went aground and was damaged. 

Atkinson, J., held, and on this point the Court of Appecd 
and the House of Lords afiSrmed his judgment, that, the warlike 
operation completed, *'• the stranding on the homeward journey 
was not a consequence of it.”^ 

Viscount Simon, 14 .C., said ; — 

“ The fact that she was ordered by the sea transport officer 
to leave port sooner than her acting master thought wise 
cannot turn her disaster into the consequences of a warlike 
operation. The ‘ proximate ’ or ‘ determining ’ cause was 
a misfortune in navigation not attributable to any warlike 
operation at all.”* 

Thus, also. Lord Porter ; — 

“ A voyage in ballast to a home port for the purpose of 
an off-survey is clearly not a warlike operation, and none 
the more so though the vessel engaged was performing a war- 
like operation on her voyage out . . . The Bamon de 
Larrinaga was travelling not for a warlike purpose but for 
a peacdiul one ; she had completed her war services and 
was sailing home to be released.”® 

An alternative daim was based upon cl. 9 of the charterparty, 
that the stranding was a consequence of the chief officer (during 
the master’s illness) complying with an order of the charterers 
“ as regards employment, agency or other arrangements.” 
Atkinson, J., thought that the order to join the convoy was an 
order relating to “ employment ” ; the charterers had agreed 

* (1943). 1 AU B.B. 463 : 2 AU B.fi. 738, 739. 

* (1946). ei T.L.B. 242. *i6.. at 244. 
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to indemnify the owners from all consequences or liabilities 
that may arise from the master . . . complying with such 
orders.” On appeal, MacKinnon, L. J., said that “ employment,” 
in cl. 9, referred, not to the employment of the sMp, but to the 
employment of stevedores, agents, or other persons.^ 

The House of Lords held that “ employment ” did mean 
employment of the ship, but that the stranding of the vessel 
was not a consequence of the order to proceed to England : 
“ It was only an incident which arose in the course of carrying 
the order out.”® 

“ Bmplosrment,” said Lord Wright, “ means employment 
of the ship to carry out the purposes for which the charterers 
wish to use her.”® The ‘‘ sailing orders ” merely dealt with 
“ matters of navigation.” 

Lord Porter closely examined this aspect of the ease : “ An 
order that a ship shall sail at a particular time is not an order 
as to employment because its object is not to direct how the 
ship shall be employed but how she shall act in the course of 
that employment.”® Moreover, the order to sail was 
“ not a charterer’s but a naval order, none the less though 
the Crown is both charterer and the source from which naval 
authority is derived.”® 

6. Frustration of Voyage, and Constructive Total Loss of Goods 
Where a poUcy is free of any claim kgsed upon loss of, or 
frustration of, the insured voyage or v«*nture caused by arrests, 
restraints or detainments of kings, and, frustration of the voyage 
occurring, there is a constructive total loss of the goods, the cargo- 
owners can recover for loss of the goods, for such (daim is based 
upon loss of goods, not upon the additional risk of loss of the 
advepture : The Minden ; The Wangoni ; The Halle.* 

At t*e begmning of the war, German masters, carrying 
Bri^Bb goods to British or colonial ports, acting under orders 
of ^ Germaa Government, at first put into neutral ports, 
tbeu proceeded to make for Germany, and (when int(*rcepted 
by warships) scuttled their ships, or evaded the blockade 

and lieadhed Germany. The voyage policies covered war and 
ma^tke risks. The insured perils included enemies, restraint 
of princes tod (by the incorporation of the Institute War 
Glauses) loss or damage caused by bostiUties and warlike opera- 
tions. The policies contained the “ frustration clause ” : — • 

* [1944] 1 K.B., at 132. 

* (1946), 61 T.L.R. 241, 242, per Vtooount Simon, L.C. 

^ 16., at 243, for authontiaH. * J6., at 244* * lb,j at 245* 

® Michttda v. Forested Land^ Timber and Railtoaffs Co>, Ltd* ; Moherteon v 
MiddowSf Ltd* ; Kann v. W* W* Howa/rd Broikers db Co.f Ltd* [1942] A,C. 60, 
affirming a decision of the Ck>urt of Appeal [1941] 1 K.B. 226, which had let^ereed 
a judgment of Hilbezy, J. : (1940), 4 All S:.B. 96. McNair, 263-265. 
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. warranted free of any claim based upon loss of, 
or frustration of, the insured voyage or venture caused by 
arrests restraints or detainments of kings princes peoples 
usurpem or persons attempting to usurp power.” 

The issue in these three test cases selected by underwriters 
and caigo-owners was this : Were the British underwriters 
relieved by this clause from liability where a constmctiTe 
total loss of the goods was established f 
The facts were agreed^ ; no evidence was called ; the ooxurt 
should have liberty to draw inferences of fact* ; the imder- 
writers agreed to pay the expenses of both sides.® Pleadings 
had been settled by opposite counsel in consultation.® 

(i) The Minden was carrying wood extract from Buenos Aires 
for Hong Kong/Shaughai option (including transhipment at 
Durban). She sailed for Durban as her first port of call with 
the goods shipped under a bill of lading dated 16th August, 1939, 
and would normally have reached Durban about 15th September. 
Her course was due east, but on 24th August, she turned north 
and put in at Santos in Brazil, and on 25th August she arrived 
at Bio de Janeiro. Thence she sailed on 25th September, and 
on 29th September, in the presence of a British warship, was 
scuttled and lost^off the Paroe Islands.® Hilbery, J., drew the 
inference that, should war break out, the master intended to 
stay there, or run the blockade for (lermauy, or, if he could not, 
scuttle the ship. He held that when the master sailed from Bio, 
there was a constructive total loss from restraint of princes.* 

(ii) The Wangoni was carrying triplex boards from Bremen 
to Cape Town, shipped under a bSl of hiding, dated 12th August, 
and would normally have arrived about 12th September. 
Putting into Las Palmas on 29th August, on the same day the 
master sailed back for Vigo in Spain. There the ship arrived 
on 1st September, and stayed until 10th February, 1940. That 
day, putting to sea, she reached Hamburg on 10th March, 1940. 
Suggestions in the correspondence had been made in October, 
1939, by brokers at Botterdam, to deliver the goods at Vigo as 
a port of distress to the British owners on conditions, including 
payment of freight, surrender of the endorsed and receipted biUs 
of lading, additional payment of 25 per cent, of the value of the 
goods for calling at a port of distress and an irrevocable 
bankers’ guarantee for 100 per cent, of the value. The proposal 
was to effective so far as discharge and delivery were 

I Set out in (1940), 4 All B.B. 06, at 09, 114, 120, 121, respeotively. 

*Jb., 100, lie, 117, 121, 122, reepeotively. 

•JPer Lord Porter [1042] A.C, 100, 101. 

« Per Scott, L.J. [1041] 1 K.B. 226, 239. 

* The facts anre taken from the apeech of Lord Porter [1042] A.C. 101-103. 

«(i9«)),4AUB.B. 96, 101. 
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piHnible. The xmderwiiteis’ brQkeis replied: ‘*act as if 
nninsared,*’ and the proposal lapsed.^ As soon as she sailed 
for Hamburg, the assured claimed for a total loss. After 
arrival, proposals for redelivery on terms were made through a 
Dutch house ; a licence was granted to secure release through 
a neutral intermediary, but on 10th May the Germans invaded 
Holland. 

(iii) The HaUe was carrying jarrah boards from Bunbury in 
Australia to London, via the Gape. She sailed from Bunbury 
with the goods shipped under bills of lading dated 27th July, 
called at Durban on 16th August, and on 18th August rounded 
the Cape. She would normally have arrived in London about 
16th September. On 6th September she took refuge at Bissau 
in Portuguese Guinea. It was not certain whether she was 
then acting under the orders of the German Government.* 
Thence she sailed on 13th October — Hdbery, J., inferred, for 
Germany ; on 16th October, in the presence of a French warship, 
she was scuttled and lost. 

After 3rd September, 1939, it was agreed that risk of capture 
existed when these ships were outside the territorial waters of a 
neutral State, and that there was an effective blockade of 
German ports by the British and French navies. The German 
Government had taken control of German-owned merchant 
shipping two weeks before war was declared, and had ordered 
their vessels to take refuge in neutral ports and, if possible, to 
return to Germany with their cargo, or, as a last resort, to scuttle 
their vessels.* 

In The Minden and The Halle the assured claimed as for a 
total loss of the goods through the scuttling of the ships ; 
alternatively, for a constructive total loss on the ground that 
the captains proceeded to neutral ports and thence towards 
Q^lKfUimy to hold the cargo for the German Government. In the 
the assured claimed as for a total loss of the goods, 
altMatively, for a constructive total loss, on the ground that 
the goods could only be obtained on payment to the shipowner’s 
Dut^ agents on conditions illegal to perform.* 

( '’The underwriters pleaded, inter alia, that the voyages were 
albandoned and the risks ended. Alternatively, they reUed upon 
the frustration clause : the claims were bas^ upon loss of an 
insur^ voyage. They counter-claimed declarations that they 
■we3» entitled, by reason of deviation, to additional premiums. 
The kssured, by thdr reply, asserted that the deviations UWe 
caused by circumstances beyond the control of the masters, or 
were reasonably necessary and were therefore excused. The 
underwriters agreed to waive absence of notice of abandonment, 


* The ooffeepondeaoe is Bummsnsed (1940), 4 Sll E.B. 96, 114-116. 

* Ib4, 121, 122. * [1942] A.0. 57, in the ct»tein«it of &oto. 
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and each case was argued as if notice of abandonment bad been 
properly given.^ 

(a) SUbery, J., held that when the ships left the neutrad 
ports, there was a loss of the goods by restraint of princes, 
brought about by loss of, or frustration of, the insured voyage 
within the frustration clause. The policy was not in operation 
when the loss occurred ; at the neutral port the insured voyage 
was abandoned, and a claim for constructive totid loss did 
not lie. Loss of the goods arising out of the scuttling ni the 
ships was a loss by warlike operation — which, however, did not 
occur while the policy was in operation.* “ The policy being 
a marine insurance policy,” he said, “ the subject-matter of 
the insurance is of the adventure of the goods on the voyage. 
The goods are not insured apart from the voyage. It is the 
voyaging with the goods or the goods upon the voyage which 
is the subject-matter of the contract.”* 

(h) This decision was reversed by the Court of Appeal, who 
held that the frustration clause did not bar claims for the loss 
of the goods, but applied to claims which could only be based 
on loss of the voyage.* 

When the ships left the neutral ports, the German Government 
converted the goods to its own use, said Scott, L.J. ; there 
was a constructive total loss of the goods, provided that the loss 
was proximately caused by a peril within the policy.® Loss of 
the voyage could not exclude recovery for the loss of the goods* ; 
only where no claim can be made except for loss of ike adventure 
do^ the frustration clause apply.* MacEiimon, L.J., observed 
that the frustration clause was “ designed to counteract ” the 
effect of Sanday’s Case,’’ where the insured goods were in the 
possession of the assured, who were entitled to recover for a 
constructive total loss because the insured voyage had been 
ended by an insured peril. “ Free of any claim based upon loss 
of the insured voyage ” means “ free of any claim which is in 
fact based, and can only be based, upon loss of the insured 
voyage.” It does not mean “ free of any claim which on the 
facts might be based on loss of the insured voyage ”* : 

“ The subject-matter of the contract is, of course, tihe 
goods, and they are insured against loss or damage by insured 
perils. But even if the goods are not so lost or damaged, 
there is an addilional insurance against the loss of this 
voyage.” 

The House of Lords affirmed this decision.* 


A.C.. atW. 

* (1040). 4 All E.R. Oe, 103. 
»/6..341. 

» [1916] 1 A.C. 650, mipra, 324. 

• 110421 A.C. 60. 


» Ib., 59. 

•f 1041] 1 K.B. 225. 
•Ib., 242. 

•[1941] 1 K.B.249. 
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(e) Viaeount Simon, L.C., declared that two questioiiB aroM. 
First, did the loss occur when the cargo-owners were still 
covered by the policies ? Secondly, were the underwriters 
relieved from liability by the frustration clause Upon the 
first question, a constructive total loss occurred while the goods 
were still covered. When the German captain held the goods 
“ as the subject and servant of that [sc. the German] government 
instead of holding them as the bailee of the assured,” that was 
a restraint of princes or peoples.^ Notice of abandonment would 
be excused under Marine Insurance Act, 1906, s. 62 (3) and (7). 
Upon the second question : “ when goods are insured under a 
voyage policy, the subject-matter of the contract is, of course, 
the goods engaged in the adventure. Loss of or damage to the 
goo(& on the voyage gives rise to a valid claim.”* The frustration 
clause means “ free of any claim which is in fact based, because 
it can only be based, upon loss of ihe insured voyage.”® 

(d) Viscount Maugham observed that the masters ceased to 
hold the goods as bailees of the assured — ^in the case of the 
Minden at Eio, in the case of the Wangoni at Vigo, and in the 
case of the Halle at Bissao.® The contract of marine insurance — 
from the first, a contract of indemnity — was generally for a 
voyage by a prescribed route.® Often it was necessary to tranship 
the goods to another vessel, e.g., at Cadiz or Lisbon. Since the 
name of the second ship could not be known, the risk continued 
until the goods were unloaded at the port of destination. If the 
goods were unloaded elsewhere, from a very early date this 
justified a claim for “ loss of adventure.”® A marine policy on 
goods 

“ in its essence is a contract by the underwriters to indemnify 
the assured either for losses (total or i)artial) of the goods 
thems^ves or for losses he may sustain by reason of the goods 
not arriving in safety at their destination though the goods 
themselves are in safety and uninjured, and in either ca.se as 
a direct consequence of one of th<‘ x)eril8 insured against.”’ 
Viscount Maugham continued : — 

“ The contract is an insurance against losses of two different 
kinds in relation to the goods. The first involves loss or 
damage to the goods themselves ; the second involves merely 

* [1942] A.C., at 63. * Ib., 64. * Ib., 6«. * lb., 67. 

* Ib., 69. Viscount Maugham refers, upon the origin of the contract, to 
Holdnrorth, History of En^iah Law, 2nd ed., viii, 274 et teq. 

*Ib,, 70, quoting from Le Ouidon de la Mer (1600), chap. 7, upon total low 
juBtifying abandonment : “ If the damage exceede half the value of the thing, or 
if the voyage be lost [my italics] ; or so disturlied that the pnrauit of it is not worth 
the freight.” Cited, also, by Lord Manefield, in Hamilton v. Mmdes (1761), 

2 Burr. 1198, 1210. Viscount Maugham refers to Lord Mansfield’s explanation 
in Ooss V, Withers (1768), 2 Burr. 683, of the basis of constructive total loss. 

’ Ib. 71., Referring to Sanday's Case [1916] 2 K.B. 781, 811. 
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that they have not reached thdr destination thongh they 
may be i>erfeotly safe.”^ 

The frustration clause ” relieves the underwriters from liability 
under the second head, but not from liability under the first 
head (if the risk has not come to an end). 

The “ main and primary subject ” of an insurance on goods 
is the goods — “ as tangible chattels.”^ The liability for loss of 
adventure — added to the indemnity — “ is of a somewhat 
artificial character.”^ A claim for loss of goods has never been 
regarded as “ a special kind of claim for loss of adventure.”* 

“ Historically it is reasonably clear that the goods were first 
the subject-matter of the insurance and that then the loss of 
the voyage came to be regarded as involving a (constructive) 
total loss of the goods, provided there was an abandonment in 
due time.”® 

(e) hard Wright, stating the facts with particularity, said that 
the act of the master in sailing from Bio was a restraint of 
princes. He pointed out that diversity of expressiou upon the 
same matter is common in a marine insurance policy which, in 
many ways is “ obscure, loosely drawn and inaccurate.” 

“ A contract embracing so many interests and parties and 
liable to be affected by so many events, cannot but be subject 
to some difficulties of construction, however carefully it may 
be drawn.”* 

The master’s act was ” an executive act of the German 
Government.”® In possession of tlie goods as carrier, he 
ceased to hold them as carrier, but, on express orders, took 
control of them as agent for the German Government, and thus 
deprived the owners of them. “ The overt act of hostile 
seizure ” was when he sailed from Bio. “ A restraint may 
operate without any display of force . . . The restraint . . . 
was the compelling force of the Gt‘rman State, to which he was 
subject. In one sense it was a moral compulsion, but in another 
sense it was more, because it may be assumed that he was aware 
that if he ha«i disobeyed the order, his government had means 
of vindicating its authority, if not at the moment, at least 
subsequently.”® A “ close analogy ” could be found in Sanday's 

‘ [1942] A.C., at 71. ‘ lb., 72. 

• lb., referring on “loas of voyage” to Barker v. Slakes (1808). 9 Blast 283, 294, 

* Cited ib , 79, from PhilUps, Insurance. Boston (1867), I, 6. 

• Ib., 79. 

* lb., 80. Lord Wright refers to Miller v. Law Accident Insurance Company 
[1903] 1 K.B. 712, where the master, in obedience to an order of the Argentine 
Oovemment, after arrival at Buenos Aires, transferred the cattle suffering from a 
contagions disease from the ship to another ship and abandoned the adventure. 
Mathew, L.J., said (at 721, 722) : “ If actual force was not used it was because 
there was no opposition. The master submitted to the orders of the administration. 
The result to Me assured was the same as if force had been used . . .” 

In Becker, Cray d- Co, v. London Assurance Corporation [1918] A.C. 101, IIS, 

23A 
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Masters of British vessels carrying British cargo to 
Hamburg early in August, 1914, being informed of the outbrealc 
of war, abandoned the voyage to Germany and proceeded to 
British ports. There was a loss of goods by restraint of princes. 
The restraint was of English law, operating on British subjects, 
and making the adventure illegal : 

“ There may be a restraint, though the physical force of 
the State conc^emed is not immediately present. It is enough, 
I think, that there is an order of the State, addressed to a 
snbjexit of that State, acting with compelling force upon him, 
decisively exacting his obedience and requiring him to do the 
act which effectively restrains the goods. Thus the seizure 
or restraint effected in obedience to that order becomes, in a 
case like the present, the belligerent act of the German 
Government, though it is committed by the master of a 
Cierman merchantman on the high seas or in neutral territory.”* 
The deviation to Santos and then to Rio was “ clearly in 
furtherance of German war policy and under German Government 
control. Thus, it was not the voluntary act of the master . . . 
It was the direct effect of the restraint.”® Deviation is excused, 
under s. 49 (1) (ft), where caused by circumstances beyond the 
control of the master and his employer. The master and his 
employer were bound to obey the orders of their government.* 
Nor was the change of voyage voluntary within s. 45 (1) : it wtis 
“ act and part of the hostile seizure.”® 

Lord Wright proceeds to analyse the doctrine of “ constructive 
total loss ” — a concept “ peculiar ” to marine insurance.® Subject 
to the provisions of the policy, a constructive total loss occurs 
where the subject-matter is “ reasonably abandoned ” because 
its actual total loss appears unavoidable, or because the expense 
of preserving it from actual total loss would exceed its value 
when the expense had been incurred.® Tn particular, a 

Lord Sumner said of that case : “ The frostration of the adventure was caused by 
the direct operation of an order which was an act of State and was backed by the 
existence of available force, though its employment proved to bo unnecessary.’^ 

1 [1916] 1 A.C. 660; mpray 324-326. 

“ I am not pressed by the circumstances that force was neither exerted nor 
pi^eseiit, for force is in reserve behind every State command. And it would be a 
strange law which deprived the assured, u otherwise entitled to his indemnity, 
upon the ground that he had not resisted, till the hand of power was laid upon him , 
an order which it was his duty to obey ” : per Earl Loreburn (at 669), 

•[1942] A.C. 81, 82. »/6., 82. 

Phelps v. Aiddjo (1809), 2 Campb. 360, 361, per Lord Ellenborough, C.J. i 
** If a degree of force was exercised towards him which, either physically he could not 
resist, or morally as a good subject he ought not to have resisted, the deviation is 
justided.” 

•[1942] A.C. 88. 

• Section 60 (1). Lord Wright {it,, 83) cites from Phillips, JnsurmcCf voL 2, 
319, that upon seizure or capture of the goods, there arises . . the right of 
abandoning immediately; and this right subsists so long as the prop^ky is 
detained by the captors or by their government* whether in port or at aea," 
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constanotive total loss occurs where the assured is deprived 0 / 
poseession of his ship or goods by an insured peril and {a) it is 
unlikely' ihsht he can recover ship or goods, or (b) the cost of 
recovery would exceed the value when recovered.^ 

In Robertson v. Petros Jf. Nomikos^ the House thought 
that in these two subsections are contained two separate 
definitions applicable to different conditions of fact. Sub- 
section (2) is additional and gives an objective criterion. 

What, in the first place^ is the decisive date f 

‘‘ A constructive total loss is a device intended to subserve 
the purpose of indemnity by enabling the assured, when, 
by insured perils, the postulated danger of loss or deprivation 
is caused, to disentangle himself, subject to definite limits 
and conditions, from the danger and throw the burden on 
the underwriters. If the assured elects to avail himself of 
this option, he must do so by giving notice of abandonment 
within a reasonable time after the receipt of sufficient 
information. He is not allowed to await events to see how 
things turn out, or to decide what may best suit his interests. 
If he duly elects to abandon on good grounds, the risk is 
ended, because the assured can recover as for a total lose, 
and the salvage vests in the underwriter.’^® 

At common Ian, the date of the issue of thi writ was the 
decisive date, not the <late of giving notice of abandonment.^ 
In Lord Wright’s opinion, the Act has not changed the rulCy^ 

* Section 60 (2) (i) (o), (6). 

* [1039J A.C. 371, 383, per Lord Wright, and at 392, per Lord Porter, 

»[1942J A.C. 83, 84. 

^ /6., 84. See Buys v. Royal Excharige Awrance Corporation [1897] 2 Q.B. 135, 
137 <142. CoUins, J.. cited from the judgment of Lord Mansfield, in HamiUon v. 
Mmdta, 2 Burr. 1198, 1210 : '' The plauitiff’s demand is for un mdcmnity. His 
action then must lie founded upon the natui’e of his dammfication os it really is 
of the time the action te brought. It is repugnant, upon a contract of mdemnity, 
to recover as for a total loss, when the final event has decided that the damnification 
in truth is an averages or perhaps no loss at all/* After surveymg the authorities, 
Collins, J., concludes [1897] 2 Q.B. 142: “The text-writers . . , treat it as 
settled law that the rights of the parties must he ascertained as at the date 
of the action brought . . . the line of the writ may be regarded as a hne of con- 
venience which has been settled by uniform practice for at least seventy years.” 
See Chalmers, Marine Insurance Act, 1906 (1932), 4th ed., 89, 90. 

Bee also Amould, s. 1096 : ” ... the right of the assured, after having given 
such notice, to recover as for a total loss, depends entirely on the state of things 
as it exists at the time of action brought.” The law of the United States differs 
on this point : an abandonment, once rightfully made, is binding (s, 1097). There 
is no statement in the Act that the right to claim for a total loss is liable to be 
defi3ated by subsequent change of oiroumstanoes. The editors of Amould, 12th ed. 
(1937), regarded the matter as open and reasonably arguable either way (s. 1097 a). 

In Moura dh Forgas v. Townend [1919] 1 K.B. 189, 196, however, Roche, J,, 
thought that ” restoration precludes recovery.” 

* 15., 85, citing Polurrian Skatnahip Co,, Ltd, v. Young [1915] 1 K.B. 922. 
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Since, in the present cases, notice of abandonment was waived, 
the assured could fix the date at any time that suited them. 

What, secondly, is meant by the “ subject-matter insured ” 
or “ goods — as used in s. 60 f “ The words of this policy,” 
said Earl Loreburn in Sunday’s Case,’ “ have for generations 
been understood and held by judges to designate, not merely 
the goods, but also the adventure.” 

Thirdly, the meaning of the term “ unlikely ” was decided 
in Polurrian Steamship Co., Ltd. v. Young. ^ A neutral steamer, 
while carrying contraband, had been captured by the Greek 
Government during the Greeo-Turkish War of 1912. The 
master denied that, when he was carrying the goods, he knew 
that war existed, but at the date of the writ the captors 
contested his innocence. At the <late of the writ, it was 
“ uncertain ” whether the vessel which had been put into the 
Prize Court (the contraband taken out) would be released ; 
at the trial she had been released after six weeks’ detention. 
The Court of Appeal held that although it was uneet-tain, it was 
not “ unlikely.” The Act had modified the law, said Kennedy, 
L.J., to the disadvantage of the assured : “ unlikelihood ” had 
been substituted for “ uncertainty.”® 

That the goods would be recovered from the Minden was 
“ unlikely.” It was “ unlikely ” that she would evade the 
blockade. If she were captured, the assured would have required 
his goods, but to prevent that contingency the master was 
required by his government to scuttle. If she ran the blockade 
and reached Germany, the goods would be irretrievably lost. 
“ A failure to establish a constructive total loss does not in 
general prevent a later claim for an absolute total loss if changed 
circumstances justify it.”* Notico of abandonment was waived, 
and m any event the vessel was finally lost before the assured 
knew : under s. 62 (7) notice of abandonment was unnecessary. 

“ The primary subject of the insurance is the goods as 

physical things, but there is superimposed an interest in the 

safe arrival of the goods. This is very old law.”® 

‘{1916] 1 A.C. 660, 676; supra, 324-326. 

* 11916] 1 K.B. 022. See aho 7’Ae Lavington. Court (1944), 2 AU E.R. 240, 253, 
viiOTe recovery of the torpedoed ship was “ uneertain,” but not “ unKteijf.” 

* /A., 937. See CJhahners, op. cit., 80. 

* Ib., 88. Lord Wright cites Stringer v. English A SecMish Marine Insuranu Co. 
(1869), L.R. 4 Q.B., per Blackburn, J., 676, 690, affirmed : (1870), L.R. 6 Q.B. 899, 
606, per Martin, B., and Woodside v. Okhe Marine Insurance Co. [1896] 1 Q.B. 106. 

* Jh., 90. Lord Wright, refarring to Amould, s. 343 (“ valuation of goods may 
exceed expected profits ”), and Eosies v. AepinaU (1811), 13 East 328, 326, per 
Lord EUenborough, C.J. : “ its sole object (sr. insurance upon fireight] is to protect 
Mm assured from being deprived, by any of the perils iiwured against, of the profit 
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In a valued policy on goods, the goods are usually valued in 
excess of their value on shipment, in order to cover loss of 
market or other advantage, e.g., use as raw material or machinery 
for the assured’s factory. 

“ . . . A policy on goods is in truth one covering a composite 
interest, the physical things or chattels, and also the expected 
benefit from their arrival. The subject-matter may be ■ 
described as chattels-cum-adventure. It seems to follow 
inevitably that, if the goods are lost, the adventure is lost 
also. If they are damaged and suffer a partial loss, the 
adventure may or may not be lost. But the adventure may 
be lost even though the goods are neither damaged nor lost 
nor taken from the assured’s possession or control.”^ 

The frustration clause does not, however, apply where the 
assured claims for “ loss of, or damage to, the actual physical 
things, or chattels.” 

“ . . . The primary subject-matter is the goods, . . . the 
adventure is merely ancillary or accessory. A claim in 
respect of the loss of the adventure is an added benefit granted 
to the assured over and above his interest in the goods 
tliemselves. The expression by its language is expressly 
limited to the loss of, or frustration of, the insured voyage 
or adventure. Its language cannot, in my opinion, be twisted 
to make it exclude a claim for actual loss of or damage to 
tbe goods themselves.”* 

When the Wangoni sailed from Vigo the position was 
substantially the same as when the Minden sailed from Bio : 
there was a constructive total los.s and the subsequent corres- 
pondence did not render it less “ unlikely ” that the goods 
would be recovered. Transhipment into another vessel for 
Capetown was not “ reasonably practicable.” Even if delivery 
were obtainable at Vigo on “ the onerous terms of the contingent 
proposal,” it would be necessary to obtain space on a vessel for 
Capetown, or for England with “ a further transhipment ” to 
Capetown ; “ the proposition was uncertain and hypothetical, 
as well as exorbitant.”® A goods owner must act reasonably, 

hfi would othorwue earn by the carriage of goods ” : Uther v. liToUe (1810), 
12 East A39, 646-848, per Lord Ellenborough, C.J. 

Compare Sanday't Case fini6J 1 A.C. 650; the cargoes were safe, but upon 
the voyage becoming unlawful, the adventure was frustrated. 

Compare also Rodoeomchi v. Elliott (1874), L.B. 0 C.P. 618 ; caigoes from 
to London were detained in France during the investment of Paris in 1870. The 
goods were safe but the war prevented the owners from dealing with them : a 
oonstruotive total loss by restraint of princes. 

* [1942] A.O., at 90, 91. * Ib.. 91. 

® lb., 96. Lonl Wright lefen to Lozano v. (1869), 2 E. & E. 160, 177, 

per Lord Clampbell, C.J., and Stringer's Case (1869), L.R. 4 Q.B. 676, 691, per 
Blaokbom, J. In the fcntner case, goods had been o^ured smd eondmaiuid at 
St. Helena. A perishable part of the cargo was sold. The remainder was released 
alter two'years. The asswed, having given notice of abandcHunent, claimed for a 
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bat no more, to avert or minimise a loss. He acted reasonaMy 
bere. At least when the ship left Vigo, there was a constructive 
total loss, not adeemed by her lator arrival at Hamburg, where 
there was an actual total loss of the goods.^ 

Of the HaUe, Lord Wright was ready to infer — “ having regard 
to modem facilities for wireless (‘ommunications ”* — that the 
master put into Bissao because he heard that war had broken 
out and fdt it was unsafe to proceed : s. 49 (1 ) (d) applied.® 
At the date of the writ — if there was not a constructive total 
loss — there was an actual loss by scuttling.® 
if) Lord Porter, summarising succinctly the facts, the essential 
features and the issues, observed : — 

“ The goods are lost, and it is unnecessary for the assured to 
rely on the loss of the adventure. Underwriters do not 
succeed in proving a loss within the exception merely by 
showing that the adventure has been lost. A total loss of 
goods must always have that result. They must go further 
and show that the claim of the assured follows, and is based 
on, the loss of the adventure, not merely that the loss of the 
adventure is a consequence of the loss of the goods, even 
though that loss be due to combatant seizure.”® 

In deciding whether there was a constructive total loss, one 
must judge, “ not by the result, but from the probabilities as 
they would have appeared to a reasonable assured at the moment 
when he knew of his loss and could have given noti(!0 of 
abandonment, had notice been required.”® 

6. Perishable Cargo not Transhipped or Meleased 
Where a German ship, carrying British cargo of perishable 
good*, sheltered at the beginning of the war in an Italian port 
whoi Italy, nominally neutral, was helping Germany — German 
shipping since 26th August, 1939, being under the control of the 
German Government — ^and no transhipment or rdease could be 
ammged, the owners, when the cargo had deteriorated in 
October, 1939, were entitled to give notice of abandonment 
acd to claim for a constractive total loss : The CzamiJcow 
Case.’’ 


total loss ; a prudent man could not be expected to take possession of the unsold 
goods at St. Helena. In the latter case, a sale might have been prevented* but 
only on terms that a prudent uninsured owner would not have adopted. 

* [1942] A.O. 98. On ** ademption of loss,” see Chalmers, op. ciU, 89, 90. 

* Deviation or delay is excused ” where reasonably necessary for the safety of 
the ship or subject-matter insured.” See Amould, s. 432. 

* [1942] A.C. 99. » /6., 107, 108. « /b„ 110, 111. 

^ ChsamikoWf Ltd, vt Java Sea do Fire Jnsvrance Co,^ Ltd ; Leslie dr Anderson 
Lid, V. Java Sea do Fire Insnranu Co„ Ltd, (1941), 3 All E.E. 256. Viscount 
Oddecote, L.C.J., delivered judgment on the day when the House of liords gave 
judgment in the Minden Case, 
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Ozantilcow, Ltd., vere interested as buyers und^ 
contracts, in policies of marine insurance subscribed by the 
Java Company, dated 8th August, 1939, upon 600 tons of copra 
loaded in the German ship Oder for a voyage from Singapore to 
Hamburg and Eotterdam. The copra was shipped on 8th August. 
On 20th August the master put into Massawa — ^nominally 
neutral, Italy being “ non-belligerent ” — and the Oder and her 
ca3^o were there when the writ was issued. On 6th September, 
the master made a declaration reserving all his rights for the 
fact that the steamer, by order of the German Government, 
had entered Massawa to save the ship, cargo and crew from 
confiscation. Early in October unsuccessful attempts were made 
to obtain release and transhipment of the cargo. On 16th October 
the plaintiffs gave notice of abandonment, which the company 
refused to accept. On 30th October the plaintiffs issued a writ 
claiming for a total loss. 

In November fresh proposals for release were made — 
unsuccessfully. The copra, in a very hot climate for two 
months, had become almost useless. The London Chamber of 
Commerce were authorised to pay freight and necessary charges 
to obtain possession of such cargo in neutral ports, but the 
Board of Trade refused permission to pay an extra 20 per cent. 

The court held that in putting into Massawa the captain was 
obeying the orders of the German Government. This constituted 
a restraint of princes and peoples.' He was bound to stay there, 
to await whatever fresh directions might reach him. The 
plaintiffs were deprived of possession of their goods under 
8. 60 (2) (i) by an insurtd peril. On 30th October it was 
“ unlikely ” that the cargo owners would recover their goods ; 
there was a constructive total loss proximately caused by an 
insured peril. 

VII. INSURANCE, AND TREATY OF VERSAILLES 

The Treaty of Versailles made specific provision for contracts 
of insurance to which one of the parties became an alien 
enemy. 

1. Contracts of Fire Insurance Suspended 

Contracts otfire insurance made by a person interested in the 
property with a person who became an enemy were not deemed 
to have been dissolved by the outbreak of war, or by the fact that 
6ne party became an enemy, or because of his failure during the 
war and for three months thereafter to perform his contractual 
obligations. They should be dissolved, however, when the 
annual premium first became payable after three months from 
the coming into force of the Treaty. 


1 (IMl), 8 Ah S.B., at 201. 
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A settlement would be effected of unpaid premiunu which 
became due during the war, or of cl aim s for losses occurring 
during the war.^ 

52. Contracts of Marine Insurance 

(a) Contracts of marine insurance (including time policies and 
voyage policies) made between an insurer and a person who 
became an enemy, would be deemed to have been dissolved on his 
becoming an enemy, except where the risk attached before he 
became an enemy. 

(b) Where the risk had not attached, any premium or other 
money paid was recoverable from the insurer. 

Where the risk had attached, effect should be given to the contract, 
and sums due as premiums or in respect of losses would be 
recoverable after the coming into force of the Treaty. 

(e) In the event of agreement for the payment of interest on 
sums due before the war to or by the nationals of States which 
had been at war, and recovered after the war, interest on losses 
recoverable under contracts of marine insurance would run from 
the end of one year after the loss. 

(d) Where the assured became an enemy, losses due to 
bettigerent action by the power of which the insurer was a national, 
or by its allies or associates, were not recoverable. 

(e) Where the assured, before the war, made a contract with 
an insurer who became an enemy, and after the outbreak of war 
made a new contract covering the same risk with an insun'r who 
was not an enemy, the new contract was deemed to be substituted 
for the original contract from the date when it was made. The 
original insurer remained liable until the date of the new 
contract only ; the premiums payable would be adjusted 
accordingly.® 

3. Reinsurance 

(a) Treaties of reinsurance with a person who became an 
enemy were deeme<l to have been abrogated. 

(b) In the case of life or marine risks, however, wliich had 
attached bffore the war, the right to recover after the war sums 
due on those risks, was preserved. 

(c) Where a reinsurance treaty thus became void, tJiere 
would be an adjustment of accounts in respect of pre-war premiums 
and liabilities, to be met as at the date of the parties becoming 
enemies, without regard to subsequent losses (except in case of 
life and marine risks). ' 

{d) Reinsurance of life risks effected by particular contracts 
and not under general treaty, remained in force. 

* Section V, Annex III, para. 9 ; Piociotto & Wort, 48-50, By para. 19, other 
iruroraaoee (apart from life and marine msnrancefi) were similarly treated, 

* Section V, Annex III, paras. 16-18 ; Piociotto & Wort, 53-55. 
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(«) In the case of a pre-mar retneuranee of a contract of marine 
inenranee, the cession of a risk ceded to the reinsurer, which 
attached before the outbreak of war, should remain valid and 
effect should be given to the contract. Sums due for premiums 
or in respect of losses should be recoverable after the war.^ 

* Section V, Annex III, paras, 20-23 ; Picciotto A Wort, 55-57. 
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A. UNDER DEFENCE (GENERAL) REGULATIONS 

I. Defpjvce (General) Regulation 68a 
The Emergency Powers (Defence) Act, 1940, provided that 
Defence (General) Regulations might be made — 

“ making provision for requiring persons to pla<>e themselves, 
their services, and their property at the disposal of His 
Majesty, as appear to him to be necessary or expedient for 
securing the public safety, the defence of the Realm, the 
maintenance of public order, or the efficient prosecution of 
any war in which His Majesty may be engaged, or for 
maintaining supplies or services essential to the life of the 
community.”* 

By reg. 58a, the Minister of Labour and Rational Service is 
entitled by directions to control the employment of “ any person 
in the United Kingdom.”* 

* Section 1 (1). These purposes are not “ mutually exclusive t ” per Lord Greene, 
M.E.« in The CarlUm/i Cam (1943), 2 All E.R. 560, 563, mpra^ 68-70. 

See Hoague, Brown & Marcus, Wartime Comoription and Control of Labor 
(I940)» 54 Harv. L. Rev. 50-104. See also MotnUzation for Defense (1940), 54 
Harr. L. Rev. 278-310. 

*S,R. & O., 1940, No. 781, amended by S.R. & O., 1941. Nos. 257, 2052. 

For orders made under reg. 58a, see Krusln & Rogers, V, 285-295. 

1. By The Control ofEmphymerU {Directed PermmH) Order ^ 1943 (S.R. & <),, 1943, 
No, 651), ((he employer of a diiocted person must keep him in employment for the 
period specified in the direction, unless the directed person is discharged for serious 
misf^duct or the directions are withdrawn (para. 2 (1)). A directed person 
or his employer may apply in writing to a national service officer for the withdrawal 
of directions (para. 3 (1)). Dismissal for serious misconduct, in the first instance, 
is provisional. If, within the prescribed period, the directed person requires a 
l^kmal service officer to submit the matter to a local appeal board and reinstate- 
Oieut is directed, dismissal will be treated as having been ineffective. If the 
dheeted person ^ils to require the matter to be subzmtted within the piesmibed 
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t. JPower to direct Persone to perform Sermm 

The Minister, or my national service officer^ may direct any 
person in the United Kingdom to perform specific services or 
services described in the direction^ in Great Britain or in a British 
ship (which is not a Dominion ship). The services must be tibose 
which that person is, in the opinion of the Minister or officer, 
capable of performing.’’^ 

A direction (unless a contrary intention appears) contipuo^ 
in force until varied by a later direction, or withdrawn by the 
Minister or a national service officer.* 

Where a direction has been given and the capability of the 
workman to perform the work is admitted and there has been 
a failure to comply, the justices are not entitled to inquire 
whether the direction was reasonable : that is solely for the 
Minister : Horton v. Owen.^ 

The court followed Minister of Agriculture and Fisheries v. 
Priee^* where a County War Agricultural Executive Committee 
had given, under reg. 62 , a direction to cultivate and there was 
a failure to comply : the justices were not entitled to inquire 
into the reasonableness of the direction. 

Tucker, J., did not think that the term capable ” was 
confined to “ physical capability ” : 

time or the national aervice officer notifies him and his employer that he doea not 
intend to direct reinstatement, the dismissal will be treated as having been always 
operative and the directions will be treated as having been withdrawn (para. 3 (4)). 
The order does not apply to dire<*ted persons employed under the Essential Work 
(General Provisions) (No. 2) Order, H>42, and other sjierified Essential Work Orders. 

2. By The ( 'fmtrol of Emplotfnieni {Notice of Termination of EmphynmU) Order, 
1943 (S.H. & O., 1943, No. 1173), where notice of termination of employment of 
any worker to whom the order applies is given or received, or where any such 
employment is terminated without notice, the employer must give to an employ- 
ment exchange notice in writing of termination, containing specified particulars 
(para. 2 (1) (2)). The workers to whom the order applies are all persons who on 
or immediately before the day on which their employment terminated or was due 
to terminate were employed by an employer (with or without remuneration), 
except persons specified in the schedule (para. 3). 

3. By The Employment of Women {Control of Engagement) Order, 1 943 (S.R . St O,# 
1943, No. 142), no person must seek to engage or engage any female person for 
employment otherwise than by notifying to a ItKsal office or approved employment 
agency (i.e„ one carried on in accordance with arrangements approved by the 
Minister and under directions by the MmiatoT), particulars of the vacancy and by 
engaging a female person submitted by the local office or such agency unless she is 
under eighteen or over forty-one, A female person must obtain her employment by 
applying to a local office or such agency or by submission to an employer by the 
local office or such agency and not otherwise, unless she is under eighteen or over 
forty*one (para. 2). CJertain employments are excepted (para. 3). 

* Regulation 58 a, para. (1), • Paragraph (U). 

*[1943] 1 K.B. 111. A fitter, suffering from asthma and bronchitis, refused 
to comply with n direction, on the grounds of health and lack of travelling facilities 
to enable him to go back home every day. The Minister is the sole judge of a 
personas capability. 
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** it most involve the consideration of the locality of the work 
where the person is required to perform the services, coupled 
with a consideration of the person’s physical, or, perhaps, 
mental, capacity to perform that work in that particular 
place.”* 

2. Power to determine Conditions 
The Minister, or a national service officer, may direct the 
terms of such employment, including remuneration and conditions 
of service.^ 

{a) In determining the terms, regard will be hswi to rates 
of salary, fees or wages which appear to be usual. 

(6) In the case of services usually rendered under a contract 
of service, regard will be had to determinations dealing with 
remuneration and conditions, of persons employed in the district, 
the capacity and the trade which apply in the })articular case. 
These are determinations contained either — 

(i) in an agreement between organisations representative 
of employers and workers ; or 

(ii) in a decision of a joint industrial council, conciliation 
board, arbitration tribunal, or other similar body. 

(c) If no such industrial agreement or decision applicable 
to the particular case exists, regard will be had to — 

“ the remuneration and conditions of 8<*rvicc in practice 
prevailing among good employers in that trade in the district.**^ 
Such directions may be given by persons duly authorised in 
writing by the Minister, called “ National Service Officers.”* 

3. Regulation of Engagement 

The Minister may, hy order, make provisions for regulating 
the engagement of toorJcers by employers, and for regulating the 
duration of employment.^ 

The Minister has power to implement by order the previous 
provisions of this regulation. 

Any such order may, in particular, provide — 

{a) for requiring persons to register prescribed particulars 
about themselves or persons employed by them* ; 

(6) for requiring persons carrying on any undertaking 
to keep prescribed books, accounts and records ; 

(c) for requiring persons carrying on, or employed in, 
undertakings to produce to a person designated by the Minister 

» tl94»] 1 K.B. 114. » Regulation 58 a, para. (2). ~ 

* Prcfviao to para. (2) ; author’s italics. 

* Paragraph (3). ' Paragraph (4). 

* See The Registration for Employment Order, 1041, S.R. ft 0., 1941, No. 368. 
For Registration Orders, generally, see Slack, Liabihty/or Nationdl Serviet, 2^239. 
By (Amewdmwit) Order, 1944 (S.R. ft O., 1044, No. 80), certain olassee of persmu 
beHMae haUe to register as soon as they have been in Great Britain for thiea 
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or by aperton gpebified in the order, boohe, aoeounte or doeumente, 
and to furnish prescribed estimates, returns or information) 
(d) for inddental and supplementary matters, incbuding the 
entry and inspection of premises. 

Such provisions may relate either to i>ersons or undertakings 
generally, or to any particular person or undertaking, or class or 
description of persons or undertakings.* 

4. Securing Workers in Essential Work 
The Minister may, by order, provide for securing that enough 
workers are available in ‘‘ undertakings engaged in essentM 
work.^*^ “ Essential work ” means — 

“ work appearing to the Minister to be essential for the 
defence of the realm or the eflBcient prosecution of the war 
or to be essential to the life of the community.” 

Any such order may, in particular, provide — 

(o) for securing that (save as provided by ihe order) 
employees shall continue in that undertaking and not be caused 
to give their services elsewhere ; 

(b) for prohibiting employees from absenting themselves 
without reasonable excuse, or being persistently late, or refusing 
to work reasonable overtime, or to work at times required, or 
to obey lawful commands in relation to their work, or impede 
the work of the undertaking ; 

(c) for requiring payment to employees of wages for periods 
when, though work is not available in their usual occupation, 
they are capable of and available for work, and willing to perform 
services which they can reasonably be asked to perform ; 

{d) for incidental and supplementary matters for which 
the Minister thinks it expedient to provide. 

Any sucli provision may relate, either generally to undertakings 
engaged in essential work, or to any particular undertaking 
or class or description of such undertakings. Such provision 
may also relate either generally to persons employed in such 
undertakings or to any particular person or class or description 
of persons so employ^. 

5. Dismissal or Suspension 

An order may provide that where a person employed in an 
undertaking engaged in essential work — 

* PanilTaph (4) (a), (6), (e) and (d). A “ specified ^raon ” need not be specified 
by name : “ Persons can so be specified without being 'named prorided titey an 
unambignomdy identified ... To specify a class surely means no more than to 
designate a group of persons by nferenoe to some common charooteristio, which 
may be positive or ne^tive. ' AU barristers who have chamben in the Tmnple,* 
is, m my view, a perfectly good speoification of a class . . . “ per Asquith, J., in 
MeMamm v. Marrisoiu (1M4), 2 All E.R. 448, 400, 451. 

* Pwsgnph (4a). added by S.R. k 0., 1941, No. 207. 
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(a) has been dismissed for serious miseonduotf or 
(1^) has, under the conditions of his service, been suspended 
wtthovit pay for disciplinary reasons, 
and, as a result of proceedings, the dismissal or suspension is 
treated as ineffective or unjustified, he will not be treated as 
“ not capable or available " or unwitting to perform services 
which he could reasonably bo asked to perform, because he has 
attended a hearing in the course of the proc^dings or, if he was 
dismissed, because he has taken other employment.* 

IL Essential Work (General Provisions) (No. 2) Order, 1942 

Under reg. 68a, para. (4a), the Minister made an order laying 
down general provisions applicable to “ essential work.”* 

1. Scheduled Undertakings 

(i) If the Minister is satisfied that — 

(a) an undertaking is engaged on essential work ; and 
{b) it is expedient for the defence of the realm or the 
efficient prosecution of the war or for maintaining supplies or 
services essential to the life of the community so to do ; 
he may enter the undertaking in a Schedule of Undertakings 
and must serve on the person carrying it on, a certificate that 
the undertaking is scheduled in respect of specified persons.^ 

(ii) Before the Minister schedules an undertaking, he should 
consult such Government departments as appear to him to be 
concerned and take reasonably practical steps to satisfy himself — 

(а) that the terms and conditions of employment are not less 
favourable than the recognised terms and conditions provided 
by the Conditions of Employment and National Arbitration 
Order, 1940* (or by that order as amended) ; 

(б) that satisfactory provision for welfare of employees exists, 
or is being made ; and 

(c) that adequate provision for training exists, or is being 
made, where, in his opinion, such provision should be made.* 
A provisional entry may be made, and a provisional certificate 
served — ^in force for not more than six months. It may be 
renewed.® Any certificate may be cancelled by the Minister.’ 

2. Statutory Conditions of Service 
To a scheduled undertaking four conditions of service apply* ; 

(«) The person carrying on the undertaking must not dismiss 
a person except for serious misconduct or, witlioui dismissing 

* Reflation .^Sa, para. (4b), added by K.R. k 0., 1042, No. 1548 . 

* 8.R. & O., 1942, No. 1694 (revoking S.E. A 0., 1942, Nos. 371 and 687), The 
order applies, with modifications, to undertakings carried on by the Crown or 
by the Oovfmmenl of any Allied Power (art. 9 (1)). Hoe also No. 1075 of 1943. 

» Article 2 (1). ‘ S.R, A O., 1940, No. 1306. 

* SJl. A 0., 1942, No. 1694, para. 3 (1). 

•Article 3 (2) and (3). • Article 3 (4). ■ Article 4 (1). 
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him, must not cause him to work for another undertaking 
(raaergenoies for fourteen days excepted), except with fke 
wriMen permission of a national service officer. 

(b) A specified person must not leave, except with such 
permission.'^ Permission to terminate, or to leave employment 
will not take effect until the date stated in the permission and 
this date must not be before seven dear days after the application 
for permission has been reoeived at an employment exchange.^ 

(c) At least one week's notice must be given by either party, 
unless there was dismissal for serious misconduct, 

{d) A guaranteed wage must be paid for every prescribed 
period^ — the normal* wage for that prescribed period if, during 
the normal working hours,* that person is — 

(i) capable of and available for world; and 

(ii) willing to perform services outside his usual occupation 
which, in the circnmstanoes, he can rr-asonably be asked to 
perform, when his usual work is not available.* 

^ Application should be in writing and should state the grounds (art. 4 (6)). 
Permission should be granted or refus^ within seven days of n*oeipt of applicai^n, 
as far as prat^ticable, S<»e art. 9 and art. 9a (added by 1944, No. 815), on persons 
in scheduled undertakings, who are djccJuM from the Order. 

• Added art. 4 (7) by The Essential Work (General Ih-ovisiona) (Amendment) 
Order, 1944 (S.R. & O., 1944, No. 1467). 

^ A week, for a person |>aid on a time rate : otherwise, a duy, * “ Week means 
the paff of the undertaking (art. 4(1)). 

♦ Calculiited according to the time rait applicable to the person concerned^ and 
to the normal working hours during the prescribed period. Where the wage 
cannot be calculated thus, it should be calculated according to the t%me raU 
applicable to members of the sam^ grade or class employed in the same undertaking 
and in the same district ajid to their normal working hours during the prescribed 
period ; if there is no person so employed., the criterion will be members of the 
same grade or class in the same class of employment in the same district (para. 4 (I)). 

* That is, the hours exclusive of overtime orduiarily worked during that day 
or week by the grade or class of persons to whom the person concerned belongs. 

• For the meaning of “ capable''' see Cases No. 6979 (1924) and No. 10910/30 
(1930) — umpire's decisions under Unemployment Insurance Acts, 1920 and 1927. 
In the latter decision, the umpire cited from Decision 308, O.W.J), (1919) : — 

'' That expression must be understood in its ordinaiy sense, meaning capable 
of doing work of a kind such as there may be some reasonable probability of 
obtaining. It is not suHioient that the workman should be capable of doing 
work under such conditions that there is no reasonable probability of his being 
able to obtain such work.” 

For the meaning of available^' see No. 11161/30 (1930) : — 

“ Availability for work implies : (1) that the claimant is capable of per* 
forming work of such kind as is ordinarily done under contriu^ts of employment 
and of doing it in conations in which employees under contracts of sertioe 
ordinarily do work (Decision 6979/20), for if a claimant is not so capable, it 
is obvious that he is not available for work ; (2) that he is ready and equipped 
(if equipment be necessary) to take suitable employment as and when offered 
on proper terms and conditions (e.g., Decision 4952/20) ; and (3) that the 
claimant is not prevented from accepting such employment either by circum- 
stances beyond his control, or by ciroomstanoes or conditions which he himis^ 
has created deliberately or bv the neglect of duties or reasonable precautions.*^ 

24 
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' To caloolAte the earn payable, overHtae aad SunSay Ume mtist 
be reckoned as paid for at the ordinary time rate.^ 

The Essential Work Order does not destroy the contract of 
service ; the ordinary terms of the contract apply, except in so 
far as they are abrogated by the order.* 

3. Effect of Suspension 

n, under the conditions of his service, a specified person is 
suspended without pay for disciplinary reasons for not more than 
three consecutive days, then, if he is not paid on a time rate basis, 
art. 4 (1) (d) will not apply daring suspension ; if he is paid on a 
time rate basis, those provisions apply, reducing by the days of 
suspension the prescribed period and the normal working hours 
attributable to those days.* But if — 

(i) within three days of the beginning of suspension, the 
•pexatm requests a submission to a local appeal board ; and 

(ii) (a) the board (after considering representations by or 
on behalf of the person carrying on the undertaking) unani- 
mously thinks that the suspension was not justified or was 
Justified for part only of the period ; or 

{b) where the board is not unanimous, a national 
' service officer thiaka that the suspension was not justified or was 
justified for part only of the period, 
the specified person not be disentitled, merely because of 
the suspension, to the guaranteed wage, nor will he be regarded 
as “ not capable or available,” or not willing to perform services 
which he could reasonably have been asked to perform, because of 
his attendance b^ore the board. 

4. Holidays 

Normal working hours of a day or week during which a 
holiday occurs will be treated as reduced by the holiday and by the 
normal wodlng hours attributable to the holiday.* 

“ Hcdiday ” means a day recognised as such in a particular 
s^edvled undertaking, generally, or as regards any persons or 
class or description of perso ns.* 

* For the effect of dehntss, see art. 4 (2) of 8.R. & O., 1942, No. 1694. 

* Per Goddard aikd 4n Feroq, L.JJ., in Ahxandfr v. Tredtgar Iron <t> Coal 

Con^pany, IM. 1 Ik.B. 3M, 393. 

* Article 4 (3). * Article 4 (6). 

* Article 1 (2). For the meaning of *' hdUdayo” see Cow No. 18284/32. 

“ J. Customary or recognised holidays are tfaoee days which the employera 
and workma concerned have agreed (whether ezprenly or by impUoation baaed 
npcm acquiescence) ohall be non-working days. Where thoee holidays have 
bm defined and detwmined they become a normal incident of employment and 
an implied term of oontraota of aervice which cannot be varied except by an 
emneaa or imidied agreement between the partiea. 

'*2. The exiatenoe or duration of a reoogniaed holiday in any partionlar 
eotaUkdiment muat be determined by the agreement or practice obaerved 
frithin that eetaidlahment. 

“ 4. A reoogniaed holiday impliea a defined, certadn and recunmt hwi^t 
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A holiday does not become recognised by an employer's | 
unilateral decision to treat it as sueh.^ 

6, Notice Stfspending Guaranteed Wage 
Where a x>orson canying on a scheduled undertaking cannot 
provide work for a specified person because other employees are 
taking part in an illegal strihe^^ he may give that person not less 
than four days^ notice (excluding Sunday) of his intention to * 
discontinue paying the guaranteed wage. As soon as he is able 
to provide work for the specified person he should give ** a 
notice that work is avaUable^^^ specifying the day on which it 
will be available.* 

Where a notice suspending the guaranteed wage has been duly 
given, 

(a) the person carrying on the undertaking will not be 
liable to pay anything under art. 4 (1) (d) for the authorised 
suspense period ; 

(h) prescribed period will exclude any day occurring 
during the authorised suspense period ; 

(c) on giving the contractual notice^ the specified person 
may leave during the authorised suspense period, without 
obtaining permission or giving notice under art. 4 (1) (h) and (c ) ; 

(d) if a specified person who does not leave during the 
authorised suspense period, /aii«, without reasonable excuse, 
to present himself on the day work is available, his employment 

will be deemed to have ended the day before.* 

6, Notice of Termination 

The permission of a national service officer to an employee 
to leave, or to the employer to dismiss him, does not affect the 
terms of the contract relating to notice or to length of notice. But 
if the contract provides for less than one week^ at least one week 
shall be given (under art. 4 (1) (c)). The contoictual notice or 
the statutory veck’s notice may be given before the permission 
of a national service officer has been obtained.* 

of employment, but the actuiU time when it is to be observed may be deteis 
mmable bv an employer alone or m conjunction with the workers conoemad« 
e.g., a denned annual holiday need not be held m the same week or month 
each year. 

** 9. In the absence of an express agreement the existence or duration of a 
holiday in an establishment may be proved by facts and circumstances from 
which it can reasonably be inferred that there has been a practice to reoognliie 
the day in question as a non- working day and that this praotioe has been 
acquiesced in by the workers concerned.’* 

^ Ptr Lord Qreene, M.R., in Cummiw^ v. Holknaay Bros, {London)^ lAd, [1944] 
1K.B. 323, 326. 

* Defined in art. 4 (5) (iii) as a strike in connection with a trade dispute unlawful 
uzider art. 4 of the Conditions of Employment and National Arbitration Oider^ 

» 4 (6) (i). ^ Article 4 (6) (U). • Artide 4 (8). 

24a 
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^ 7. Dismissal for Serious Misconduct 

Disnoissal for serious misconduct^ is, in the first instance^ 
provisional only. If — 

(а) within the period specified in art. 5 (1), a specified 
person requires a national service officer to submit the matter 
to a local appeal board ; and 

(б) a national service officer directs reinstatement^ or, without 
so directing, gives a notice under tliat i)aragraph, to the 
parties, 

the dismissal will be treated as ineffective and, in th<^ case of a 
notice, will be treated as ineffective until the date when the notice 
was given. If, however, the specified person does not, within 
the time allowed, require the submission, or if the national 
service officer notifies him and the employer that reinstatement 
wffi not be directed, or that he does not intend to give any notice, 
dismissal will be treated from the outset as operative.^ 

Where dismissal is treated as ineffective — 

(a) the guaranteed wage must be paid from dismissal to 
reinstatement or to the date of notice (as the case may be) ; 

(b) the specified person will not be treated as “ not (*apable 
or available or unwilling to perform ser\dces which he 
could reasonably have been asked to perform because he 
attended before the board or because he took other employment f 
in the latter case, any sums so earned will be deducted from 

* Where “ neghgence ” may be mucondvci” see No. 2835/1927. A single 
negligetit act may be “ miaconduot,” where a person is “ chosen for hi» skill to 
penorm duties requiring his constant personal attention/’ e.g., a here an electrical 
engineer in charge of plant on night shift went to sleep- Decision 3283/20; 
4589/20. A recurrence or repetition of acts of negligence or mistake may amount 
to misconduct ” — 

** where . . . the behaviour of the applicant shows a wanton or deliberate 
disregard of his employer’s interests or of applicant’s duties, or where his 
general conduet has been such that no reasonable employer could l>e expected 
to put u|i with iA'* 

For ** serious anti wi^ misconduct,^' see Workmen’s Compensation Act, 1925, 
8. 1 (1) (6) ; WilHs (lv43U 35th ed., 153—155. The misconduct itself — as well as 
the consequences — must W Mious: Johnson v. Marshall fl906] A.C. 409, 411, 
412, per Lord Lorebum, L.C.* Where the mere broach of a rule prohibiting the use 
of a lift without a load was not “ serious ” misoonduoi. “ On the other hand,” 
o^tinuM Willis (at 53)^ where there is a deliberate and unmistakable act of 
disobedience to an exjrieWNi Older, or where there is a deliberate breach of a law or 
rule, which is framed m the interests of the workmen and for securing their safety, 
it will usually be held that such a breach or such disobedience amounts to serious 
misconduct ; but there can be no rule of law on the point, and each case must be 
determined on the facts : George v. QUisgow Coal Co. f 19091 A.C. 123.” 

“ A lack of interest or enthusiasm is not . . . serious misconduct '* r per 
Asquith, J., in McMorran v. Marrisons (1944), 2 All E.R. 448, 452. 

•Article 4 (9) substituted by 1944, No. 815. By 8.R. A 0., 1943, No, 1075, 
the national service officer,” throughout this order, became a national service 
officer.” 
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the amount of the j^uaranteed wage to which he may be , 
entitled during any prescribed period faUing roUhin the period 
between dismissal and reinstatement, or dismissal and noticed 

8. Local Appeal Boards 

A national service officer may be requested to submit the 
following types of case to a local appeal board where — 

(a) the person carrying on an undertaking or any specified 
person who applied, or on whose behalf an application was 
made, is aggrieved because the national service officer has 
given or refused permission ; 

{b) a specified person has been dismissed for serious 
misconduct. 

The request should be made in writing within seven days of 
the grant or refusal of permission, or of the dismissal.* 

A national service officer must forthwith submit the matter 
to the board who, as far as practicable within seven days, must 
make their recommendation.^ After considering their recom- 
mendation, a national service officer may cancel permission, 
or grant or refuse permission, or direct a specified person to 
return to his work, or direct the reinstatement of a person 
whose employment has been terminated under a permission so 
cancelled, or direct the reinstatement of a person dismissed for 
serious misconduct if the board thinks that the dismissal was 
not justified on tliat ground. In the last case without directing 
reinstatement, he may give the parties notice that the board is of 
the above opinion.* 

Local appeal hoards sit for such districts as are determined 
by the Minister.® They consist of one member representing 
employers, one member representing workers, and a chairman 
appointed by the Minister.® A local appeal board, consisting 
of the chairman and one other member will, however, be deemed, 
to be properly constituted if — 

(а) tlie chairman thinks fit ; and 

(б) the person making the request consents ; and 
(c) the other person concerned, if present, consent.'’ 

Viscount Simon, L.C., recently declared, in another context 
“ Unless Parliament otherwise enacts, the duty of con- 
sidering the defence of a party accused, before pronouncing 
the accused to be rightly adjudged guilty, rests on any 

* Article 4 (10) suhstituted by 1944, No. 815, art. 2. 

’ Article 5 (1). The period may, for good cause, be extended. 

' Article 6 (2). ® Article 5 (3), substituted by 1944, No. SIS, art. 3. 

® Local App^ Boards (like Courts of Referees) are adnUfuttruUm tribtmah : 
Cottine v. Henry Whtteway A Co. [1027] 2 K.B. 378, 383, per Homdge, J. 

'Article 5 (4). Panels of r^resentatiTes of workers and employen an 
eonstitnted, from which members are selected. 

’ Article 5 (6). 
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txibimal, whether strictly judicial or not, which is given the 
duty of investigating his behaviour and taking disciplinary 
action against him. The form in which this duty is disdiarged 
— e.g,, whether by hearing evidence viva voce or otherwise — 
is for the rules of the tribunal to decide. What matters is 
that the accused should not be condemned without being 
given a fair chance of exculpation.”^ 

Of “ natural justice,” by the rules of which an administrative 
tribunal is governed. Lord Wright observed in The Spaekman 
Case* that the term is admittedly “ sadly lacking in precision,”® 
but it is “ not desirable to attempt to force it into any procrustean 
bed ”® ; the essential requirements are that the tribunal should 
be impartial and that the parties should be given “ a full and 
fair opportunity of being heard.”* 

“ If the principles of natural justice are violated in respect 
of any decision, 'it is, indeed, immaterial whether the same 
decision would have been arrived at in the absence of the 
departure from the essential principles of justice. The 
decision must be declared to be no decision.”® 

9. Resumption ; Reinstatement ; Discharge without Permission 
(a) Where a national service officer has given permission 
to discharge an employee, who is accordingly discharged, but 
subsequently, after appeal before the local appeal board, the 
officer cancels permission, and the employee resumes work, the 
employee is not entiUed to wages for the intervening period : Docker 
V. Standard Telephones and Cables, Ltd.* 

Once permission is granted, employment may bt' lawfully 
terminated.^ Subject to the minimum notice, the terms of 
the contract relating to notice remain in force.® 

(ft) Where, on the ground of redundancy, permission was granted 
to teiminate employment after a recommendation by the local 
appe^ board) and the national service officer revoked permission 
and directed reinstatement, but, no work being available, the 

Medted Oeuncil v. Spackfmn [1043] A.C. 627, 635, 636. See also 
per Lord Lofebum, li.C., In Board of Education y. Bice [1911] A.C. 179, 182, 
Mtproved m Local OooemmMt Board v, Atlidge [1916| A.C. 120. See per Vigootint 
Haldane, L.C., at 132 : They must de^ with the qnettion refened to them 
without bia«, and they moat give to each of the parties the opportoiuty of adequately 
pMMnting the case made. The decision must be come to in the spmt and with the 
•ntse of responsibility of a tribunal whose object is to mete out justice.” 

*[1043] A.C. 627, 640. 

* Cited by Lord Wright from the judgment of Hamilton, L..!., in R. v. Loeal 
Oevemment Board, ex parte ArUdge [1914] 1 K.B. 160, 199. 

*[1943] A.C. 644. See also Report of Committee o» Miniotere' Poumrt (1932), 
Omd. 4060, 76-80, 99-100. 

« [1943] A.C. 644, 646. 

*[1948] 1 K.B. 92. The case was decided under the 1941 Order, but the 
awtofial words are Te.enacted in the 1942 Order. 

* Aitwle 4 (1) (a). * Article 4 (4). 
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employee was not admitted to the premises or allowed to woriic ^ 
hut was paid at the same rate of wsugea, the employers had not '* 
failed to comply with the direction : Hodge v. UUra MeelHe% 
Lid} 

It was argued on appeal that “ reinstatement ’’ connotes the 
right to work, as well as the right to be paid : the employer mtutt 
not merely ready and w^ng to proride work, but mast 
provide it. For the employer it was contended that the employi^ ^ 
had been reinstated in her “ employment ” : they did everytmng ' 
possible “ to reinstate ” her. Croom-Johnson, J., said ; “ The 
obligation on the employer is an obligation to give work if there 
is work available, and not an absolute obligation to give woik: 
when there is none in fact.”* 

(c) Where an employee was dmnmed without permietion of 
the national service officer, the dismissal was of no effect ,* he 
was entiUed to his wages until new employment became available^ 
but he was nut entitled to have his new earnings made up to his 
former rate of pay : Oeorge v. Mitchell <& King? 

From January until 26th March, 1942, G was an engineer 
foreman in a company manufacturing munitions. Being away 
iU for a da^, his employers put another foreman in his place and 
when he returned they told him they did not require him. The 
national service officer refused leave to dismiss, and this refusal 
was confirmed by the local appeal board. They did not reinstate 
him as foreman, but contmued to pay him, from March onwards, 
his wages for several weeks, until on 12th May they offered him 
work as an operative at £8 per week. He was wiffing to do the 
work, but insisted on the right to his wage of £11 per week. 
As from 8th May his employers stopped his wages. On 16 th J une 
the man-power board found him a tempormy job at £8 per week 
which lasted until 31st August. He claimed £92 2s. lOd. 
arrears, and a declaration : (1) that his employers were not 
entitled to terminate his ccntract, save as provided by the 
order ; (2) that if work as a night foreman were not available, he 
was entitl^ to £11 per week for other work. The county court 
refused both declarations. 

The appeal was allowed. The court gave the plaintiff judgmmit 
for £66, but made no declaration. Contractual rights and 
duties, said Scott, L.J. — save in so far as they are altered — 
are preserved. “ The right of action for wages is also clothed 

* lb; raferring to Turner y Sawdon d> Co, [1901] 2 K.B. 65S, 660, 667. 

* (194S). 1 All E.R. 233. See alM McMomn y. MarriaoM (1944). 2 All E.R. 448, 
462, when Aequith, J., ewerded unen of wm^ to e genenl ttmaaa. who wm 
WM ogfoIly diamiMed ut oontnyentioii of the Enential Work (Buildiag end ClyB 
Bhigmeeriiig) Order, 1042 (S.R. A O., 1042, No. 2044), in reepeot of the period 
from hie oetmriUe dimnieeel " until he obtained oUm employnMnt. 
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with statutory force.”^ The right to dissolve the contract is 
not annulled, but is subject to leave of the national service 
officer and to the condition that without leave, the duty to pay 
the normal wage will continue if the employee and his proper 
work are “ available.'’^ He has his “ contractual right of action 
for wages ’* and an additional right to sue on the order as for a 
statutory debt.* lie was entitled to £11 per week for six weeks 
from 8th May until 18th June. Since he took service with 
another master, the presumption that he left the service of 
his first master must prevail. MacKinnon, L.J., made scathing 
comment on the “ statutory order ” : — 

“ If the employers, who, presumably, know their ow'n 
business, want to replace a man they regard as incompetent 
by one who is more efficient, and are forbidden to do so, in 
seven or fourteen days, by those who cannot have been able 
to form a reasonable judgment on the merits of their claim, 
I cannot imagine anything le.ss calculated to conduce to 
the smooth and effective conduct of an essential business 
‘ for the efficient prosecution of the war, or for maintaining 
supplies or services essential to the life of the community.’ ”® 
It should be observed, however, with respect, ^at courts of 
referees, containing members with technical knowledge — which 
sit, in effect, as the local appeal boards — have been deciding 
since 1920 similar questions under the Unemploynient Insurance 
Acts, and have acquired wide experience in similar disputes. 
Goddard, L.J. (as he then was), observed : — 

“ If the employment cannot be terminated, it remains in 
force with all its consequences ; the employed person remains 
in the service, and consequently has a right to his wages, 
and it is only fair that he should have the right as he cannot 
enter employment elsewhere unle.sa and until he gets permission 
of the national service officer.”* 

The court must infer that the national service officer consented 
to the taking of the employment found by the man power board. 
The plaintiff was not entitled to the difference in wages ; that 
“ would, in effect, give him an annuity for the rest of the war, 
and I cannot think that the order was intended to have any 
such effect.”® As sobn as he entered the new firm his former 
contract was at an end. The order did not entitle him to claim 
damages for wrongful dismissal, but merely to be paid the 
normal wage as long as he remained in his emplo;^ent. 

(d) Reinstaiement means restoration to the position formerly 
occupied : William Dixon, Ltd. v. Patterton.* 

* (1943), l AU E.K., at 237. 

* Tb., citing Shepherd v. Httta (1855), 11 Ex. 55, 56, 67, per Parke, B., and Cohen 
V. fiaU[ie22j2K.B, 37. 

» 76., 238. <76.. 239. 

»[1943]S.C.(J.) 78. 


‘7*., 240. 
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CoalmasterR carrying on a scheduled undertaking, dismissed 
an under-manager on the ground of “ serious misconduct, viz. : 
absence without due notice. The national service officer, after 
appeal to the local appeal board, directed them to reinstate 
him. They took him back, but he was not restored to his 
position but was asked to take work as an on-cost worker at 
reduced emoluments : this work he accepted. The sheriff- 
substitute found that the company had failed to comply with tho 
direction. 

On appeal it was argued that the order applied only to 
“ workers ” and not to officials such as under-managers, and 
that “ reinstatement ” meant reinstatement in the undertaking, 
not necessarily in the employee’s previous position. Alter- 
natively, the Essential Work (Cosilmining Industry) Order, 
1941,* was ultra vires. The respondents contended that reg. 68 a 
para. (4), covered the whole industrial field. “Worker” was 
wider than “ workman ” and included all employees. The order, 
in return for lo.ss of liberty, guaranteed security of employment. 
The order was intra vires the regulation which gave almost 
unlimited power tf> direct all persons in (Jreat Britain. Lord 
Justice-Clerk {(’ooper) said : — 

“ TIk' natural and primary meaning of “ to reinstalc ” as 
applied to a man who has been dismissed (ex hypothesi without 
justification) is to replace him in the position from which he 
was dismiss'd, ami so to restore the status quo ante the 
dismissal.”* 

To interpret “reinstatement” as meaning “re-employment in 
any capacity” would “largely frustrate the purpose” of the 
order. Paragraphs (4) and (4 a) cover “ the entire field of the 
nation’s industry by two classifications which plainly have the 
same meaning — (a) * employers ’ and ' work(*rs,’ and (b) • persons 
carrying on any undertaking ’ and * persons employed in that 
undertaking.’ ”® There was no warrant for the distinction 
between “ manual labour ” and “ managerial, clerical or 
technical services.” 

Lord Cooper’s definition of “ reinstatement ” was approved 
by Humphreys, J., in Jackson dr Fisher's Foils, Ltd.* : it was 
not sufficient compliance with a direction to reinstate, merely to 
put an employee on the pay roll without providing him with 
work, unless the employers proved that no work was available.® 
“ . . . a man is not ‘ reinstated in his employment ’ when he 
is just put on the pay roll, any more than it could be argued 
that a man was rt'instated in his employment if what the 
employer did was to say : ‘ We will not let you come near the 

<'8.B. ft 0., 1941, No. 2096. * [1943) 8.C. (J.). at 85. . 

• lb., at 86. * [1944) 1 K.B. 816. 

* Aa in Bodiie v. Ut^a Ekelne, Ltd. [1943] K.B. 462 ; supra, 375. 
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premises, but we will give yon a pension for life equal to the 
wages you were getting before.’ 

10. Abaenteeism and PeraiatetU Laienesa 
Without reasonable excuse, a person muat not be abaewt or 
peraieienUy late,* Where he has been absent or persistently 
late, the person carrying on the undertaking may report the 
matter to a national service officer, who will require it to be 
referred to the works committee or other joint council (if, in his 
opinion, they can appropriately deal with the matter).* 
Eeference to that committee and a report froni them after giving 
the person affected an opportunity of making representations, 
are conditions precedent to prosecution.* 

11. Disobedience of Lawful Orders 
If a specified person fails to comply with any lawful and 
reasonable orders (including the working of day or night work, 
and reasonable overtime), the person carrying on the under- 
taking may report the matter, with particulars, to a national 
service ofl9icer.* He will communicate the particulars to the 
person affected, and if, after such further investigation aa he 
thinks necessary, he is satisfied of the truth and that the person 
is capable of performing the work, he may direct that person to 
perform his work. The dire<'tion may provide for the method 
and manner of the work, and the times and the period of work.* 
The person directed may, within seven days (or such further 
period as may, for good cause be allowed), require a national 
service officer to submit the matter to a board for report and 
recommendation. The submission must be made ; the board 
must make its recommendation (so far as practicable) within 
seven days, and send a copy to the person directed and to the 
person carrying on the imdertaking.’ The officer most take the 
recommendation into consideration and may then give such 
directions as he thinks fit, or withdraw directions he gave.® 

HI. Essentul Work Orders 

The Essential Work (General Provisions) (No. 2) Order, 1942,® 
may be applied, subject to modifications, to any particular doss 
of undertaMng and to the persons employed there.*® 

Essential Works Orders have been made for the following : 

Building and Civil Engineering; Chain Manufacturing; 

» (19441 1 K.B., at 321, 322. Artide 6 (1). * Article 6 (2)i 

* Article 6 (3). For the purpose of art. 6 a, the opinion of the national twrioe 
officer, that “ an appropriate committee ” exists, is conclusiTe : Oonmmv.Sioekt 
f 1948] 1 K.B. 438, 441, per Viscount Caldecote, C.J. 

‘Article 7(1). • Article 7 (2). ’ Article 7 (8). • Article 7 ( 4 ). 

* S.R. A O., 1942, No. 1694 ; swpra. 

“ Artido 10. Upon Dock Labmw Orders, sue 10 W.N.O.U.R. 98, 136, 142. 
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Coal Mining ; Ontton Manutaotnring ; DodlE LalKnir ; 

Electrical Contracting *, Iron and Steel Ittdnstriea ; 

Merchant Navy ; Shipbuilding and Bepairing.^ 

IV. Dbfenok (General) 'Bbgtilation 68aa 

For this regulation, made to prevent the interruption of woi% 
by “ trade disputes,” and for The CondiUone of Employment and. 
National Arbitration Order, 1940,^ made under it, see supra, 78, 
79. 

An (Amendment) Order; 1944,’ amends the principal order. 
Questions arising under Pt. Ill of that order muM be reported 
to the Minister within twelve months of the date on which the 
question first arose.* 

An award made under arts. 1-3 may be made retrospective to 
a specified date, not earlier than the date of reference. Where 
the National Arbitration Tribunal is satisfied that the employer 
was aware of the “ recognised terms and contracts ” and also 
before the date of the reference “ was aware or ought to have 
been aware that those conditions should have been observed by 
him, the award shall be retrospective to the date of knowledge.” 
The Tribunal’s decision as to the “ effective date of the award ” is 
conclusive.® 

Where, in consequence of a report made under arts. 1-4, the 
tribunal has made an award, then from the effective date of the 
award it will be (or will be deemed to have been) an implied 
term of the contract between the employer and the workers 
concerned that the rate of wages and the condUions of employment 
(until varied by agreement, decision or award, as mentioned in 
arts. 1-4) shall Im> in accordance with the award.® 

The result of the amendment on retroactivity is to modify the 
effect of HuUand v. William Sanders dt Son.^ Where an employer 
has paid a lower rate of wages than those settled by “ the 
machinery of negotiation or arbitration” under art. 5, para. 1, 
a right of action does not arise for arrears of wages or for damages 
for breach of statutory duty. The question whether an employer 
is in default may be reported to the Minister under para. 3, 
and shall then by him be referred to the tribunal under art. 2, 
Only when an award has been made does it become an implied term 


* For list, aee Kruain tt Rog««. IV, 196 ; V, 291. 

*S.B. tc O., 1940, No. 1305, smeaded by 1041, No. ISM, and S.R. & O., 1642, 
Nos. 1073 and 2673. 

* S.R. a O., 1644, No. 1437. * Artide S, para. (3). 

* 6, paxa. (4), a sabsUtated paragraph. 

* Artiole 5, para. 4 a) 

*[1940] 1 K.B. 78. Lord Qreeiw, M.R., MaoKtnnon and dn Paroq, 
tv ms taa a jndnneBt of HumtAreys, J.« fidlowing the diotum of PaAe, B., in 
T, 1 1 Ex. 55. 67. 
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of the contract that the rate of wages shall be in aeoordance with 
the award so os to enable the worker to sue (para. 4). 

If the workman’s right to sue existed independently of an 
implied term brought into existence by an award, said duParcq, 
L.J. (for the Court of Appeal), he could demand arretffs without 
regard to the date from which the implied term began to be 
Curative ; the elaborate provisions for the employer’s protection 
would be nugatory.* The employer might be ordered by the 
court to pay sums exceeding any which the National Arbitration 
Tribunal thought he ought to be called on to pay.® Concurrently 
“ different irreconcilable ” decisions might thus be given upon, 
the question whether the terms and conditions which the 
employer observes are not less favourable than the recognised 
terms and conditions.® Under Art. 5, para. 3, the only tribunal 
which has jurisdiction to decide a question which has arisen 
under that paragraph is the National Arbitration Tribunal. 
Until its decision, neither employers nor workmim know how the 
question will be answered : the employers cannot be in default. 

The amendment empowering the tribunal to fix a retrospective 
date, will enable the \\orkman, it is thought, to sue for arrears. 

B. SEAMAN’S CONTRACT OF SERVICE 

1 . Alteration of Hisk 

If, during a voyage undertaken in time of peace, the country 
in whose service the captain is, declares it ar so as to expose a 
British seaman under articles to greater risks than he has 
contracted to run, he is entitled to leave the ship and to claim the 
full amount of his wages ; O^Neill v. Armstrong? 

A seaman had contracted to serve on board a vojage from 
Newcastle to Yokohama. The Tatsuta was a Japanese torpedo 
gunboat and the captain (so the Judge found) was in the servic.e 
of his government : on sailing, he hoisted the Japanese flag. 
At Aden the crew were informed that Japan had dt'clared war 
on China and the captain said the run was at an cud. The 
seaman had become exposed to two additional risks — one 
from the Chinese, the oth<>r under the Foreign Enlistment Act. 
He had a right to leave the ship ; since it was the fault of the 
defendant’s principals that the voyage was not completed, wages 
could be claimed for the whole voyage. 

2. Damages include Maintenance 

Where British seamen had signed for a commercial voyage 
from Cardiff to ports (including Hong Kong), knowing that 
Bussia and Japan were at war, that the ship was to carry coal 

Ib., 1 194.’’.) ! K.B., at 84. • Ib„ SB. 

' tl896] 2 Q.B.. 418. 421. affirming (1895) 2 Q.B. 70, 76. For omploynMOt in 
British diijMi, sec n^. 43a, 46b ; McNair, 229-232 ; 6.'! L.Q.R. 186-189. 



oowmAOi OP smvicips 


3^1 


to Hong Kong, and that coal was contraband, the seaman were 
justified in refusing to go to Japan at the risk of capture. They 
were entitled, until final settlement, to wages and to the cost of 
maintenance : Palace Shipping Co., Ltd. v. Caine.^ 

“ A voyage with a contraband cargo, across seas which are 
admittedly the theatre of war, to a port belonging to one of 
the belligerents which is itself a naval base . . . in prima fade 
not an ordinary commercial voyage of a peaceful nature. 

3. Extra Remuneration to complete Voyage 
Wliere British seamen, engaged during peace, on a British 
ship for a commercial voyage from London to Port Arthur, 
Texas and back, refused, in August, 1914, to proceed without 
extra remuneration from Port Arthur (a German cruiser being 
in the vicinily), on account of the extra risk (mcluding a risk of 
mines), they were discharged from tlteir obligation to proceed, 
and the master was impli^ly clothed with authority to make a 
reasonable contract with his crew for extra remuneration : 
Liston V. Oteners of Steamship Carpathian.^ 

4. Detention of Ship in Enemy Port 
Wlieie a British ship, during a voyage for which British 
seamen, in May, 1914, had signed articles for two years, was in 
Hamburg when war was declared, and had been detaineit since 
4tb August, 1914, the crew being imprisoned in Jluhleben, the 
contract became impossible of performance on 4th August, and 
the seamen ceased to be entitled to wages : Horloek v, 
Beal.* 

It was contended that a seaman's wages stand on a special 
footing.® Earl Loreburn agreed that towards seamen’s contracts 
of service the law has always been “ in some respects peculiarly 
tender and benevolent,” save for the “ cruel exception,” since 
removed by s. 157 of the Merchant Shipping Act, 1894, that 
“ freight is the mother of wages.’’ The crew and co-owmers 
were regarded as co-adventurers — as in Beale v. Thompson * — 
but a seaman is now entitled to his wages whether freight be 
earned or not. This exception, however, must still be 
remembered in considering the older decisions. 

M19071 A.C'. .m Sec Amnllol O/ha Co.. iJd. \. Emb,na». (1943). 76 LI. L. 
Rep. 176. 

* lb., 396, per Lord Atkinoon, who duiHcntcd conceminjt the amount reeov«'rablp. 
See Kobmn v. Sykft (1938), 2 All K.R. 612. 

» [1916] 2 K.B. 42, 48, per Lord Coleridge. J. 

* [1916] 1 A.C. 486 (Lord Parmoor disacnting). Earl Loreburn held ttwt tbe 
material date waa the date of tbe tmpriaonment of the crew. 

* See armment for reapondent on 490, citing (»t(cr alia) Chandler v. Crievre 
(1792), 2 H. Bl. 606n j s. 134 (c) of the Merchant Shipping Act. 1894. 

*(1804), 4 Bast 546; the detentum there, moreover, waa, on the facta, 
Impttmry. So. alao, in Uadkg v. Ctarhe (1799), 8 Term Bep. 259, 266, 267. 



OONT&iOT O# «mVK)E 


S8i 


** It was an implied term of tdiis servioe, subject to my 
special law affeotii^ seamen, that it should be practicable for 
the ship to sail on this voyage, in that sense which disregards 
minor interruptions and tajces notice only of what substantially 
ends the possibility of the service contemplated being 
fuimied.’« 

Lord Shaw pointed out that for the owners to trade with the 
enemy was illegal ; for the crew it was illegal to assist in such 
trade.* 

** Without fault on the part of either party to the contract 
of service, law and force combined to stop the prosecution of 
this voyage and the adventure was completely lost . . . that 
stoppage and loss, having arisen from a dedaration of war, 
must be considered to have been caused for a period of 
indefinite duration, and so to have effected a solution of the 
contract arrangements for and dependent upon the completion 
or further continuance of the adventure.” 

The declaration of war brought this contract to an end despite 
the possibility of an early peace — ^for that would only leave 
parties in suspense. What might happen to the ship no one 
could forsee — destruction, confiscation, or return. 

The underlying ratio is the failure of something which 
was at the basis of the contract in the mind and intention of 
the contracting parties.” 

C. REINSTATEMENT IN CIVIL EMPLOYMENT 
ACT, 1944 

A comprehensive system of reinstatement has been set up 
by the Reinstatement in Civil Employment Act, 1944, which 
came into operation on Ist August, 1944.* 

I. Who is Within the Act 
The Act applies to— 

(a) male persons who, after 25th May, 1939, enter whole- 
time service in the armed forces ; 

(b) female persons who, after this date, enter whole-time 
service in the women^s services specified in iSched. I *, 

> [1916] 1 A.C. 494. 

> [1916] 1 A.C.. at 607, 608, 610. 612, 614. Lord Atkinaoii’s spoecfa contaiaa 
a feview of the aotboritiee (at 495-506). 

* Section 24 (3) ; Sched. Ill ; a. 14 (4) of the 1939 Act k preserved. Section 14 
otherwise is repealed ; re^. BOoaa is revoked, liability to reinstate can arise 
More 1st August* 1944 : O. F. Idwkm v. Cork, Ltd., Lekeskr (R.£. Code 1* Com 
No. 4) ; Norman Brooks v. Manchester CoUieries, Ltd. (Case No. 10). 

See oiBo Disabled Persons (Emplovment} Act* 1944* which imposes upon persons 
who have a substantial numb^ of employees* the duty to give empbyment 
to a quota of persons registered disabled persons (ss. 9* 10). The li&aiiter of 
Ijal^ur and National Bervioe may ** designate classes of employment* vacaneles 
in wWoh are to be given to tneh registeca^ disabled persons only (ss. 12* 13^ 
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(c) <10 peisoiu nvito, alter 10th AprQ, 1941, ondeir enrobXHait 
• aotioe 'Within National Serviee Acti^ 1939 to 1949, enter 
whole-time aervioe in a eicU defenof foree.^ 

Where a person to whom the Act applies, whose war serrioe 
hat ended, opoin enters upon whole-time service, his prernous 
serrioe, for the purposes of the Act, 'will be treated as eontinuinff 
without intermission until the end of the subsequent service.* 
Wliere a i>erson whose wmr service has ended, performs 
whole-time services under direction or written request of the MMrtor 
(or performs such services which he -was released or discharged 
to perform), this period of whcie-time service will be treated 
as U it were a further period of service within s. 6 (1).* 

These two periods will not be conjoined where the interval 
exceeds twenty-six weeks, or where, during the interval, either 

(a) the period mentioned in s. 2 (2) for making application 
has expired since the end of the first period, without the 
applicant’s application to his former employer ; 

(b) his former employer has made employment available 
and he has failed without reasonable excuse to take it, or 
has left it otherwise than to undertake war service.* 

If a person comes within the Act, but his war service ended 
not more than twenty-six weeks before 1st August, 1944, the 
Act will apply to him as if his service had ended immediately 
after 1st August, 1944. Where, on 1st August, 1944, he is in 
the employment of his former employer he will be treated as 
having entered that employment immediately after that date 
in pursuance of an application made \mder s. 1.* 

The “ former employer ” who is under a duty to reinstate 
means the employer by whom the person concerned was last 
employed within the last four weeks before his war service.* 

II. Obugation to Keinstate 
A statutory obligation to reinstate is imposed upon the former 
employer.’ There are certain conditions precedent : the former 
employee must be a person to whom the Act applies; his 

* Section 6(1) See further, upon “ whole-time eervioe,’’ a. 20 (4)-(8). 

Service in toe Merchant Navy ia not “ war aervioe ” within the Act : jf. P. Oiha 

V. Jfeaara. 8. J. Stiteringkm (Caae No. 1). 

For a oaae of whole-tune naval aervioe, aoe Caae No. 3, Hugh Vuudrey v. SotnerHt 
B%v»» Oatetmest Board. 

* Section 12 (1). 

* Section 13 (2). Thia inoludea undergoing of tr^ning : a. 20 (2). 

* Secticm 12 (3). * Section 13 (1). 

* Section 7 (1). See auba. (2). for oaaea where a change takea place in the 
“undertaking” (a. 20 (1)), or the undertaking beoomea “oompriaed” in any 
other undertaking. See AUiert Victor Baird v. Bouterc, IM., now Biteroprt^ 
Ptoiwia, Ltd. (Am No. 0) $ TVenoe W4sh v. Il'tn. Hood Scott (Ciaae No. 17), 
where tito tonaet employer had made a gennine tranafer of hia bwineaa. 

’Seetitml. 
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wax service must end after the Act comes into operation 
(1st August, 1944)^; he must apply to be taken back®; theapplica* 
tion must be in force. These conditions complied with — ^the 
application, however, may be waived or dispensed with by the 
former employer* — the statutory obligation arises. The 
obligation is to take the applicant back — 

(а) in his last occupation^ before his war service began and 
on terms and conditions not less favourable than he would 
have enjoyed if he had not come within the Act ; or 

(б) if it is not reasonable and practicable^^ to take him back 
into that occupation and on those terms and conditions, 

in the most favourable occupation and on the most favourable 
terms and cemditions which are reasonable and practicable 
in his case.'^^ 

Restrictions on engagements imposed by certain Essential 
Works Orders will not apply where the obligation is imposed.’ 
The obligation is to take the applicant back — 
at the first opportunity at which it is reasonable and practicable 
for his former employer to do so on or after the date when he is 
notified j under s. 3, that the applicant will he available. 

No obligation arises until before the date on which the 
applicant notifies his former employer that he will be available.** 
Failure to notify a date on which the applicant wUl be 
available^ invalidates the application^ unless the employers, in 
writing, waive the requirement. 

This notification must be given not later than four weehs after 
the last date for making the application. 

* Subject to 8. 13 (1): The Reimtateiiient iii (’imI Kmplovinent ((^ommenco- 
meut) Order, 1944 (S.R. & O., J944, No. 879). 

* In The Reinstatement in Civil Employment (Procotiure) Regulations, 1944 
(S.R. & O., 880), “ reinstated *’ is defined as taken into the employment of an 
employer in pursuance of an application for reinstatement or under mch 
nrtvmsUnureH that such an application has bee^i uxovcd oi dispensed with (}>ara. 1 (3)). 

• Htiction lo (1) ; Yaudr*y v. Homernt^t Rivers Catchment Hisird. ^uprn^ 383, note 1. 

* The words arc plain and unqualified.” Thev do not mean “ the permanent 
occupation ” or ” the last occupation ” ; Horme /Stanley Cubitt v Bcdby and 
RolainsUin, Ltd. (Case No. 14). See also Donald Edimrd Smith Rucks County 
Education Committee (Case No. 16). 

® See Ronald Agar Godwin v. Hotchkiss ds Son (Case No. U), where the employers 
unsuccessfully set up their financial position, and the fact that tliey had no electno 
welding contracts on hand, or m view. 

The onus of proving that the employment offered is not suitable to the 
applicant's health is upon the applicant. Simpson Ethibert Hothnd v. London 
Passenger Transport Hoard (Case No. IS). 

« Section 1 (1). 

^ The Reinstatement in Civil Employment (Exemption from Restriction) Order 
1944 (S.R. & O., 1944, No. 902, art. 2 ; Sched., Pt. I). 

• See G, V. Linton v. Oorts. Ltd.. LeicesUr {Vmr* No. 4), 

• WiUiam George Terry v. Autac Tarts (Torquay). Ltd. (Case Np. 13). 
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The date of availability mast be within ihme four we^f 
if^ owing to aieknms or other reasonable muse^ the applicant 
is not available, the date must be as soon as reasonably possible.^ 
If the former employer, after giving reasonable notie^e, makes 
such employment available to the applicant at the first 
opportunity, his statutory obligation is thereupon dischar'ged, - 
With two provisos : — 

(a) An opportunity ” is md deemed to have arisen if^ 

(i) the former employer makes employment availaMei 
but the applicant has, or reasonably believes that he 

has, reasonable cause for not taking it ’’ ; and 

(ii) the grounds of this “ reasonable cause are notified 
in writing to the fomer employer as soon as possible after 
the former employer’s notification that employment is 
being made available ; and 

(b) The former employer will in no case be \mder obligation 
under this section,^ to take the appHeant back after sior months 
from the end of the present emergency,^ 

III, Application for Reinstatement 

An appli<‘ation must be made in writing^ eitlier by the applicant 
or a person with his authority J Unless it is made during the 
period beginning with the end of the appli(‘ant‘s war service 
and ending with tlie fifth Monday after the end of that service, 
it is of no effe(‘t, unless the applicant was preventc^d from making 
it by sickness or other reasonable cause ^ and the application was 
imnie as soon as reasonably possible after that p(Tio<i expired A 
An application will cease to have effect after thirteen weeks 
from the date when it was made ; save that^ — 

(a) while it is in force, it may, from time to time, be renewed 
by the applicant or his agent, and will then cease to have 
effect thirteen weeks from the date of renewal ; and 

(fe) if, wlicn its validity would have ceased, proceedings 
under the Act are pending, the applii^ation will remain valid 
until fourteen days after those proceedings are concluded; 

^ Hoction 3 (1 ). the “ reasonable and practicable,^’ see Vksiw 

Baird v. Boi 0 lef% Lid,^ now iUUrapray Producf(<, Lid* (('ase No. 9). 

* Under a. 9 (2) («). however, an order may bo made against him by a reinstate 
merit committee, requiring liim to take the applicant back on a date more thim 
six months after the end of the present emergency (Sched. 11, para. 1), 

* Section 1 (2). Upon the form of notice, see a. I (3). ** The en<l of the present 
emergency ” is defined in «. 20 (1)- 

^ Section 2 (1). 

* Section 2 (2). See Terence Welsh v. W'w. Hood Scott (Gaee No. 17); an 
apj^lioation to a peraon who is not the “ former employer,” made in good 

in ignorance of the true oireuroatances, i« reasonable eauae ” for not making 
an applieatum in time to the former employer. 
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this means after the time for appealing has expired or after 
an appeal has been decided or withdrawn.^ 

An application or renewal may be made or given diree&y to 
the former employer or, in the prescribed manner, at an employment 
exchange, or any other appointed local office of the Minister.* 
If the application or renewal is made or given at an exchange 
or local office, the Minister must forward it to the former 
employer.® 

IV. Obugatiom to Conunue to Employ Rbinstatbd 

Peesons 

The former employer who, under s. i, lias taken back his 
former employee is under a second statutory obligation; the 
obligation to continue to employ him for the following twenty-six 
weeks “ or so much thereof as is reasonable and practicable ’’ — 

(a) in an occupation not less favourable than that in which 
the applicant has been taken back, and on terms and conditions 
not less favourable j or 

(b) if, during the period for which there is an obligation 
to continue to employ him, it cease-, to be reasonable and 
practicable for him to be employed in that occupation and 
on those terms and conditions, “ in the most favourable 
occupation and on the most favourable terms and conditions 
which are thereafter for the time being reasonable and 
practicable in his case.” 

The statutory period, however, is fifty-tioo weeks where the 
applicant had been in continuous employment with his former 
employer for a consecutive period of not less than f fly-two weeks.* 
Where the former employer cames on a scheduled undertaking 
under one of the specified Essential Works Orders, the provisions 
of those orders relating to (i) obtaining permission to terminate 
employment, (ii) dismissal for serious misconduct, (iii) conse- 
quential appeals to a local appeal board, will not apply for 
twenty -fdx weeks (or, where appropriate, fifty-two weeks) after 
reinstatement.® 

V. Priority of Ci^imk to Employme>t 

It will not be regarded as “ reasonable and practicable ” for 
tile former employer to reinstate the applicant if that can only 
be done by discharging a person who — 

* Section 2 (3). 

* 8c, of Labour and National Service : 8. 30 (I). 

* Section 2 (4). For prescribed forms, soe The RcinBtatomunt m Civil 
limpli^ment (Procedure) Regulations. 1944 (S.K. k U.. 1944, No. 980). 

« Section 4 (1). See s. 4 (2) upon penod of “ continuous employment.” 

» The Reinstatement in Civil EmpJovment (Exemption from Restriction) Order 
1944 (S.P.. k O., 1944, No. 902). art. 3^ Srhod., I't. II. 
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{a) was employed by him before the relevant dat6 ; ani 
(6) had been so employed before that date for a longer period 

than the applicant ; and 

(c) was so employed in employment of no less permanent 

a kind than the applicant’s employment, 
or by refusing to reinstate some other person within the 
Act who has duly made the prescribed application which is stiB 
in force.^ The fact that the former employer can reinstate the 
applicant only by discharging some other person who is KOT such 
a person mentioned in paras, (a), {b) and (c), above^ does not mean 
that reinstatement is not “ reasonable and practicable.” The 
applicant must be reinstated even if the other person is within 
the Act and whether he has been taken back or not.^ 

VI. Determination of Questions 

1. itcinsiatement Committees 

Reinstatement committees wOl determine questions and make 
orders under s. 9.® These consist of three members : (a) a 
chairman selected by the Minister ; (fe) a person so selected from 
a panel of employers^ representatives ; (e) a person so selected 
from a panel of persons representing tl)e employed persons.^ 
Assessors may be api)ointed by the Minister, but they must not 
be party to any determination or order.® Appeals will be heard 
by the umpire or deputy umpires.^ 

2. Procedure 

The committee will have the application sent to the former 
employer’ with a request to receive within ten days his written 
obsen\ations, a copy of which will be sent to the applicant’s last 
known address.* Seven days^ notice of the hearing must be given 

^Section 6 (1). “ The relevant ctofe ” moans the begumiiig of the applicant's 
war service. When some other person also is ’i^ithin tho Act, the relevant date 
means whichever is the earlier date : tho beginning of the applicant’s war service, 
or the loginning of the other person's war service. 

* Section 5 (2). Sec 0. T. [Anion v. Corts. Ltd.. LitetsUr (Case No, 4). 

• Swtion 9(1). The application must be mode («) not later than fifty-two weeks 
after reinstatement ; or {b) within thirteen weeks after an application, or a 
renewal apphcatioii, for reinstatement, or within such further period as the 
chairman, for good cause, may allow. An application may, at any time^ be 
withdrawn by written notice from the applicant. The Reinstatement in Civil 
Employment (Procedure) Regulations, 1944, para. 3, Sched., Pt. IV, 

^ 8oction 8 (1), (2),.. Compare the constitution of (Viurts of Referees under 
Unemployment Insurance Act, 1935, s, 41. A Reinstatement committee has no 
power to award compensation under National Service (Armed Forces) Act, 1939. 
s. 14 (1), repealed by Sched. Ill of Reinstatement Act : Norman Brooks v, 
Manchester Collieries, Ltd. (Oso No. 10). 

» Section 8 (3). « Section 8 (4). 

’ That is, the person alleged by the applicant to be his former employer.” 

•3.R, Sc ()., 1944, No. 880, para. 4 (1), The committee must adjourn the 
haacing, if the applicant requests, where a copy of these observations has not 
been sent within at least three days before the hearing. 
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^ the appBeant and to his former employer,^ addressed to their 
last known addresses ; such notice given, the committee may 
adjudicate^ in the absence of the applicant or his former employer,^ 
Aiiy case, iviti consent of the applicant and of his former employer ^ 
may he heard in the absence of one member of the committee^ other 
than^the chairman ; on a committee of two, the chairman has a 
casting vote.® No person may sit during a ease where he appears 
for the applicant or for a person who is, or wlio is alleged to be, 
his former employer, or by which he is, or may be, directly 
affected, or in which he has taken part as an official of an 
association, a witness, or otherwise.^ Tlie apph(*ant and any 
person who is, or who is alleged to be, his former employer, 
may conduct his own case or may be represented — 

(a) by a representative of any organisation of employers or 
employed persons of which, at the date of his appli(‘ation, he 
was a member ; 

(b) by a relative or personal friend ; 

(c) in case of an employer, by a director, partner, manager, 
or any member of his staff ; or 

(d) by counsel or solicit^^ 

The hearing must be in public unless “ in any particular ease 
for special reasons , the chairman directs that members of the 
public and representatives of any newspaper shall not be admitted 
or shall withdraw during the hearing, or any part of it.® To 
discuss their decision, the committee may order all otlier persons 
who are not members, to withdraw^ The committee must keep 
a record of proceedings, including, for each case, the facts found, 
the decision and the reasons, and, where the decision is not 
unanimous, the reasons given by the dissenting member. The 
decision of the majority is the decision of the committee. A copy 
of the record will be supplied on request to the applicant, to any 
fomer employer affected, and to any person alleged by the 
applicant to be his former employer.’ Apart frotii these 
provisions, the chairman of each committee determines its procedure,^ 

3. Jurisdiction to maJce Orders 

Where the committee are satisfied that the former employer has 
made default in the discharge of his statutory obligations, the 
committee may make either or both of the following orders, 

^ That ie, “ the person alleged by the apphcant to be his former employer.*’ 
*i&., para. 4 (2). » /6., para. 4 (3). * Ib., para. 4 (4). 

» para. 4 (6). Contrast the absence of representation by counsel or solicitor 
(iinless a relative or personal friend) before the Court of Referees, the Military 
mrvioe (Hardship) Committee and the Local Appeal Board, On appeal to the 
nmpire, representation by counsel or solictor is permitted. 

« He* para. 4 (6). Again, contrast the hearings before the Court of Referees, 
tli0 Military Service (Hardship) Committee and the Local Appeal Board. 

^ 76 para 4 (7). * Ib,, para, 4 (8). 
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“ ae&jrding oh i» in their opinion appropriate, having regard to off 
the eireumstances of the case and the nature and esetent of the 
defauU ” — * 

(a) an order requiring employment (such as the committee 
regard as required b; the Act) to be made available, specif;pil>g 
the date, occupation, terms and conditions,^ and the place ; 

(b) an order for compensation to the applicant for loss sufieaced^ 
or “ likely ” to be suffered through the default, being a spedfied 
sum, not exceeding the amount to which the committee thinks 
that the applicant would have been entitled for the period 
during which there was a statutory obligation of re-employment.® 

(a) Availability Order 

An availability order may be made even after six months from 
the end of the present emergency, and even though the date on which 
employment is to be made available is more than six months 
after the end of the present emergency.® The order will be made 
against the person who, when the order is made, was the former 
employer, and he must secure compliance.* Where tlie former 
employer, under such an order, takes the applicant back, the Act 
applies to the applicant as if he had bct*n taken back under s. 1 ; 
if, however, since the end of his war service, the applicant has 
ah^ady been in his former employer’s employ, the period of 
twenty-six or fifty-two weeks (as the case may be) will be 
(sorrespondingly re<luced.® ^Vhere, under such an order, the 
former employer makt\s employment available but the applicant, 
through sickness or other reasonable cause, cannot take it, the 
former employer will be under the same obligation as he would 
have been under, if the employment had been made available 
under s. 1.® 

(b) Compensation Order 

In so far as compensation relates to a period after the order, 
the order will be made against the person who, at the dale of the 
order, is the former employer. 

In so far as compensation relates to a period before the order, 
the order will be made against the person who, during the period 
of default, was the former employer. Where, at different times 

^ A nkitled pattern cutter in the boot industry whose last occupation before his 
war scrvicf* was in the (dicknig room, who, work having fallen off, was continuing 
to roceivct hy agreement, a cutter’s rate, was entitled, on reinstatement to the pay of 
a pattern cutter : Httracf Sfittilrff (^yhiU \ . Balhy <{• Haldwhti lu. Ltd. (('asc No. 14). 

> Section 9 (2). Sco Vaudrey v, Somerset Catchment Board., supra. Loss ’’ 
includes travelling expenses ; Norman Brooks v. Manchester Collieries^ IM. 
(Gas© No. 10). 

* Schedule 11, para. 1. ^ para. 2, ^ para. 3. 

^ 16., para. 4. Where the date specified in the order is after the end of the 
present emergency, the period of six mont/bs in proviso (6) of s. 1 (2) will run, not 
from the end of the present emergency, but from the date so specified. 
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d^erent persons have been the former employer, the siinu 
'payable be apportioned by the order. ^ 

4. Appeals 

In three types of cases an appeal may be brought to the umpire 
or deputy umpire from a determination or order of a reinstatement 
committee or from a committee’s refusal to make an order.* 
Application for leave to appeal may be made oraMy to the 
committee after its decision, or in writing sent to a local office 
within fourteen days of the decision or within such further period 
as the chairman may m any particular case for good cause 
allow.® If the committee refuse leave, the applicant may apply 
to the umpire for leave to appeal ; the apphcation must be in 
writing, sent to a local office within fourteen da.\s of the 
committee’s refusal, or such further period as tin* iimpme may 
in any particular case for good cause allow.* Apph cat ions for 
leave to appeal, whether to a reinstatement committee or to 
the umpire, may be determined without an oral hearing.^ An 
appeal should be sent to a local office within fourteen days after 
the committee’s decision, or, where* lea\e lias been granted, 
within fourteen dajs of the date of leave or such further period 
as the umpire may in any particular case for gootl cause allow.® 
On appeal, a party may conduct his own case or may be 
represented as before the committee.’ The hearing will be in 
public, with the same proviso which apphes to hearings before 
the reinstatement coniimttee.® Subject to these regulations 
the umpire may determine his own procedure.® 

The three types of cases in which appeal may be brought, are : 

(o) at the instance of an employers' organisation of which 
the emploi er‘® was a member on the date of the application to 
the reinstatement committee ; 

(b) at tlie instance of an employees' association of winch the 
applicant w’as a member at that date ; 

(c) at the instance either of the employer or of the 
applicant — 

(i) without leave where the decision was not unanimous ; 

(ii) with leave of the committee, the umpire or a deputy 

umpire.” 

^ Schedule II, para. 5. - Section 10 (1), %nfra, 

» S.R. & O., 1944, No, 880, para. 5 (1) , Form m Sc bed., Pt. V. “ (*ood cause ” 
Will not be stereotyped, as under Umpire’s Decision 788/31. , 

* Ib», para, 5 (2) , Form in Sched , Pt. VI. 

» Ib,, para. 5 (3). « 76., para. 5 (4) ; Jiorma m Sched., Pts. VII, VIIL 

’ 76., para. 5 (5). » Paragraph 5 (6). For the proviso, see paia. 4 (6). 

• Paragraph 6 (7). 

Where at different tunes different persons have been the former employer, 
the word includes any person against whom an order tvas made by the Beinst^^nt 
Comm%Uee : s. 10 (1). 

« Section 10 (1). 



OODfOUaS OF 6XEVIOE 


m 




The umpire or deputy umpire may, on appeal, make any 
determination or order that a reinstatement committee might 
make* He may dismiss the appeal. Where the relevant facts 
have changed, he must have regard to the fdcts existing at the 
date of the hearing before him. His decision is final.^ 

The umpire or deputy umpire sits with two assessors appointed 
by the Minister. If the parties consent in writing, the appeal 
may be heard in the absence of one assessor, or both.* 

VI I . Enforcement 

Where an availability order has been made and employment is 
not made available on the specified date in accordance with the 
order, the person against wdiom the order was made will be 
liable on summary conviction to Si fine up to £100. The court 
may also order him to pay to the person entitled to the 
employment a sum specified in the order ^ as compensation for loss 
suffered or likely to be suffered. This sum must not exceed the 
remuneration vhich the latter, in the court’s opimon, would 
have been entitled to if the obligation had been met.* 

(a) No proceedings can be brought for failure to comply with 
an order until the time allowed for appealing lias expired or 
until the appeal is deedded or withdrawn. 

(b) Where, at the dat(^ of default, the person against vhom 
the order was made is no longer the former employer, it will be 
a defence' that he took all reasonable steps to si'cure compliance 
with the order.”^ 

A sum ordered to be x>aid by a reinstatement committee or by 
the umpire or d(‘puty umpire may also be recovered summarily 
as a civil debt,^ 

No other proceedings — ^save as specified in s. 11 — ^may be 
brought for failure to discliarge an obligation under the Act.® 

VII 1. Prevention of Evasion 

An employer who, with intent to evade the Act, terminates the 
employment of a person to whom the Act is to apply, will be 
liable, on summary conviction, to si fine up to £100. The court 
may also order him to pay the employee not more than twenty^ 
six weeks' remuneration at the rate hist payable before his war 
service.*^ _ _ 

1 Section 10 (2). A hoHrmg before the umpiie is a rehearing. Any material 
“ change of cncumatancoa ’’ is relevant • N.S. 9,44, (Oecwion under National 
Service Acte, 1939-1942.) 

* Section 10 (3). ** Swtion 11 (1). 

* Provisoa (a) and (6) to s. 11 (1), 

* Section 11 (2). Proceedmga may not be brought, summarily or otherwise, to 
recover the sum, until the time allowed for appealing has expired, or until an 
appeal is decided or withdrawn. Any officer authorised by the Minister may 
institute dvO proceedings on behalf of the person to whom the Act applies. Ibis 
power does not exclude the right of that person himself to sue : s. 11 (4). 

* Section U (3). ^ S^tion 14. 
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, IX. waivbr 

The statutory conditions precedent that an applicant tnake 
and renew an application to his former employer to he taken 
ba(^, and that he notify the date of his availability for employment, 
are for the protection of his former employer. They may be 
, waived or dispensed with by the former employer, wholly, or in 
part, expressly or by conduct.^ Except where the applicant 
has been taken back by his former employer since the end of 
his war service, a requirement that anythin^!: be done in writing 
cannot be waived or dispensed with except in writing.® 

Where (o) a person to whom the Act apphes, has applied under 
B. 1, and before his application has expired has been taken back 
by Ids former employer into employment ; or (b) such a person 
is so taken back (application waived or dispensed with), and in 
tdiOm ease, the employment is not within s. 1 (1), his rights 
against his former employer will not be less than they would 
have been if the employment had been within s. 1 (1).® 

X. KEGXJLATIOJfS 

The Minister may make regulations {a) on the procedure of 
reinstatement committees and appeals* : (b) prescribing any 
other thing which this Act requires or authorises to be 
prescribed.® Eegulations are laid before both Houses and 
may, within forty days of being laid, be annulled by prayer.* 

XI, Evidence 

The following evidence will be conehisive in any jnoceedings 
before a reinstatement committee or on appeal 

A certificate of the Minister that a person performed whole- 
time services under direction or request by the Minister, or 
as to the date on which that person began or ended his services ; 
a eerlificate of the competent naval, military or air force 
authority, or the Minister of Home Security as to — 

(o) the nature, extent and duration of any person’s 
smnee in the armed forces or in any capacity mentioned in 
the First Schedule, or in a civil defence force ; or 

^ Section 15 (1). Vaudrrn v. Somerstl Cairhmivt Hnard. mjira. 

* Section 15 (1), proviso, 
a Section 16 (2). 

« Section 16 (1 ) ; under this subsection The Reinstatement in Civil Employment 
(Pnioedure) Regulations, 1944 (S.R. & 0.. 1944, No. 880), have been 

* For example, the Reinstatement in Civil Employment Ael, 1944 (Commence, 
ateat) Order, 1944 (S.R. & 0., 1944, No. 879). 

*8ectkm 16 (S). 
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(6) tlw.' purposes for wliich a i)er8on was Aineharged ,or 
rdmaed from the armed forces, or from such capacity, ot 
from a civil defence force.’ 

Every document purporting to be swh a cerlifnate and to be 
signed by or on behalf of the Minister or competent authority, 
or the Secretary of State, or the Minister of Home Security, 
shatl be received in evidence. Until the contrary is proved, it 
will be deemed to be nueh a certificate. The production of Hut4’'a 
document purporting to be ho certified to he a true copy shall, 
unless the contrary is proved, be sufficient evidence.® 

The production in any proceedings (civil or criminal) of a 
document purporting to be certified by the chairman of a 
reinstatement committee, or bv the umjMre or deputy umpire, 
to be a true record of a determination or Order .shall, unless the 
contrary is proved, he sufficient evidence.® 


’Soetion 17 (1). 


‘Section 17 


• Section 17 (8). 
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A. Cancellation ('lausbs 

The power to caned a contract depends upon the terms of the 
contract. Frustration of a contract is an implication of law 
irrespective of the intention of the parties.’ ' 

‘ See per Lord Stunner in Tke Hirjt Alnljt Case A.C. 407, 509, 61o7»^. 
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1 . Peace not Implied Condition 

As a general rule,^ the mere eowtinuanee of peace is not an 
implied condition of a contract.* 

“ There is no general implication that contracts are at an 

end if any war affects their performance.”® 

The parties to a contract may provide that upon the outbreak 
of war, or upon the occurrence of certain specified events or 
effects of war, either party may cancel the contract.* ■ 

2. Cancellation and Frustration 

Notwithstanding a cancellation clause, if it is clear that 
although a contingency has been provided for, it has been 
provided for only for the purpose of dealing with one of its 
effects and not with all, the court may hold that the contract is 
dissolved by law, if, without the fault of either party, its 
commercial object has been frustrated.^ 

3. Cancellation Clause in Charterparty 

Where the charterers and owners may cancel the contract 
upon “ war ” iu\olving the country of the charterers, the word 
“war” must be construed in a common-sense way; “war” 
may cxhst without a declaration of war, and includes military 
operations or armed conflict undertaken or occurring animo 
hdligerendi . tin- Kawasaki tW.® 

I. Interfennce'" by U«r 

.\ contract may provide that should circumstances arise 
which may interfeie with the supply or shipment or carriage or 
delivery of the goods, the contract may Im» cancelled.’ 

A coaling contract containing the above clause was made in 
December. 1914, between steamship owners and a coaling 
compan3 , whereby the owners agreed to take from the company 

* For an exroptional case, see In re Badttehe Co., Ltd. [1921] 2 Ch. 331 

■* Per McCardio, J., in The Blackburn BMnn Case [1918] 1 K.B. 640, 649. 
!iee also, per Koivlatt, J., in A*soctated Portland Cement JManufnetnrers (1900), 
Ltd. V. WtUtam Cory A Son, Ltd. (1916), 31 T.L.R. 442, 443. 

* Per Sonitton, L.J., in The Oomptotr Case [1920] I K.B. 808, 902. 

* See the observations of MuCardio, J., in the BlaMum Bobbin Case [1918] 
1 K.B. 640, 651, .'>,52. Sec (Ampbell, 134 -153. 

* See per I.rfird Sumner in The Bank Line Case [1919] A.C. 436, 456, 467. See 
also the Souter Case [1917] 1 K.B. 222, 236, 246, per Swinfen Bady, Bankee, L.JJ. ; 
the Metropolitan Water Board Case [1917] 2 K.B. 1, at 24, per Warrington, L.J.: 
the Cnckiewood Case (1945), 61 T.L.R. 202, 207. per Lord Porter. 

* Kawasaki Kxsen Kahushiki Kaisha o) A’o&e v. Bantham Steamship Co., Ltd. 
(No. 2) [1939] 2 K.B. 644 ; affirming (1938), 61 LI. L. Kep. 131, supra, IS, 19. 

CSompaie Court Line, Ltd. v. Dant db Bussell, Incorporated (19^), 44 Com. Com. 
346, 362, per Branson, J. 

^ Scbeepcaait Maatsrhnpptj Cylsen i Xuith African Coaling ( o. (1916), 
114 L.T. 765, 767, 76b. 
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^all the bunker coal they wanted at Algiers, and the company 
agreed to supply all the coal the owners normally needed at 
that port. In February, 1916, the company, having been 
deprived, by requisition, of the ship that "ftas ready, cancelled 
the contract, and refused to supply one of the oMvners’ ships 
With coal at Algiers ; the owners incurred £600 additional 
expense in obtaining it elsewhere. Freights had risen ; the 
company would have had difficulty in chartering a vessel at 
more than double the contractual freight. 

The requisition of the ship and the shortage of ships were 
fre^ circumstances ” interfering with the supply of coal, which 
entitled the suppliers to cancel.^ 

6. “ Prevention ” of Shipment by BoBtilHies 

A contract may provide that in case of prohibition of export, 
or blockade or hostilities preventing shipment of a particular 
description of goods to this country, the sellers may cancel the 
whole or any unfulfilled part of the contract.* 

(o) Baiters sued for damages for breach of contract to deliver 
flow. The contract, made in July, 1914, contained the above 
clause. At the end of July, export of wheat and flour was 
prohibited by numerous countries, and on the outbreak of the 
war, importation from enemy cotmtries was prohibited. Between 
27th July and 12th August, the price of wheat rose considerably ; 
that was a prevention. Moreover, export from Bussia w'as 
prohibited. The millers were entitled to cancel. 

(4) By a c.i.f. contract made in January', 1917, the buyers 
bought Japanese beans to be shipped from Japanese ports, in 
February or March, 1917. The contract could be cancelled 
“should shipping be prevented ... by hostilities.” The 
sellers failed to ship in February or March, but they shipped 
part in April. No hostile operations existed in Japane.se waters 
early in 1917, although there was a serious shortage of tonnage. 
The buyers refused to accept and prices having risen, claimed 
damages. In May, the Food Controller made an order cancelling 
all contracts for the sale of beans. The arbitrators found the 
shipment was not prevented by hostilities. McCardie, J., held 
that the sellers were not relieved from performance.^ 

“There must be a definite physical cause, or a definite 
administrative act, which operates to prevent the fulfilment of 
the contractual obligation. The fact that the fulfilment of a 

the meaning of “unavoidable bindronce.’’ see Craieford d- Souiai v 
Wflaem, 8tma A Co. (1896), 1 Com. Cas. 277, 280, per Brett, M.R. 

* Ford de Sons (<Mham), TM. v. Henry Left/mm iL- Smui, Ltd. (1916) 31 T L R 

tSSS, 628 . ' *•!-.». 

• Prodttee Brokers Co. v. Weis dh Co. (1917), 87 472. 
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contract will inYolve a heavy loss to vendors will not amount 

to prevention.’’^ 

6 . Force Majeure 

Where a contract provided “ Free from non-delivery caused by 
force majeure, althou(?h congestion on the railways did not, by 
itself, come within the clause, an embargo on commercial freight 
imposed in the United States at the end of 1917, in order to got 
foodstuffs down to the seaboard, constituted force majeure.^ 

7. Unforeseen Circumstances ” Excepted 

Where damages for breach of contract to supply goods were 
claimed and the defendants said that under the clause strikes, 
breakdowns, or other unforeseen circumstances excepted, by 
reason of the Limitation of Supplies Order, 1941, they were 
excused, the court held that the clause did not come into 
operation.^ Lord Oreene, M.R., held tliat “ the phrase ^ unfore- 
seen circumstanc^es ’ in its context refers to circumstances 
making the performance of the contract impossible.”* 

B. St’spBNSiON Clauses 

The power to suspend the performance of a contract depends 
upon the terms of the contract. The doctrine of frustration is 
an implication of law, irrespective of intention.^ 

1 . Where one Party becomes Enemy 

Where one party to a trading contract becomes an alien 
enemy ^ a suspension clause providing that, during the war, the 
contractual obligations should be suspended, is against public 
policy, and is illegal and void.® 

' at 470. following; Uailhacho. J , in Peitr Jhxort Son, lAtl. \ Henderson, 
Cratg d Co . Ltd (1917), 23 Com ('a« 70. 71. 73 

^Joseph CouKlen Co. Vommerctal ProducUs Co, Ltd. (1919). 1 LK L. Bep. 
425, 533; (1920). 2 LI. L Rop. 344, 346 (Court of Apj)eaL loversmg a judgment 
of Bailhache, J.) 

Hee alfto Baehi Vig \. Montague L. Mtyer and Bache d' Wager Montague 
L. Meyer (1920), 4 LI. L. Hep. 225 ; (1921). 7 LI. L. Rep. 63 (Court of Appeal 
reversing a judgment of Uaillmohe, J ), ^here, the port Wmg closed, the seller 
was unable to deli\ er. 

8 J. Leavey dh Co., Ltd. y , Ceorge I! llirH ,c Co . Ud. (1943), 2 AU E.R. 681. 

* lb., at 583, following Greei, J . in thorqi Wills d Sons, Ltd. v. R. S. Cunningkami 
Sm dr Co., Ltd. [1 924 1 2 K.B. 220, 221. ‘ U is not enough for the defendants to 
show that It was impossible for them to get the goods from the particular source 
they contemplated when entering into the contract. If t»'ev could ha\e obtained 
goods elsewhere which vould have satisfied the <*ontraot, they were bound 
to do so.*' 

* See note 1, •*upra, 394. 

« The Ertel Bieber Case |1918] A.C. 260. 274. 275, per Lord Dunedin; at 288, 
per Lord Sumner , supru. Sec also Ztnc Corporation, Ltd. v. Htrsch [1916] 1 K.B. 
541, 558, per Swmfen Kady, L.t). ; The true answer must be that the tie has 
become, not suspended, but dissohod by the war.'* Again, in BisHngpn Hmmtite 
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, 2. Suspension Clauses 

Subject to the previous paragraph, the parties may provide 
that upon -the outbreak of war, or upon the occurrence of 
certain specified events or effects of war, the performance of the 
contract, at the option of either party, may be suspended? 

3. Suspension and Frustration 

Notwithstanding a suspension clause, if it is clear that such 
clause does not refer, nor was intended to refer, to the kind of 
war which in fact occurred, for example, a war between the 
country of the contracting parties and tin' country of the source 
of supply, the court may hold that the (*lause, in the event, 
does not apply ; the contract is dissolved by law if, without the 
fault of either party, its commercial object lias be^^n frustrated.* 

4. Hindrances ’’ affecting Delivery 

A contract may provide that in the event of war, or other 
hindrances intervening or interfering or affecting delivery^ the 
sellers may, either entirely or in part, suspend deliveries.* 

The defendants agreed to deliver to the plaintiffs 1,500 tons 
monthly, of (that is, Northumberland) coal during 

the year 1915, at 13s. 3d. per ton. Prom April to December 
they failed to deliver ; the plaintiffs, having bought against 
them at very high prices, claimed differences amounting to 
£3,395. The defendants contended that under the above 
dause, they were entitled to suspend delivery. An abnormal 
rise in price, of 88 per cent., from 13s. 3d. to 25s., had occurred, 

, due to the war ; the output of the Northumberland collieries was 
reduced ; some collieries would not contract ahead, and none 
except on very hard terms, ('oal could have been obtained if 

Irm Co^t IM. v, Possehl Co, [1916] J K.ll. 811, 814, per Rowlatt, J. : “The 
war having interfered with the performance of this contract, the contract is 
dissolved.” And see the Naylor, Bmzcm Case 11918] 1 K.B. 331, 337, per 
McCardie, J. ; and the Badische Case [1921] 2 Ch. 331, 378, per Russell, J., infra, 

^ For the various meanings of the word “ suspend,” see the judgment of 
MoCardie, J., in the Naylor, Benzon Case, supra, at 338. It may mean (1) that 
“ the whoU contractual obligatiom ” are suspended ; or (2) that deliveries only 
m postponed, other obligations remaining unimpaired ; or (3) that deliveries are 
oanoeUed, other obligations remaining unimpaired. 

» See per Russell, J., in In re Badische Co., Ltd. [1921] 2 Ch. 331, 381, infra. 
See also per Warrington, L.J., in Metropolitan Water Board v. Dick, Kerr dt Co, 
[1917] 2 K.B. 1, 24, infra. Sec also Pacific Phosphate Co., Ltd, v. Empire TranspoH 
Co*, Ltd. (1920), 4 LI. L. Rep. 189, where the suspension clause did not make full 
provision in the event of war and the contract b^amo frustrated. 

Compare Baxter, Fell do Co., Ltd, v. Galbraith dk Grant, Ltd. (1941), 70 LL L. Rep. 
142, 159, 160, where Atkinson, J., held that a contract becoming illegal to perform 
was not sav^ from frustration by a “ war clause,” providing that “ an^hing 
done or not done by reason of or in compliance with these clauses is within the 
contract voyage ” ; infra, 406, notes 2 ana 5, 

» 8* Jnstme dk Co,, Ltd. v. Speeding, Marshall 4? Co, (1915), 32 T.L.R. 202, 203. 
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the defendants had been indifferent as to price. The sellers 
were not entitled to suspend deliveries. 

5. Economic Unprofitablenesa 

A clause providing that deliveries should be partially or 
entirely suspended if war should prevent the sellers from shipping 
Of exporting the goods from abroad, or from delivering them under 
normal conditions, does not entitle the sellers to suspend deUver^s 
because the rise in freights has rendered the carrying out of the 
contract economically unprofitable. 

In Blythe & Co. v. Eichards, Turpin & Co.,^ merchants and 
sellers of ore bought by them in Spain and Portugal contracted, 
in December, 1 914, to sell to Enghah manufacturers of sulphuric 
acid 6,000 tons of iron pyrites in each year 1916, 1916 and 1917. 
The pyrites were to bo obtained from Portugal. In January, 
1915, there was a great increase in freights, which rose from 
8s. to 158. a ton. The .sellers gave notice that since conditions 
had become “ abnormal,” they refused to deliver at the contract 
price, but were willing to deliver at an increased price. 

“ I think prevention by the matters referred to,” said 
Scrutton, J., “ is physical or legal prevention, not economic 
unprofitableness. You are not prevented from buying a 
thing if you think its cost higher than you can afford, or that 
it is not worth the price. You are prevented from buying 
a thing by a given cause if. owing to that cause, there are 
none to be had.” 

6. Vfar “ affecting ” the Mine 

Where a contract provided that in the event of war affecting 
the mine or the ships by which the iron ore agreed to be sold was 
to be conveyed, the contract should, at the option of the party 
affected, be wholly or partially suspended, notice of suspension 
<*ould be given upon the stoppage of th** mine, if the war was the 
effective cause. 

In Ebbw Vale SU’cl, Iron <& Coal Co. v. McLeod dt Co.,^ by 
contracts made in March and November, 1914, the defendants 
agreed to sell to the ])laintiffs 15,000 tons of iron ore and 10,000 
tons worked at, and conveyed from, a specified Spanish mine. 
In February, 1915, after 8,000 tons had been delivered under the 
first contract, the defendants gave notice of suspension ; owing 
to the war and the loss of the German market the mine had 
closed dowm. A grejit shortage of shipping had also occurred, 
and a consequent rise of freights. 

^ (1910). 114 L.T. 763. 766. Compare Jacob Baenziger y. -Hazan S Co. (1919), 
I U. L. Rep. 61, per Heilharhe, J., infra, 646; W. T. Sargant <fc Bont v. Brie 
Paterion and ('n. (1923). 16 Lt. L. Rep. 20, 22, per Rowlatt, J.. infra, 

*(1916), 31 T.L.U. li04. <W»6; affinnetl (l!)Ht), 32 T.I,.R, 483 (1917), 

33 T.L.R. 208. 
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, Was the stoppage “really due to the war as the effective 
Oause t ” said Bailhache, J. 

“ The war shut up the Gorman market . It shut out hy 
tar the largest and most profitable customer of the mineowner 
and in consequence the mine could not be worked at a profit. 
This was clearly a case of the war affecting the mine.'’ 

7. Sise in Freight not “ Prevention ” 

Where a contract contains a clause enabling sellers to suspend 
the supply of goods “ in case of war ” or “ any unavoidable 
stoppage of works,” this means “ in ease of war preventing the 
performance of the contract ” ; a mere rise m freight, ships ^ing 
available and no stoppage of the works having occurred, is not 
a sufficient excuse for non-delivery. 

In Bolckow, Vaughan & Co., Ltd. v. Compania Minera dc Sierra 
Minera,^ the plaintiffs sued the defendants for «lanmges for 
breach of contract made in November, 1914, for the sale of 
60,000 tons of iron ore at 13a. a ton, to be delivered during 1915 
at Middlesbrough. The sellers delivered 6,4.39 tons in December, 
1914, and 1,365 tons in February, 1915, but in March they 
refused, under the above clause, to make any further deliveries 
until after the war. The sellers were a Spanish company 
controlled by a Spanish firm who had entered into a freight 
contract with the Spanish company to carry iron ore during 1916 
at 6s. 9d. per ton. Freights rose sharply to 18s. a ton ; delays 
occurred to shipping ; the Spanish firm could not carry out their 
freight engagements with the Spanish company. In February, 
1916, the Gorman threat to sink British and neutral shipping 
was published, with an intimation that neutral ships might 
unavoidably suffer. 

“ A seller cannot choose to take the risks of the market and 
then, when the market has gone against him, claim protection. 
In such a case he is prevented not by war but his own 
imprudence.”® 

8. Shortage of Supply “ hindering ” Delivery 
Where a contract provides that delivery may be suspended in 
the event of war causing a short supply of raw material or 
mamtfacitured produce, or otherwise preventing or hindering the 
mmufae^re or delivery of the article, a suspension is justified 
where the sellers are prevented, by shortage in supply which 
hinders ieUyery, from fulfilling their obligations to their customers 
generally, in the ordinary course of their business. 

In Tennants (Lamcashire), Lid. v. C, S. Wilson dk Co., Lid.,* 
the buyers sued the sellers for damages for breach of contract 
to supply them, under a contract made in 1913, with their 1914 

(1916), 32 T.L.B. 404 ; affirmed (1916), S3 T.h R. Ill, ' 

* (1916), 32 T.L.R., at 405. ® [1917J A,C, 496. 
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xeqairemeutB ' of magneaiom chloride at 63 b. per ton. When 
240 tons were undehyered, war with Germany broke out; 
supplies from Germany— the principal source — ceased; there 
was a substantial shortage and within a few days prices rose by 
10s. a ton. The sellers, who had running eowbraiAa vMh tiaeteen 
other buyers, gave notice under the above clause suspendmg 
delivery ; all the buyers (except the plaintiffe) accepted the 
suspension. Between August and December, 1914, the selten^ 
were able at an increased price to obtain enough magnesiuln 
chloride to perform the plaintiffs’ contract, but not enough to 
satisfy all their contracts and the normal requirements of their 
business. The suspension was justified, though a mere rise in 
price was not a “ hindrance ” to delivery.^ 

A short supply of raw material — ^the majority of the Court 
Appeal had held — ^which did not prevent or hinder manufacture 
or delivery would not excuse the sellers. Prevention meant 
physical or legal prevention and not economic unprofitableness. 
“ Hindering ” meant interference of a less degree ; economic 
unprofitableness did not “ hinder ” manufacture or delivery.* 

In the House of liords Earl Lorebum said : — 

“ By short supply is meant, 1 think, that the quantity 
available to the seller was substantially less than h& 
requirements. By ‘ hindering delivery ’ is meant interposing 
obstacles which it would be i-eally difficult to overcome. I 
do not consider that oven a great rise in price hinders 
delivery . . 

The sellers could have satisfied the present contract at the 
cost of disregarding other contracts ; this “ hindered ” delivery. 

Viscount Haldane declared that the sellers could not have 
lawfully delivered to the present buyers without also delivering 
proportionately to their other buyers. 

“ They were either bound to all their customers equally or 
they were not bound to any of them.”* 

And Lord Dunedin pointed out that — 

“ A supply sufficient only for the merchants’ needs for his 
usual customers hinders him in delivery of the full amount to 
one customer.”® 

According to Lord Atkinson, “ preventing ” delivery means 
rendering delivery impossible ; “ hindering ” delivery means 
something less, viz., rendering delivery more or less difficult, 
but not impossible.”* The “ delivery ” which might be 

* So held, by a majority of aeven law lords. Lord Finlay, L.C., diaaenting: 
reveraing the order of the Court of Appeal, «ui nom. WUaon <t> Co., Ud, v. TmuntatU 
{lAtmwuihirt), IM. (1917] 1 K.B. 208 (Urd Cossens-Uardy, M.R., Piokford. LJ., 
Neville, J., dtasenung). See the Judgment of Neville, J., at 220. 

» Ptr Piokford, L.J., in (1917) 1 K.B., at 218. 

* [1917] A.a. at 510. * Ib.. at 511. 512. * lb., at 515. 

* at 518 . 
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prevmted or hindered was not, he thought, the mere delivery 
to one purchaser amongst many, but — 

“ delivery xmder the normal engagements of the appellants* 
trade to the whole body of the customers to whom they were 
bound to deliver in the year 1914.”* 

Finally, Lord Wrenbury observed : — 

“ A merchant has a short supply notwithstanding that he 
is able to satisfy one customer when he is not able to satisfy 
all.”* 

Bise in price was irrelevant, except as evidence with other 
facts, of short supply.® 

Note, — Upon a force majevre clause, see W, T, l^argant dr Rons v. Eric Pakrson 
and Co, (1923), 15 LJ. L. Rep. 20, 22, per Rowlatt, J„ mfra, 518, note* 4; John 
BaU df Co, (London)^ Ltd, v, Brooker, Dorl d; Co,, Ltd, (1942), 72 LL L. Rep. 149. 


^ Ib,, at 520. Thus, also, Lord Shaw, at 522. 

* Ib,, at 526. Lord Finlay, L.C., who dissented, thought that since arrange- 
mentB had already been made with the other contractors, the only effective 
contract was the present contract. If the other contractors had insisted on 
deliveiy, deliveries should have been made in order of priority as they fell due ; 
as regards any unddivered balance, there would have been a “ prevention,” 

® This decision was followed by Bailhache, J., in Peter Dixon ds 8on^ Ltd, v, 
Henderson, Craig ^ Co,, Ltd, (1917), 23 Com. Cas. 70, 73. Freights having risen, 
the buyers refused to pay the additional freight and the sellers accordingly refused 
to deliver on the ground that war had “ prevented ” or ” hindered ” delivery* 
It was not shortage of tonnage but commercial unprofitableness which determined 
the sellers to refam deliveiy, and they were liable in damages. 
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INSTITUTE 462 

1. ImpossibUUy Defined / 2. Objective and Subjective ; 

3. Existing ImpossibUity ; 4. Supervening Imposs- 
ibility ; 5. Eon-existence or Injury of Spenfic 
Thing or Person; 6. Non-existence of Essential 
Facts ; 7. Temporary Impossibility ; 8. Partial 
Impossibility ; 9. Impossibility of Performing 

some but not aU Bargains ; 10. Apprehension oj 
Impossibility; 11. Frustration of Object or Effect 
of the Contract 

A. SOME JUDICIAL DICTA 

1. Viscount Simon’s Definition 

Where the parties by their contract have made full provision 
for the state of affairs which has arisen, they are bound by their 
provision. Failing such provision, the rule of frustration applies. 

Where the further prosecution of the “ mutually contemplated'’ 
adventure has been frustrated, the court, upon the facts as 
found, will hold that it was the “ presumed common intention of 
the parties ” that in the new state of aflairs which has arisen 
and from the date of that serious “ revolution of circumstance,” 
the contract is automatically and completely dissolved by law, 
and that both parties are discharged from all further contractual 
obligations. Bights already acquired by either party under the 
contract remain, and may be vindicated.’ 

Recent usage speaks of the contract as fni8trat<‘d ; the term, 
though inaccurate, is convenient and has been sanctified by the 
Legislature in the Law Reform {Frustrated Contracts) Act, 1943. 

To reconcile all the judgments and the spet'ches is difficult* 
and no such attenipt will be made. The judicial dicta cited below 
are those that appear to embody the true basis of the rule. 

In the latest of the ^eat tetralogy of recent decisions on 
Frustration,* Viscount Simon, L.C. — quorum pars magna fuU — 
has given, for the first time, a comprehensive and authoritative 
definition : — 


‘ This statement is based upon the analysis by Lord Sumner in the Bank hint 
Cate [1910] A.C. 436, 466-460, and in the Ihrjt Mulji Cate [1926] A.C. 497, 
606-610 ; and by MoCardie, J., in the Larrinaga Cate (1922), 27 Com. Cas. 160, 
174-178 “ Partial dissolution is not a legal doctrine,” said McCardic, J. ; (1922), 
27 CW. Cas,, at 178. “ The contract is dissolved in toto or not at aU.” And in 
Dominion Coal Co, v, Maaktntmge Bteamehp Co, [1922] 2 K.B. 132, 137 : “ . , , 
there is no such thing as * partial frustration ' . . . A contract tuthcr exists or 
it does not exist.” See also Denny Mott Case [1943] S.C. 293, 314, mr Ixjrd 
Justice*Clerk (Cooper). 


* See per Goddard, J., in Totem, Lid, v. Uamboa [1939] 1 K.B. 132, 138* 

Constantine Cose [1942] A*C. 154, infm, 625 ; The Fibrosa Case [19431 
A-Cs 32, infra, 627; The Denny MoU Case [im] A.C. 265, m 

iMMemod Ouse (1945), 61 T.L.R. 202, 203, infra, 568. ^ 
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‘‘ Froatratioii be defined ae the pxematore detenDisa^ 
tiion of an a^^reement between parties, lawfully entexed into 
and in oourse of oi>eratiott at the time of its premature 
determination, owing to the ocenrrence of an intervening event 
or change of circumstances so fundamental as to be r(^;arded 
by the law both as striking at the root of the agreement, and 
as entirely beyond what was contemplated by the parties 
when they entered into the agreement. If, therefore, the 
intervening circumstance is one which the law would not 
regard as so fundamental as to destroy the basis of the 
agreement, there is no frustration. Equally, if the terms of the 
agreement show that the parties contemplated the possibility 
of such an intervening circumstance arising, frustration does 
not occur. Neither, of course, does it arise where one of the 
parties has deliberately brought about the supervening event 
by his own choice^ . . . But where it does arise, it operates 
to bring the agreement to an end as regards Imth parties 
forthwith and quite apart from their volition.” 

A magnifl(!cnt definition — ^if one may say so with great respect ; 
in it are integrated those aspects of the principle which the 
cases have illumined. “ The implied term ” of legal fiction 
— and of Viscount Simon’s previous dicta — has gone : frustration 
is an event, a “premature determination of an agreement” by 
an event or by circumstances that the law regarde as striking at 
the root of the agreement. This definition may render obsolete 
some judicial dicta cited below and hitherto regarded as 
definitive. 

2. “ Presumed Common Intention of the Parties ” 

“ The theory of dissolution of a contract by the frustration 
of its commercial object rests on an implication, which arises 
from the presumed common intention of the parties.” 

The “ presumed common intention ” : this is Lord Sumner’s 
phrase in the Banh Line Case.^ The court, holding on the facts 
of a given ease, that “ the parties must have made their bargain 
on the footing that a particular thing or state of things would 
continue to exist,”* will read into the contract a constructive 
term (provided always that the contract contains no clause 
inconsistent with such condition), which “ the parties would have 
inserted had the matter occurred to them, on the basis of what is 
fair and reasonable, having regard to the mutual interests 
concerned and of the main objects of the contract.”* 

’ The Cmutantine Cate [1942] A.C. 154, 160, per Visoount Simon, LC. 

• Sank Line, Lid. v. Arthur Capd 4t Co. [1919] A.C. 436, 466. 

• Per Bad Lorebuni In the Templin Care [1916] 2 A-C. 897, 403. 

« Pw lionl Svmiwr in The Birji Mutfi Otm [1936] A.0. 497, 610, 
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Says Lord Wright in The ComUmtine Caee,^ 

“ the court has to decide, not what the parties actually 
intended, but what as reasonable men they should have 
intended. The court personifies for this pui^ose the reasonable 
man.*’ 

3. ** Device ” of Implied Condition ; Lord fiumner 
The theory of an implied condition, viz., of a “ presumed 
common intention ” that, upon the frustration of the common 
objeet of a contract the contract shall bo dissolved, rests upon a 
device evolved by the oourtis (more particularly during the war of 
1914), in order to supply a uniform juristic basis for a dissolution 
which appears just and necessary. 

The legal effect of frustration, Lord Sumner boldly declared, 
“ does not depend on their fgc. ‘ the partie.s ’] intention or 
their opinions, or even knowledge, as to the event, which has 
brought this about, but on its occurrence in such circumstances 
as show it to be inconsistent with further prosecution of the 
adventure . . . Frustration . . . operates automatically . . . 
What the parties say and do is only evidence, and not necessarily 
weighty evidence, of the view to be taken of the event by 
informed and experienced minds.” * 

This reasoning shows that the “ implied condition is not 
based upon the intention of the parties, and docs not const in feusl, 
but only in the eye of the law — or, rather, in the trained mind of 
the judge trying the case (or of the appellate tribunal), formed 
upon principles laid down in a long line of similar eases.”* 
Frustration, continued “that great master of the law,”* — 
in memorable words that once for all summarise the reason of the 
rule — ^Frustration 

“ is irrespective of the individuals concerned, their tempera- 
ments and failings, their interest and circumstances. It is 
reaUy a device, by which the rules as to absolute contracts are 
reconciled with a special exception which justice demands.”^ 

^ The Oonstantim Case f 1942] A.C. 154, 185, infra. Chap. XIX, 525 et seq, 

* [1926] A.C., at 609* sc, the court. See also, per I^rd Wright, in the ConsiafUine 
Case [19^2] A.C., at 187, and in The Denny Mott Case [1944] A.C. 265, 276. “ It 
is the autoznatic presumption from the facts as they really were and the probabilities 
as they really were. It does not rest upon what the parties knew or thought or 
Ixdiev^. One party might take one view and the other the other. It is something 
which operates automatically by virtue of law as soon as the facts or probabilities 
car relevant circumstances become sufficient to frustrate the contract. Then, 
whether the parties know it or not, the object of the contract is frustrated, with 
the consequent result that the contract has automatically come to an end ** : 
^ Atkinson, J., in Bcueter, FeU <f? Co., Ltd, v. Galbraith dc Grant, Ltd, (1941), 
70 Id. L. Rep. 142, 167, supra, 398, note 2 ; infra, 407, note 5. 

* See Wright, Legal Essays and Addresses, 385. 

^ Per Viscount Simon, L.C., in Heyman v. Darwins, Ltd, [1942] A.C. 366, 366. 

* [1926] A.O., at 610 ; author’s italics. Frustration is a question of law for the 
eonrt, upon the facts as found ; see per Rankes and Semtton, L, JJ in the Commit, 
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4. Xord! WfigM^s AnaJjfiis of the FieHon 
Lord Wright* — continuing and perfecting the tradition of liOrd 
Sumner — analyses this fiction with clear and ruthless logic : — 

‘‘ There is a contract : something has happened under it 
which the parties haTe not provided for because they did 
not anticipate it ; it is unjust that the parties should continue 
bound. The court disowns the possession of any absolving 
power and proceeds on the fiction that the parties must be 
presumed to have had the intention that if such things 
happened the contract should be avoided. That is a fiction, 
because the parties in fact had no intention, because they had 
no foresight, about it . . . It is merely because they did not 
and could not reasonably anticipate what happened, that the 
court will declare the contract to be dissolved — ^that is, 
automatically ended without the option of either party. 
Neither party is any longer bound. It is not that one party 
is excused from performance as from the relevant date : both 
parties are equally released from the contractual nexus.^^* 
Lord Wright explains the origin of the idea in enntracts for 
hire, use or purchase of chattels^ which perish without the fauU 
or (‘lection of either party * ; the extension of the doctrine — 
illegitimate, he thinks — to the Coronation Seat Cases ; and 

CoAf f 1920 1 1 K,B. 868, 886, 889 ; per Atkinson, J,, in Baxter, FeU da Co., Ltd. v. 
OalbraUh Grant, Ltd. (1941), 70 LI. L. Rep. 142. 148 ; per Lord Wright in 
The Denny Mott Caee fl944J A.C. 265, 276 t “ The event is something which 
hapfKmii m the world of fact, and has to be fonnd as a fact by the judge. Its 
effect on the contract depends on the meaning of the contract, which is matter 
of law,” This ” pithy description ” by Lord Sumner is quoted with approval by 
Lord Wright in The Denny Matt Case, supra, and in The Cnrkleivood Case (1945), 
61 T.L.R. 202, 206, infra, 677. 

* Legal Essays and Addresses, 256-259. See Preface, ix, x, for the contrast 
between the judgment and the extra-judicial essay. 

See also, analysis m The Denny Mott Case [1944] A.C. 266, 276, infra. 

* Ib., 265. S^ Sturge, The Doctrine of Implied Condition (1925), 41 L.Q.R. 
170-176. “Implied otmdition,” says the learned writer (at 171), “may mean 
one of three things : either (1) that the parties contemplated the event and taoHfy 
agreed that in such case the contract should come to an end, or (2) that, though 
they did not actually contemplate the event, they would both, if they had thou^t 
about the matter, have agreed that it should have that effect, or (3) thAt, 
whatever the parties may have really thought, the law imputes such an intention 
to them as reasonable men.” In the Comptoir Case [1920] 1 K.B. 868, 899, 900, 
Scrutton, L,J„ adopted the first alternative ; in the Tamplin Case [1916] 2 A.C. 
397, 404, Earl Lorebum adopted the second ; while in the Bank Line Case [1919] 
A.C. 436, 466, 469, Lord Sumner adopted the third alternative — ^put with greater 
clarity in the Hirji Mulji Case [1926] A.C. 497, 609. 

* For example, ffowell v. Coupiand (1876), 1 Q.B.D. 268, 261 : “ It was not an 
absolute contract of delivery under aU oircumstanoes, but a contract to deliver so 
many potatoes, of a partiomar kind, grown on a speoiffc plaoei! of deliveries fiom 
that pmoe ” ; per Lord Coleridge, O.J. (Author’s italics.) 

^ For example, KreU v. Henry [1903] 2 K.B. 740, 748, 749, per Vaughan 
Williams, L.J. And see Lord Wight’s observation in Maritime National Fish. Ltd, 
V, Ocean Trmkrs, M [1936] A.a 694, 598, 599, 
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' ftoaUy, “ Beg^uUUion Oases, where a chartered ship had 
hewi validly reqiiisiticnied by the Government : “ thus the ship 
was, quoad that contract, in the same position as if it had been 
destroyed.^ The principle is the same as if the ship had been 
lost or rendered unavailable for an indefinite period by a sea 
casualty.”* The rule was legitimately applied where (vnstruc- 
tional work was indefinitely interrupted by an “ unfon'se<*n and 
unavoidable contingency ” which changed “ the character of 
the obligation.” * 

“ In all these cases neither party can give or receive modo et 
forma what the contract as between the parties requires.”* 

6. “ Supplementing Power ” of the dourt 

The court disowns a dissolving power,’’ Lord Wright 
continues ; no court — Lord Loreburn had observed — has an 
“ absolving power ” or can vary tlie contract.® Hence the 
doctrine arose of the implied term. 

“ It would be truer to say,” continues Lord Wriglit, 
“ that the court in the absence of express intention of the parties 
determines what is just.”* 

Similarly, where, on a sale of goods, no price is specified, the 
court implies a reasonable price. What is reasonable is a 
question of fact “ to be ascertained in <'ach ease by a considera- 
tion of all the relevant circumstances of the case.” But what 
is “reasonable” f To say that it is what a reasonable man 
would pay is “ only proceeding on the basis of idem per idem.” 
hord Wright — ^brushing all fictions aside — ^l)oldly declares : — 

“ The truth is that the court, or jury, as a judge of fact, 
decides this question in accordance with what seems to be 

* The BankLtne Case [19191 A.C. 435, 460. 

*Jraek»on’s Gate (1873), L.E. 8 C.P. .572; (1876), L.R. 10 C.P. 12.5. 
*Meln>poiitanWaterBoardv.IHrL,Kerrd;Co.\19n]2K.Ji.\; |]918)A.C 119. 

* Legal Ettays and Addrettet, 267. 

* Taman’s Cate [1916] 2 A.C. 397, 403, 404. “ Supplomonting power” is 
Lord Wright’s term, op. eit., 269. “The doctrine is invented by the court f« order 
to supplement the defects of the actual contract ” ; The Denny Mott Case 11944] 
A.C. 266, 276, per Lord Wright. (Author’s italics.) 

* Legal Essays and Addresses, 268 ; author’s itahcs. I'he explanation of the 
doctrine is not of no importance or a mere matter of words. ” In what terms 
is the implied twm to be deemed to be expressed ? ” asked Atkinson, J., in The 
Oonstantine Case [1940] 1 K.B. 812, 826, 827, 839 : “ 1 am not going to frame the 
term which is to be deemed to be implied.” Viscount Simon, L.C., succeeds in 
fimmiim a simple implied term ; [1942] A.C. 164, 164. 

Maoi Cinnon, L.J., en^lains the rule that an award may be set aside for error 
of law on the face of it as based upon an implied term ** that arbitrator 
ibould decide the dispute by the proper application of the law ; Racecourae BeUing 
Vmtrd Board v, Becretaryfor Air [1944] Ch 1 14, 125, Is not this, a term impcMed 
by the court ? 



of FEtmnukfioK 


m 


just and reasonable in its eyes. Tbe judge ftnds In hlmsell 
the criterion of what is reasonable. The court is in this sense 
making a contract for the parties — though it is almost hlasphewy 
to say so. But the power of the court to do this is most 
beneficial, and, indeed, even essential/^^ 

^ Legal Eesaye and Addresaes, 269 ; atithor*s italios. The fbllowi^ pMMfo 
(cited by counsel in Lumeden v. Jlarton ds Co. (1902), 19 T.L.R. 63 — ** CoronaMon 
Case’*) from PoUock's article on Contract, Enoycbpcedia Brikmmea, 10th ed.> 
vol. 27, p. 220 (author’s italics), is highly significant : — * 

” The business of the law, therefore, is to give efieot, so far as possible, to the 
intention of the parties, and all the rules for interpreting contracts go back to this 
fundamental principle and are controlled by it . . . TRie guiding principle srill 
is, or ought to be, the consideration of what either party has given the other 
reasonabto cause to expect of him . . . The court may look to the analogy of 
what the parties have expressly provided for other specified events ; to the oonstant 
or general usage of persons engaged in like business ; and, ae Md, nUmately to 
the court’s otcn sense of what is fui and expedient ” (author’s italios). (Repeated 
in llth ed., vol. 7, p. 38 ; 14th ed., voL 6, p. 342 (1929).) In the 14th ed.. Pollock 
added the following lucid analysis of the doctrine of frustration : ** One important 
apphoation of this principle is the doctrine of * fhistration of the adventure,* now 
largely developed in cases arising out of the World War. Where the fulfilment 
of a contract according to the true intention is rendered impossible hj emergent 
facts not within the control or contemplation of the parties, the court wtU treat the 
contract as if it had been conditional and held performance excused ” (author’s itahes). 
This statement disposes of the fiction of the implied condition.” The additional 
passage continues “ ... the result is that the possibility of liberal [literal T] 
performance has ceased to be an adequate test, and various detaOed rules and 
exceptions are now brought undef a more general concept.” Then follows the 
original text : Ail auxiliary rules of this kind are subject to the actual will of the 
parties, and are applied only for want of sufficient declaration of it by the parties 
themselves. A rule which can take effect against the judicially known will of the 
parUes is not a rule of construction or interpretation, but a positive rule of law . . . 
In modem times the courts have avoided faying down new rules of construction, 
pr^erring to keep a free hand and deal with each ease on its merits as a whole'' 
Upon the function of the oourt to do justice, see the stimulating address by 
Sir Wilfrid Greene, M.R., to the Holdsworth Club (1938), on The JvdUial Office. 

Of the supplementing power ” of the court, two illuminating examples may 
be given. In HiUas ds Vo. v. Arcos, Ltd. (1932), 38 Com. Cas. 23, the House of 
Lor^ by *’the legal implication in contracts of what is reasonable, which runs 
throughout the whole of modem Egnlish law in relation to business contracts,” 
perfseted an indefinite option into a valid contract. (See the speech of Lord Wright 
at 43, 44.) And in Donoghue v, Stevenson [1932] A.C. 662, the House of Ltms 
established the legal duty of care owed under certain circumstances by the 
manufacturer to the ultimate consumer. See (1933), 49 L.Q.R. 22. 

The evolution of the doctrine of frustration is an example of ” judioud valour.’^ 
” The oourt has to look to an ideal standard,” wrote that great jurist, ” wbioh 
cannot be precisely defined, but is none other than that general consent of right* 
minded and rightly informed men which our ancestors in the profession oiulad 
Reason, and Continental doctors the Iaw of Nature. . . . Translating this into 
modem terms, we may say that the duty of the court is to keep the rules of law in 
harmony with the enlightened common sense of the nation ” : Judicial Caution 
and ViOour, Sir Fmderiok Pollock (1929), 46 L.Q.R. 293-306, at 296. And see 
Legal Essays and Addresses, 340, 366, 366. ” A modem court should realise what 
is its ideal, that of doing justice according to the actual facts, though on the lines 
of established law ’’ (at 385). 

See United Australia, Ltd. v. Barclays Bank, Ltd. [1941] A.C. 1 [** Waiver of 
Tort ”], 22, 29, 54, per Viscount Simon, L.C., and Lords Atkin and Porter. 

”The truth thot the law is always approaching, and never reaohingi 
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6. “ The True Meaning of the Contract ” ; Lord Wright 
(fl) In The Constantine Case,^ Lord Wright restates — ^with a 
somewhat different and, perhaps, more conservative conclusion — 
the view that he had extra- judicially expounded.* 

“ Frustration,” or “ frustration of the contract ” is 
“ elliptical ” ; the more accurate phrase is : 

“ frustration of the adventure or of the commercial or practical 
purpose of the contract.”® 

“ Fnistration of the contract ” was used in The Fibrosa Case.* 
The effects of frustration occurring on or after 1st July, 1943, 
are determined by ihe Law Reform {Frustrated 'Contracts) Act, 
1943. This term, thus given judicial and statutory sanction, 
now prevails over the more accurate phrase. With this term 
Lord Wright begins his speech in The Denny Mott Case.* 

The change in language corresponds to a “ wider conception of 
impossibility ” extending the rule beyond contracts depending 
on the existence, at a relevant time, of a specific object, to cases 
where the object does exist, but “ its condition has by some 
casualty been so changed as to be not available for the purposes 
of the contract either at the contract date, or, if no date is fixed, 
within any time consistent with the commercial or practical 
adventure. For the purposes of the contract the object is as good 
as lost.’^* Another case is where “ by State interference or similar 
overriding intervention ” perfoimance has been interrupted for 
so long as to make resumption unreasonable. Again : the 
actual object exists and is available, but “ the object of the contract 
as contemplated by both parties was its employment for a 
particular purpose ” which — as in the Coronation cases — ^lias 
become impossible.* “ Impossibility ” in a strict sense, there 
is not ; but “ so vital a change in the circumstances ” has 
“ defeated ” the contract. 

“ What Wnios, J., described as substantial performance is no 
longer possible. The common object of the parties is 
frustrated. The contract has perished, quoad any rights or 
liabilities subsequent to the change.”® 

oonsistenoy. It is forever adopting new principles from life at one end, and it 
always retains old ones from history at the other, which have not yet been absorbed 
or sloughed ofF, It will become entirely consistent only when it ceases to grow”: 
Holmes, The Conmo'n Law (1881), 36. 

» [1942] A.C. 154, 182-187. ® /6., 187. • /6., 182. 

* [1943] A.C. 32, 60, per Viscount Simon, L.C.,; at 73, per Lord Roche ; at 77 
per Lord Porter. 

» [1944] A.C. 266, 273. « [1942] A.C., at 183 ; author’s itaUos. 

* /5., 183 ; author’s italics. 

* and see at 182, citing IiuMald v. Western NeUgherry CoffUt etc*, Co., Ltd. 
(1864), 17 C.B, (n.s.) 733, 741, where Willes, J., cited “ the case in BuUtrode where 
the defendant contracted to deliver to the plamtiff a horse, but poisoned him 
before delivery.” 
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Thus also, where “ a vital change of ike law ” has operated on 
the circumstances, e.g., where a pre-war contract becomes 
unlawful upon the outbreak of war, because it inyolves trading 
with the enemy. “ The range of circumstances ” to which 
“ frustration ” may extend is “ wide and various.” 

The doctrine, Lord Wright continues, is “ intended to achieve 
a just and reasonable result.” Alter quoting Lord Sumner’s 
words in the Birji Case,^ Lord Wright observes that “ a contract 
absolute in tt'nns, is not necessari^ absolute in effect. It is in 
all cases a question of construction, as Lord Cranworth, L.C., 
pointed out in Couturier v. Hastie.’’^ “ The general law as to 
impossibility or frustration might be stated in positive terms. 

It is a question of the construction of the particular contract, 
whether the obligation is absolute or whether it is qualified.”* 
The court does not claim “ a disp<»nsing power,” or a power 
“ to modify or alter contracts ” : 

“ In short, in ascertaining the meaning of the contract and 
its application to the actual occurrences, the court has to 
decide, not what the parties actually intended, but what as 
reasonable men they should have intended. The court 
personifies for this purpose the reasonable man.”® 

The normally accepted explanation is that the court implies a 
term or exception and treats that as part of the contract.* 

“ If the question is still open in English law, I should prefer 
to rest the principle simply on the true meaning of the cotdract 
as it appears to the court. The essential feature of the rule is 
that the court construes the contract, having regard both to 
its language, its nature and the circumstances, as meaning 
that it depended for its operation on the existence or 
occurrence of a particular object or state of things, as its 
basis or foundation. If that is gone, the life of the contract 
in law goes with it, at least as regards future performance. 
The contract remains only to enforce accrued rights.”® 

(“ What, in fact, was the true meaning of the contract t ” said 

> 11942] A.C., at 184 ; [1926] A.C. 497, 510. 

* n., 184 ; (1856), 6 H.L.C. 673, 681. See Sale of Goods Act, 1893, as. 6, 7. 

* Jb., 186. See Olatgow Corporatum v. Muir [1943] A.C. 448, 467. 

* Ib., 186, refenuig to Blackburn, J., in Taylor v. Caldwdl (1863), 3 B. & S. 826 $ 
Earl Lorebum in TampUn’t Cate [ 1916] 2 A.C. 397, 403 ; and Ixnd Snmner in 
Bank Line Cate [1919] A.C. 435, and The Hirji Case [1926] A.C. 497. See also 
per Viscount Simon, L.C. [1942] A.C. 163, and in Heyman v. Darwint, Ltd. [1942] 
A.C. 356, 367. 

* Ib., 187, suthor's italics. Compare Lord Sumner on “ proximate oaose,” 
in the Seeker, Qmy Cate [1918] A.C. 101, 112 ; “ I believe it to be nothing more 
nor less than the meaning of the parties to a contract of insurance." And see 
Lord Wright’s criticism of " implied oontraot,” Legal Etaaye and Addrtmt, 

885. See also 7As Benny Mott Cate [1944] A.C. 266, 274-6, infia. 
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Bwl Lorebtirn in The Tamplin Ccute.^) The explanation, 
“ implied tenn ” may simply be the judicial way of putting 
this result, “bringing the rule into line with the general 
jurisdiction of the court to imply in a contract terms which the 
parties have not expressed.”* If the parties go on with the 
contract, “ that is in truth entering into a new contract.”* 

(b) In The Fibrosa Case,* Lord Wright carries his exposition a 
stage further ; yet, with respect, he appeared to concede what 
extra-judicially he had consistently criticised. 

“ When the court holds a contract to be thus terminated, it 
is simply giving appropriate effect to the circumstances of the 
case, including the actual contract and its meaning as applied 
to the event.” 

The theory of the “ implied term ” — “ implied by the law 
ab initio ” — “ no one who reads the reported cases can ignore 
how inveterate is this theory or explanation in English law.”* 
“ I do not see any objection to this mode of expression, so 
long as it is understood that what is implied is what the 
court thinks the parties ought to have agreed on the basis of 
what is fair and reasonable, not what as individuals they 
would or might have agreed . . . The court is thus taken to 
assume the role of the reasonable man, and decides what the 
reasonable man would regard as just on the facts of the case. 
The hypothetical ‘ reasonable man ’ is personified by the court 
itself. It is the court which decides. The position is thus 
somewhat like the position in the cases in which the court 
imports a term in a contract on the basis of what is reasonable.” 
With this, the following passage may be compared : — 

“ The contract has become inapplicable to the facts of the 
case. Why then call it an implied contract, a fiction which 
can serve no purpose and can only confuse ? ”* 

(o) In The Dewny Mott Case’’ Lord Wright recognising, perhaps, 
the apparent inconsistency between his dicta in Constantine and 
Fibrosa, expounds, unambignously now, his realistic analysis. 

*[1916] 2 A.C.~3'97, 404. See also TU Leiston Case. [1916] 2 K.B. 428. 482, 
jwr Lend Reading, C.J. : “ Tbe decision in this esse must depend upon tiU true 
^eet of the contract ” (author’s italics). (This principle is unaffected by the 
actual decision in The Leiston Case, which has been criticised in The Denny M<M 
due [1944] A.C. 266. 271, 280, 282, per Tisoount Simon, L.C., Lord Wright and 
Lord Porter.) 

* See note 6, supra, p. 411. 

* [1942] A.C. 188. And see per Lord Justice-CSerk (Cooper) in James B. Fraser 
end Go, Y, Denny, Mott ds Dickeon [19431 S.C. 293, 316. 

<[1943] A.C. 82, 70, 71. 

* See Heyman y. Darwins, Ltd. [1942] A.C. 366, 867. 

* “ The Common Law in its Old Home,'' in Legal Essays and Addresses, 884. 
See also Lmd Wright’s Review of Pdttoek on Oontroets, 11th ed., in 69 IbQJR. 
liH^>184, at 124, cited infra, and Lord Wright’s teferenoe to p. 286 in The Dmny 
Molt Case [1944] A.C. 265, 273, infra, 430, 431. 

7 Jkwey, Jfott df Dickson, Ltd. v. Jamee B. Fratar dt Co., Ltd. [1944] A.C. 896. 
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Frustration of contract is not an exception to tbe duty to 
perform a contract, or, in default, to pay damages : it is “ a 
$i$hgUmtive and particular rule which the common law has evohcd. 

V^at happens is that the contract is held on its true 
construction not to apply at all from the time when the 
frustrating circumstances supervene. From that mom^t 
there is no longer any obligation as to future performance, 
though up to that moment obligations which have accrued 
remain in force.”^ 

The application of the principle depends on the facts of each 
case : 

<< No detailed absolute rules can be stated. A certain 
elasticity is essential.”^ 

Upon frustration, “ a dissolution of a contract occurs automa* 
tically : ” it depends, not upon the choice or election of a party, 
but upon “ what actually has happened on its effect on the 
possibility of performing the contract " : 

“ the court decides the issue and decides it ex post facto on 
the actual circumstances of the case.”^ 

These circumstances are the construction of the contract and 
the events whidi have happened. 

“ The court has formulated the doctrine by virtue of its inherent 
jurisdiction, just as it has developed the rules of liability for 
negligence, or for the restitution or repayment of money 
when otherwise there would be unjust enrichment.’'® 

The basis of the rule was in Lord Sumner’s “ pregnant 
statement.”* 

To say that the rule depends on an “ implied condition 
of the contract ” is “ really no exphination. It only 
pushes back the problem a single stage. It leaves the question 
what is the reason for implying a term.”* The result does not 
depend on what the parties wo^d or might have agreed. 

“ The doctrine is invented by the court in order to supplement 
the defects of the actual contract. The parties did not anticipate 
fully and completely, if at all, or provide for what actuary 
happened. It is not possible, to my mind, to say that, u 
they had thought of it, they would have said ; ‘ Well, if thsdi 
happens, all is over between ns.’ On the contrary, they 
would almost certainly on the one side or the other have 
sought to introduce reservations or qualifications or compen- 
sations. As to that the court cannot guess. What it can 
say is that the contract binds or it does not bind ... To 
my mind, the theory of the implied condition is not really 
consistent with the true theory of frustration. It has never 

* Ib., st 274 (sutshor’s itabos). • Jb., a.t 275 (Author’s itahos). 

•Ib. ; The Birjt Mulp 0<m [1926] A.C. 497, 510, wipra, 406, 

« [1944] A.a, At 276 (Author’s itAlfes). See also Atkin, L.J., in Tie Rtudoe 
Cm (1932). 10 U. L. B(qE>. 214. 210. 217. infra, 410, 417. 
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been acted on by the court as a ground of decision, but is 
merely stated as a theoretical explanation.”^ 

This view, Lord Wright admits, is “ somewhat heretical,” 
but the doctrine has given rise to “ many irreconcilable explana- 
tions.”® Viscount Simon, L.C., favours the “ implied term.”® 
Lord Porter® regards as the foundation of the doctrine, 

“ impossibility of performance by destruction of the subject- 
matter of the contract, whether that subject-matter be, 
as it originally was, a person, or later a thing, or later still, 
the object for which that thing was by the intention of the 
parties to be used.” 

In Denny Mott,^ Lord Porter appeared to treat the basis as 
stilt open. 

It is submitted, with great respect, that the “ pregnant 
statement ” of Lord Sumner, perfected by the reasoning of 
Lord Wright, contains the most convincing explanation of the 
doctrine of filtration. The time has come to shed the fiction 
of ‘‘ implied contract ” and to regard the doctrine as a moie by 
whitk, mpm the facta of a case, the court itself does jwiHce in 
dreumatancea for which the parties never proviM.* 

7. Disappearance of the “ Foundation ” ; Viscount HcMane 
In a case involving the frustration of the commercial object 
of a charterparty upon seizure of the ship during the Spanish 
C5ivil War, Goddard, J., rejected the theory of implied con- 
dition,’ and rested the doctrine upon the principle stated by 
Viscount Haldane who dissented in the Tamplin Cast? : — 

* See note 4, supra, p. 413. * [1944] A.C., at 276. 

* The Can^ntine Case [1942] A.C., 164, 163 ; The Fibrosa Case [1942] A.C. 
32,! 43. But see JSTole (1942), 66 Harv. L. Rev. 307, 308, 

^ In The Case [1942] A.O., at 199. For other views in favour of 

** the implied see McNair, 146. 

*[1944] A.0r»A4 281. 

* For the of ** wbforeseen circurastuuces,'*'' see The Taiem Case [1939] 

1 K.B. 132, 138, 139, per Goddard, J., infra, 415. 

’ Taiem, Ltd, v, €kmboa [1939] 1 K.B. 132, 137. Branson, J., however, in 
Ocwi Line, Ltd, r, Dant dt Bussell, Inc, (1939), 44 Com. Cas. 346, 349, 360, 
accepted the thegiy cf the “ implied condition,” following the view of Bankes, L.J., 
in the Comptoif OdH £1920] 1 K.B. 868, 886. 

* [1916] 2 A.C 4 197 , 406, 407. And see Viscount Haldane^s dissenting speech in 
The Bank Line Case [1919] A.C. 436, 444, 445 : ” Whether, in accordance with the 
modem tendency, the question is treated as one of construction, and an exception 
is formulated as impli^ or whether, as appears to have been the real ground 
of the judgments in BaUy v. de Crespigny (1869), L.R. 4 Q.B. 180, tnfra, the 
action is regarded rather as one of a common mistake . . . does not matter. 
What is clear is that where people enter into a contract which is dependent for the 
possibility of its u^ormanoe on the continued availability of the subject-mat^r, 
and that availability comes to an unforeseen end by reason of ciroomstanoes over 
which its owner had no control, the owner is not bound unless it is quite plain 
^at he has contracted to be so.” Upon the inadequacy of common mistake ” 
as an explanation of frustration, see per Lord Wright in The Constantine Case 
[1942j A.a 164, 186. 
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« When people enter into a contract which is depmdent 
for the possibility of its performance on the continned 
availability of a specific thing, and that availability comOs. 
to an end by reason of circumstances beyond the control of 
the parties, the contract is prima facie regarded as dissolved. 
The contingency which has arisen is treated, in the absence of 
a contrary intention made plain, as being one about which no 
bargain at all was made. The principle applies equaJly whether 
performance of the contraH has rtot commenced or has in part 
taken place. There may be included in the terms of the 
contract itself a stipulation which provides for the merely 
partial or temporary suspension of certain of its obligations, 
should some event ... so happen as to impede performance.' 
In that case the question arises whether the event which has 
actually made the specific thing no longer available for 
performance is such that it can be regarded as being of a 
nature sufficiently limited to fall within the suspensory stipulation, 
and to admit of the contract being deemed to have provided 
for it and to have been intended to continue for other purposes. 
Although the words of the stipulation may be such that the 
mere letter would describe what has oct'urred, the occurrence 
itself may yet be of a character and extent so sweeping that the 
foundation of wltal the parties are deemed to have had in 
contemplation has disappeared, and the contract itself has vanished 
with that foundation.'''^ 

If the foundation — not of what the parties actually had in 
contemplation — but of what the law, i.e., the court, deems them 
to have had in contemplation — disappears, then, save for 
giving effect to rights and wrongs accrued on either side, the 
contract vanishes.* 

8. Where Contirtgency Unprovided for ; LordOoddard 
It follows that the doctrine of frustration does not depend 
upon whether the circumstances are foreseen or not. “ If the 
foundation of the contract goes, it goes whether or not the 
parties have made a provision for it,” said Goddard, J. : — 

“ The parties may make provision about what is to happen 
in the event of this destruction taking place, but if the true 
foundation of the doctrine is that once the subject-matter of 
the contract is destroyed, or the existence of a certain state 
of fa(‘/ts has come to an end, the contract is at an end, that 
result follows whether or not the event causing it was contemplated 
by the parties. It seems to me, therefore, that when one uses 
the expression, ‘ unforeseen circumstances,' in relation to the 
frustration of the performance of a contract one is really 

’ Author’s italics. 

* In the Larrmaga Cate (1023). 29 Com. Cas. 1, 15, Lord Sumner quoted as the 
test the last three lines of this passage. See Hirji Cate [1926] A.C. 497, 600. 
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, dea^xig with oirmmstancea which are unprovided for, circuin* 
stances for which (and in the case of a written contract one 
cmly has to look at the document) the contract makes no 
provision.”^ 

After quoting from the speech of Viscount Haldane in the 
TampUn Case,^ Goddard, J., stated that “ unless the contrary 
intention is made plain, the law imposes this doctrine of 
frustration in the events which have been described.”* 

“ If the foundation of the contract goes, either by the 
destruction of the subject-matter or by reason of such long 
interruption or delay that the performance is really in effect 
that of a different contract, and the parties have not provided 
what in that event is to happen, the performance of tjie contract 
is to be regarded as frustrated.”* 

In the Banle Line Ca,se,* the charterparty provided for 
requisition, namely, that the charterers were to have the option 
to cancel, and yet the doctrine of frustration applied. 

“ Although the parties may have had or must be deemed 
to have had the matter in contemplation, the doctrine of 
frustration is not prevented from applying.”* 

9. The Fidion JudidaUy Criticised 
(a) Atkin, LJ., explained that the “ implied term ” was 
something “ imputed by law to both parties.” 

“It is a little tmfortunate that this doctrine of the 
termination of a contract by reason of frustration should 
ever have been based upon the theory of an implied contract. 
There are many positive rules of law imposed upon con- 
txacting parties wliich govern the whole creation, performance 
and dissolution of a contract which are quite independent 
oi the intention of the parties. For ray part I see no reason 
why, in a certain set of circumstances which the court finds 
must have been contemplated by both parties as being of 
the essence of the contract and the continuance of which 
must have been deemed to have been essential to the 
performance of the contract, the court should not say that 
when that «et of circumstances ceases to exist, then the 
contract ceases to operate.”* 

> The TaUm Case [1939] 1 K.B. 132, 138 ; author’s italics. See note (1938), 
M L.Q.B. 48(Mt82. 

* [1916] 2 A.C. 397, 406, 407 ; supra, 415. 

• [1939] 1 K.B. 139. 

8m ahm the speech of Viscount Simon, L.C., in The Constantine Case [1942] 
A.C. 164, 163 s “ There can be no discharge by supwvenmg impossibihty if the 
esipreis terms of the contract bind the parties to performance notwithstanding 
that tiie supervening evmit may occur.” 

«[1919] A.C. 436 ; infra, 496-499. 

»|l«39] 1 K.B, 140. 

*Mmkoe, «te. ▼. Jeihss Sdrk 4i Sons, ltd. (1922), 10 U. i>. B^. 214, 216, 317. 
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The theory of an implied contract has this further disadvantage : 
it adds one more to legal fictions, of which the fewer there are 
the better is the law likely to be upheld.”^ Moreover — 

It is not, as Lord Sumner said, what two hard-headed 
bargainers subjectively agree with : it is to be regarded 
objectively as the term whicli the law imputes to two persons 
as being a term of the contract resulting in its dissolution,’’® 

(b) Lord Sands, in the Court of Session,® observing that the 
House of Lords have carefully disclaimed the idea of release 
from contract otherwise than under an express or implied 
condition, said : — 

‘‘ IMr. Chree argued that this is a pious fiction — a fiction 
because it does not correspond with anything that was in 
the minds of the parties at the time ; pious because it seeks 
to do homage to a very sacred legal principle, the sanctity of 
(‘ontract. 1 confess 1 have some sympathy with Mr. Chree. 
II does seem to me somewhat far-fetched to hold that the 
non -occurrence of some event, which was not witliin the 
cojitemplation or even the imagination of the parties, was an 
implied term of the contract.” 

Two striking illustrations illumine this criticism : — 

‘‘ The Campanile at Venice fell a few >ears ago after 
standing for many centuries. On(‘ can figure the case of an 
artist who had entered into a contract to make a painting of 
the Campanile. That this contract should be treated as 
frustrated by llie collapse of the (^ampanile is a reasonable 
view, but it seems somewhat far-fetched to suggest that this 
is so because it was an implied condition of the contract that 
the Campanile sliould remain standing, instead of simply 
putting it upon the supervening impossibility of fulfilment.” 
A tiger has escaped from a travelling menagerie. The 
_ milk girl fails to d(‘liver the milk. Possibly the nnlkman 

^ “ The room of the liotion/’ said Lord Wright, “ is bettor than its company. 
Not only is it undesirable that tiingliah law should be defaced by supernuous 
solecisms and illogical phrases, b\it the ghost of the fiction has, I fear, actually 
delayed and hindered in England the systematic and scientific study of this 
important branch of law. I 6hmdd like to see it forgotten for good and au here and 
vow. But it is certainly doomed ” : Legal Essays and Addresses, 33. See also 
at 384, 385 ; Tho law says that in certain events a contract shaU no longer 
bind ; or does so, not because the partios have so agreed, but rather beoause 
they have not agreed at all about it. The contract has became inapplicable to the 
facts of the case. Why then call it an implied contract, a fiction which can serve no 
purpose atid ran only confuse ? A fiction was adopted in the past merely as a 
device to justify a court in less enlightened days when it was applying a novel 
doctrine and was doing so on the an«uogy of, and by way of extending, a familiar 
rule ... A modem court should realise what is its ideal, that of doing justice 
according to the actual facts, though on the lines of established law/' (Author^s 
italics.) 

• See the observations of Lord Wright upon “ the objective theory of contract 
55 L.Q.R.. at 197, 198. 

» James Ecott db Sons. Ltd, v. M Sel ri0221 aC. 592, 596, 697. 
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may be «con€ffated from any breach of contract, but ©"m so, 
it would seem hardly reasonable to base that exoneration on 
the ground that ‘ tiger days excepted ’ must be held as if 
written into the milk contract.” 

The question whether such an implied term existed was a 
question arising under the contract.’” 

B. TWO REPORTS 

1. BtrOKMASTEE COMMITTBE ; PEB-WAE CONTEACSTS 

In 1917 a committee was appointed by the Board of Trade to 
consider and report on the position of British manufacturers and 
merchants after the war in respect of pre-war contracts made 
with persons or companies in the United Kingdom or in allied 
or neutral countries, the fulfilmeut of which had been prevented 
or impeded by the war. Viscount Buckmaster presided. The 
committee (which included Mr. F. D. MacKinnon, K.C., as he 
then was) heard evidence from Mr. J. A. Roche, K.C. (as he 
then was), and were supplied by Mr. R. A. Wright, K.C. (as he 
then was), with certain written notes of the law. 

In its report, made in 1918, the committee stated the 
principles relating to impossibility and frustration.* 

The statement of the Buckmaster Committee was adopted, 
and is set out in full, by the Andrewes- JJtJiwaU Committee, who, 
in May, 1939, reported to the Lord Chancellor.® With that 
report they agreed in principle and “ independently arrived at 
much the same standpoint.”* 


^ also. Lord Dunedin ; the House of Lords affirming the decision : [1923] 
8*0^ (HX.) 37, 40, 42 ; Lord Gave, L.C., and Lord Shaw expressly laid aside the 
question of frustration (see per Loid Sumner in Hirji's Ca9e [1926] A.C. 497, 612). 

* Beport of the committee appointed by the Board of Trade to consider the 
position of British IVlanufacturers and Merchants in Respect of Pre-War Contracts : 
(1918), Cd. 8976, para. 10. 

For a summary of the law before 1914, see Efjtci of War on C&rUracts^ A paper 
by Mr. Leslie Scott, K.C. (as he then was), laid before the International Law 
Association in 1913 ; (1914), 30 L.Q.K. 77-90. For a summary of the decisions 
until 1917, see an essay prepared for the committee by F. D. MacKinnon. K.(\ 
(as he then was). 

• Report of the Committee on Liability for War Damage to the Subject-Matter 
of Ocntraots (1939), Chnd. 6100, para. 4. 

♦ Paragraph 11. The Buckmaster Committee considered and substantially 
r^ected four remedies suggested by witnesses ; (a) cancellation ; (h) compensation ; 
(c) writing off friture loss against payments in respect of excess profits ; (d) reririon 
of contracts. Belief was afford^ in special circumstances in the case of certain 
contracts made before 4tb August, 1914, by the C’ourts (Emergency Powers) 
Act, 8. 1 (1), which, the commit^ thought, might be extendi to all contracts. 

By the Courts (Emergen<^ Powers) Act, 1919, power was given to the court 
to $%t 9 pend^ or annuls or tdth conaetU amend, any contract made before Jammy, 
1917, where, owing to specified causes occasioned by the war, the contract could 
not 1^ enforced according to its terms without serious hardship.** 
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The statfonent at the law by the Buokmaster Committee is 
as follows : — 

‘‘ Prima facie if a man binds himself by contract anoon- 
ditionally to do that which turns out to be impossible he will 
be held to his bargain and have to pay damages for his laihure 
to perform. 

If, however, the impossibility arises from a cause that n^her 
party can reasonably have contemplated when the oon’|ia^ 
was made, and as to which the terms of the contract make no 
provision,^ a man will not be so bound ; the matter bdng 
unforeseen he is not taken to have promised unconditionally 
nor, for the same reason, has he stipulated for any conditicm 
of excuse. 

If relief from the burden of a contract because pmiormanoe 
proves to be impossible is given, it is because the court holds 
that it was an implied term of the contract that it should be 
dissolved in the event which has arisen and created the 
impossibility. 

Impossibility, for this purpose, means commercial 
impossibility. Mere increased cost of performance, unless to 
an enormous and extravagant extent, does not make it 
impossible,* A man is not prevented from performing by 
economic unprofitableness, unless the pecuniary burden is so 
great as to approximate to physical prevention. 

If the contract is dissolved under this doctrine, the rights 
and obligations of both parties disappear as from the date of 
dissolution. But till that date the contract is good ; therefore, 
any payment made or any right accrued, according to the 
terms of the contract while it was in force, will not be 
disturbed or varied.® 

Finally, the court can only declare the contract dissolved 
or not dissolved. If it is not dissolved it remains effective 
according to all its terras in their full force.* The court 
cannot in any way alter its terms, or modify them, or in any 

^ According to modern authority the fact that the contract refers in tennsi 
to the aupervening oauae of impossibility does not in all cases prevent the 
application of the doctrine of frustration ^ the court is satisfied that the super* 
vening cause has operated to such an extent as to destroy the substratum of 
contract.” Note by Andrewes-Uthwatt Committee : Omd. 6100» para. 4, 

•See Blythe" n Cam (1916), 114 L.T. 763, 766, per Scrutton, J. ; mpra, 399, 

• This statement must now be read, subject to the Fibrosa Case [1943] A.C. 32, 
Where there is a total faUure of consideration, money paid in i^vanoe before 
finistration of the adventure occurred may be recovers in ymai-conirwst^ dehors 
the coniraett as under the common indebitatus count, as money had and reeeitted* 
See per Viscount Simon, L.C., at 47 and per Lord Wright, at 71. 

The contract, however, may exclude repayment. See per Viscount Simon, L,0,» 
in the Fibrosa Case [1943] A.C. 43. 

• The Xtarrinaga Case (1922), 27 Com. Gas. 160, 178, per McCardie, J. 

87a 
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way vsbxy or adjust the rights and obligations of both parties.^ 
And if it is not^ dissolved, and there is a breach, the court 
cannot mitigate^ or lessen the full measure of damages to 
which the other party is legally entitled by su(*h breach. 

If the obligations undertaken become illegal, either by 
reason of the other party to the contract becoming an enemy^ 
or by reason of a duly constituted authority lawfully 
prohibiting its performance,® the contract is dissolved, unless 
the illegality is of so temporary a ehara(*ter that the lime for 
the performance of the obligations may not have elaps(*d 
before the illegality ceases.^ 

In certain cases the principle stati^d abov(» may to some 
extent be modified by the provisions (contained in tlie 
contract. 

In these eases the parties to th<^ contract will be bound by 
the provisions of their own agreement and tlu^se may preveut- 
the contract from being at once dissolved (‘\en if a duly 
constituted autliority lawfully prohibits tin* ])(rforman(*e of 
the obligations undertakim. Such general proA isions, however, 
if suspensory in their natur(‘, could not prolong a (*oritra(*t 
indefinitely, and if thc' (*onditions produced by tlie war 
continue beyond the period for which tlie eoiitraet was 
originally to be performed, the (contract would then be 
dissolved. To hold otherwise would b(‘ to mak(‘ a new 
contract for the parties and to substitut(‘ it for one which has 
been frustrated and thus to make the obliaations originally 
undertaken substantially different/’® 

2. Law Eevision Committee; riuNpi.Eu r. Webster 

In 1934, the Law Revision Committee was appointed by 
Viscount 8ank<*y, L.O., to consider how far such h^gal maxirris 
and doctrines as the Lord Chaneellor might from tiirn^ to time 
refer to the committee required revision in modern conditions/^ 
In 1937, the following subject was referr(‘d ; Whet her, a nd if so, 
in what respect, the rule laid down or applied in Chandler v. 
Webster fl904] 1 K.B. 493, requires modification . . /’ 


* Rusehoe, etc, v. John Stirk dt Sons, Ltd, (1922), 10 LI. 1.. Rop, 214, 217, wr 
Atkin, L.J. ; the French Marine Case [1921 ] 2 A.(\ 494, 52:1, per I>or(i Varmoor. 

Sde also the Lwrcrr Case [1941] A.C. 108, 137, l.ord Wn^ht, that the judges 
have ** no nght to make contracts for the parties. Their provin(‘e is to interpret 
contracts.’* And see the Cmstantine Case [1942] A.O. 164, 185 ; “The court is 
not claiming to exercise a dispensing power, or to modify oi alter contracts.” 

•Thus, In re Badische Co,, Ltd, [1921] 2 Ch. 331, 380, 381, per Russell, J. 

« Metropolitan Water Board v, Dick, Kerr Co. [ 19! 8J A.C. 1 19 , infra, 490. 

^ Andrew MiUar de Co, v. Twylerr rf* Co, [1910] 1 K.B. 402. ^ 

* See per Viscount Haldane in the TampUn Case [1910] 2 A.C. 307, 400, 407. 
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The committee recommended that the rule be changed.^ 

The problem could be reduced to this : 

“ would it be difficult for the court, when implying a 
hypothetical term that the contract should be dissolved, to 
go on and to imply also another equally hypothetical term t ”* 
Thus the theory of an “ implied term ” is rejected. 

“ There ’s no doubt that a court will hesitate to construct a 
contract fo( the parties ” — the verb is significant — “ but, tmd^r 
certain circumstances, it is necessary in the interests of justice 
to imply a term which was not in the contemplation of the 
parties," 

that is to say, to construct a contract for the parties. 

“ An illustration of this is the doctrine of impossibility of 
performance itself, because the doctrine is applicable only in, 
those cases in which it is clear that the parties did not them- 
selves have the event in contemplation. In those casMi, in 
spite of the fact that the promise is stated in positive terms, 
the law implies a further term excusing performance on the 
ground of impossibility.” 

C. JURISTIC CRITICISM 

I. In England 
1. Professor H. V. (iutteridgc 

The obscurit> ami the complexity of the doctrine of frustration 
have been sev(*relv criticised by Professor H. C. Gutteiidge, 
K.r.® 

(a) In the “ Coronation Heat Cases " the real issue, he argues, 
was not whether i)erformauce had become impossible, but 
whether the consideration had failed.* The cases were decided, 
however, on the ground of impossibility. “ This led to the 
importation of the fiction of an implied condition into the matter. 
The cons«*<iuencfts were far-reaching ; the implication of a 
<‘ondition that a certain state of atlairs should continue to exist 
had its repercussions in the cas<‘ law of the war period . . 

‘ Infra, t.ftw Rcvituun Committee. Seventh Interim Report. (Rule in 
Vharidler V. liVioter.) Mny, 19.%, Cmd. tHHMt Infra, 619. 

The law hag einee boon rhaiigod by the Law Reform (Fruatrated Contraote) 
Act, 194H, which applies to rontrauls fruetrated on or after 1st July, 1943. fidVv, 
Chap. XXV. 

* (1939), Cmd. 6009, at p. 0 ; author’s italios. 

* H. C. Outtoridge, Confraa and Commerctal Law (1936), 61 L.Q.R. 108-112. 

* iSoe Smith, Leading Cases (1929), 13th ed., vol. 2, 614, 615. In Krett V. HesHy 
(1902), 18 T.L.R. 823; (1803] 2 K.fi. 74a the defendant contended before 
ilarling, J., that there had bwn a total foilore of consideration, but both 
Darling. J., and the Court of Appeal decided the ease upon the |«inoiple laid 
down by Blaokbnm, J., in (Taylor t. Cdldwdl (1863), 3 B. & S. S2a and by- 
Bowen, L J., in The Moonoek (1889), 14 P.D. 64, 68. 

* 61 f-Q-B., at 109. 
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The next sta^e came with the “ FruttroHon CasesJ^ It was not 
that the subject-matter of the contract was discharged,* or that 
the law had permanently changed, or that there was a 
<* non-occurrence of a predetermined state of affairs.” 

“ It arose from the fact that performance had been delayed 
to such an extent by causes arising out of hostilities that, 
although it was * possible ’ in the strict sense of the word to 
resume performance when peace conditions prevailed, the 
obligor was required to perform something entirely different 
from the obligation which he assumed when he entered into 
the contract. In other words, the issue was whether inordinate 
delay which completely changed the nature of performance 
must be regarded as exonerating the obligor from performance. 
The solution which was arrived at is crystallised in the words 
of Lord Dunedin, ‘ which define frustration as an interruption 
which may be ‘ so long as to destroy the identity of the work 
or service, when resumed, with the work or service when 
intwTupted.’ 

The principle of frustration based on inordinate delay is 
almost exclusively found in decisione relating to charterparties.” 
The principle, however, is of general application.* 

“ But the mere fact that a contract has become more difficult 
of performance or that it would ruin the obligor financially 
to carry it out is insufficient to constitute frustration. So also 
where the contract has made full and complete provision for 
the contingency which has occurred there is no room for the 
doctrine.® The courts have been staunch upholders of the 
sanctity of contract.”* 

(b) The doebwe of frustration^ Professor Gutteridge concludes, 
is thus “ of limited scope ” ; it is doubtful whether it is a “ com- 
plete solution of the very difficult and delicate questions ” where 
performance has been prevented or delayed by circumstances 
beyond tiie promisor’s control. 

“ Iti||)erhaps unfortunate,” he declares, “ that it was found 
necessary to resort to implications of the intentions of the 
parties when they entered into the contract. Attempts to 
discover whati the parties would have done if they had con- 
tranplated the circumstances which occurred have produced 
statements of the rule which are dangerously wide.” 

(c) “ Frustration has at times been confused with the destruc- 
tion of a certum corpus, with supervenient illegality and with 

* Tasflor T. CoMtoeS (1863), 3 B. & S. 826. 

* MtiropoUtan Wat&r Board v. Diek, Kerr Co. [1918] A.C. 119, 128. 

* (1986), 51 L.Q.B., at 110. * Compare The Penelope [1928] P. 180. 

* Ettkdt y. CrutMey [1906] A.C. 7, 9, a " Coronation oaae,” where the awmn 
had eapnlated that if the review went off there was to be no liability. 

*(lffS9). 51 b.Q.B., at 111. 
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failure of consideration, and the efforts of the courts and the 
text-book writers to frame a rule which would cover all these 
contingencies has done little except to increase the complexity 
of the existing law on the matter. It would seem that there 
is a very strong case for an authoritative restatement of the 
doctrine by the House of Lords.”^ 

2. dir Arnold D. McNair 

The most systematic exposition is contained in the Second 
Edition of Sir Arnold D. McNair’s Legal Effect* of WarA He 
concludes that 

“ the balance of judicial authority is in favour of the implied 
term as the basis of the doctrine of frustration, and history 
appears to be on that side.”® 

Five principal theories are discussed.* 

(а) “ The theory of the implied term, which the law imputes 
to the parties,® in order to regulate a situation which in the eye 
of the law the parties themselves would have regulated by 
agreement if the necessity had occurred to them.” 

(б) “ The theory of the disappearance of the basis or 
foundation of the contract theory : non haec in foedera eent.”® 

(c) “ Lord Wright’s theory to the effect that, the parties not 
having dealt with the matter, the courts must determine what 
is just, must find a reasonable solution for them, a theory which, 
we suggest, involves the importation of another implied term.” 

(d) The theory of common mistake ; 

(e) The theory of supervening impossibility. 

(o) Theory of “ implied term ” 

Five statements of the theory of “ the implied term ” are 
quoted. 

First, from Earl Loreburn’s speech, in the Tamplin Case : — 

In most of the cases it is said that there was an implied 
condition in the contract which operated to release the p^ies 

* (1935), 51 L.Q.R., at 111, 112. The doctrine is criticised in the Notea to 
Smith, Leading Cotta, vol. 2, 632, 633, which appear to follow the dissenting 
judgments of Bovill C.J., in Joekton v. Union Marina Inavranet Co., Ltd. (1873), 
L.R. 8 C.P. 572, 585-593, and Cleasby, B., in (1874), L.R. 10 C.P. 126, 128-132, 
infra. 474-476. 

* Cbm. 6, Fruatratum of Contract, 143-152. (The chapter is based upon McNair's 
eesay, Fnubration of Contract by War (1940), 66 L.Q.R. 173-207, where the theories 
ate discussed at 173-182). 

* Ib., 161. See The ConataiUinc Cate [1942] A.O. 164, 163, 186, per Viscount 
Simon and per Lord Wright. See also Et^fman v. Darmne, ltd. [1942] A.C. 366, 

* McNair, 143. Chorley (1945), 8 Mod. L. Rev. 89, reluctantly agrees. 

* But if the law “ imputes ” a term to their eontract, this term is not “ imjdied.’,’ 

See Williston, s. 3. It apmars that into this definition of the “ dassie theory, ’ 
eensintctiee term hat been imported. < 

* Par Lord SbUay, LC., in the Bank Line Cate [1919] A.C. 436, 442. 
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from performing it, and in all of them I think that was at 
bottom the principle upon which the court proceeded. It is, 
in my opinion, the true principle, for no court has an absolving 
power, but it can infer from the nature of the contra(*t and 
the surrounding circumstances that a condition which is not 
expressed was a foundation on which the partu^s contracted.^’^ 
Secondly j from Lord Sumner’s speech in the BanJc Line Case : — 
The theory of dissolution of a contract by the frustration 
of its commercial object rests on an impli(‘ation, which arises 
from the presumed common intention of tlie parties.”® 
Thirdly^ from the advice of the Privy Council, delivered by 
Lord Sumner in the Hirji Case : — 

Frustration ... is explained in theory as a condition or 
term of the contra(*t, implied by the law ab initio^ in order 
to supply what the parties would have inserted had tin' matter 
occurred to them, on the basis of what is fair and reasonable, 
having regard to the muttial interests concerned, and of the 
main objects of the contract ... It is irrt'spective of the 
individuals concerned, their temperaments and failings, their 
interests and circumstan(*e8. It is reall> a devicts by whi(*li 
the rules as to absolute contracts are reconciled w ith a spe<*ial 
exception which justice demands.”® 

This passage, it is submitted, states that frustration does not 
depend upon the intention of the parties — the (‘sscnce of an 
implied term ” ; it is an implication of law, not an inference 
of fact. 

Fourthly, a passage is (ited from the judgment of Kussell, J., 
in In re Badisehe Co., Lid.^ 

If the supervening events or <*m*umstances art* such 
that it is impossible to hold that reasonable men could have 
contemplated that event or those circumstance's and yet liavi* 
entered into the bargain expressed in the do(*ument, a term 
should be implied dissolving the contract upon the hapjaming 
of the event or circumstances. The dissolution lies not in the 
choice of one or other of the parties, but results automatically 
from a term of the contract. The term to be implied must 
not be inconsistent with any express term of the contract.” 
Upon this analysis, it is the law that implies the term which, 

^ [1916] 2 A.C. 397, 403. This principle. Sir Arnold points out, was adopted in 
the Metropolitan Water Board Case |1918J A.C. 119, 127, 131. 

• [1919] A.C. 435, 455. But this proposition of Lord Sumner is a direct negative 
of the “ implied term.” The word “ theory^''' as is clear from JiOrd Sumner's 
speech in the Hirji Case [1926] A.C. 497, 610, is oarefiiUy chosen. An “ implied 
term is part of the common intention of the parties —the rco/, not the presumed 
common intention, much less an implication from that intention. 

• [1926] A.C. 497, 510. Upon Lord Sumner's view, see Lord Wright's speech 
in The Demy Mott Case [1944] A.C. 266, 276. 

^[1921] I Ch. 831, 879. 
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eat hypothesis at the time when the contract was made, was not 
in the mind or intention of the parties. The law, having 
implied that term after the event, proceeds to read that term^. 
retrospectively into the contract. Nationally, t.h«*rofore, th|j4^ 
term was part; of the contract when it was made ; hence it must 
not be inconsistent with an express term. 

Fifthly, Viscount Simon, L.C., in The Vonstantine Case,^ 
declart'd : — 

“ The most satisfactory basis, I think, on which the doctrine 
can be put is that it depends on an implied term in the contract 
of the parties.” 

(h) Theory of disappearance of foundation 
The speech of Viscount Haldane in the Tamplin i'ase contains 
tlu* (‘lassical statement of the theory of the disappearance 
of the foundation of the contract. In the abs<*nce of a plain, 
contrary intention, the contingency — uatuely, the destruction of 
an essential specific tiling without fault of the parties — is treated 
“ as being one about which no bargain at all w’as made.” 

“ Although the words of the stipulation may be such that 
the mere letter would describe what has occurretl, the 
occurrence it.self may be of a cliaracti-r and extent so sweeping 
that t he foundat ion of what the parties are deemed to have had 
in contemplation has disappeared, and the contract itself 
has vanished with that foundation.”® 

The word “ deemed ” indi<-at<*s resort to a legal fiction : the 
parties did not have the event or its foundation in mind ; 
concerning that event no contract was made.* 

This theory was found “ attractive,” continues Sir Arnold 
McNair, by Goddard, J., in the Totem Case,* a case of the 
8)>anish Civil War. The parties had Uictc foreseen t in* possibility 
of the frustrating event, but had not provided for its effect : — 

” If th<* foundation of the contract goes, either by the 
destruction of the subject-matter or by reason of such long 

> I m2] A.r. 154, 163. " » [10161 2 A.C. 397'. 406. 

* Sir Arnold citcwj from the spctcoh of l^rd Finlay, in the Bank Lin/p Cast 
11919] A.(\ 435, 441, the phrase, ‘'a vital change of oiroumstanoes,'’ and 
regards l-»ord Finlay as an adherent of the disappearance of the foundation theory, 
CSting Lf>rd Finlay’s statement of the law in the Lafnmga Case (1923), 29 Com* 
Cas. 1, 7, he says : “ Both theories under discussion como very close together,” 
Lord Finlay there said : If, in consequence of i^ar, there is a compulsoiy cessation 
of the execution of a contract for construction of works of such a character and 
duration that it fundamentally changes the conditions of the contract and could 
not have been in the contemplation of the parties when it was made, to hold that 
the contract still subsists would be ‘ not to maintain the original contract but to 
substitute a different contract for it’.” In this speech 8ir Arnold finds the 
disappearance of the fovndation coupled with the change of circumstances which 
could not have been in the conUmpUUwn of the parties, 

«p939] 1 K.B. 132, 139, supra, 415, 416, 

Sir Arnold cites Scruttoii, 112 : “ ‘ Unforeen^en circumstances ’ means circom^ 
stances for v^hich tlie written contract makes no (qmtrt, full) provision 
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ontemiptiou or delay that the performance is really in effect 
that of a different contract, and the parties have not provided 
what in that event is to happen, the performance of the 
contract is to be regarded as frustrated.”^ 

Sir Arnold McNair suggests that this basis also rests upon an 
implied term. Whether the parties failed to foresee the 
frustrating event (as in the coronation cases), or did foresee it 
(as in the requisition cases), and failed to provide for all its 
consequences, 

“is it unreasonable for the law to impute to them, and to 
imply in the contract, a term to the effect that upon the 
occurrence, and as a result, of these events and their con- 
sequences they would have regarded the contract as being 
at an end ? ”* 

But this term, imputed by law, is not a true “ implied term." 

“ If the continuance of a state of affairs or the non-happening 
of a certain event clearly imdcrlies the whole contract — 
whether the parties say so or not — and if that state of affairs 
comes to an end or that event happens, then we suggest that 
it is reasonable for the courts to imply a condition that the 
contract comes to an end.”* 

It does not matter, he says, whether the frustrating event 
was foreseen or not, provided that after that event “ performani'C 
undmr the contract would be performance of another contract,” 
md the parties have not agreed that, despite that event, 
performance should take place.* 

Sir Arnold McNair suggests that the antithesis between these 
two theories is unreal and that they can be reconciled. 

“Is not the disappearance of the basis of the contract 
reaUy an uiferenc.e of fac|i which is drawn by the court and 
upon which the court bases the implication of a term to the 
effect that the parties are thereupon discharged t ”* 

' In such A case, however, Lord Wright hitd doubted, in The Maritime Fish Case 
[1935] A.C. 524, 629, whether a term “ resolutive of the contract ” should be 
Bui this observation was obiter. 

• McNair, 149. 

® 15., Sir Arnold differs from Lord Wright. See I^gal Essays and Addresses, 266 j 
** If the contingency had been known to them as something which might happen^ 
ailbtd they had not provided for it, the contract ought, it would seem on ordinary 
principles, to stand.'* 

Bee also the Maritime Fish Case [1935] A.C. 624, 629 : 

It may be questioned whether the court should imply a condition resolutive of 
the contract (which is what is involved in fnistration) where the parties might have 
ineerted an express condition to that effect but did not do so, though the possibility 
things might happen as they did was present to their minds when tl^y made 
the contract.” 

Upon this point the author agrees, with respect, with the view of Sir Arnold 
McNidr, and with the opinion of Gmdard, J., in the Totem Case [1939] 1 K.B. 132, 138« 

^McNair^ 150, citing deasby, B., who dissented in Jackson's Case (1874), 
JUM. 10 C.P.. at 141. 
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(o ) Theory of suppUmetiiing potoer of the oourt 
The third theory is found in an Address of Lord Wright 
“ This whole doctrine of frustration has been described aa 
a reading into the contract of implied terms to give effect 
to the intention of the parties. It would be truer to say 
that the court in the absence of express intention of the 
parries detemoines what is just. Something of the same sort 
happens in the many cases where what is reasonable, in a 
matter not dealt with by the express agreement of the parries, 
is so treated by the court as to be imported into the contract. 
It is, as we shall see later, the incurable habit of commercial 
men in their contracts not to anticipate expressly or to 
provide for all that may happen.”^ 

Lord Wright cites certain authorities upon the implication 
by the court, where no price is specified, of an obligation to 
pay a reasonable priee‘ ; upon the implication, where no time 
is si)ecified, to do the act within a reasonable tim^ ; upon the 
implication, where the contract does not precisely define 
assortment or quality, of what is reasonable.* 

These authorities Sir Arnold McNair analyses ; in the first 
three, he asserts, “ the court gave effect to the presumed 
intention of the parties by implying <*ertain terms.”® That, of 
course, is true, but those terms were not in the intention of the 
parties ; the law presumed that they were. 

(d) Theory of common mistake 

This is an inadequate explanation of the effect of “ supervening 
impossibility.”* 

(«) Theory of supervening impossibility 

This explanation, said Viscount Simon, L.C., in The Constaniim 
Vase,’’ is “ at once too broad and too narrow.” Commercial 
“ impossibility ” does not discharge a contract ; a ebntract may, 
on the other hand, be frustrated even though performance be 
physically “ possible.” 

(/) Conflict of theories 

The true explanation of the modern doctrine of frustration, 
it is submitted, is that given by Lord Sumner and perfected by 
Lord Wright. 

* MoK&ir, ]50 ; cited ftom Legal Essays and Addresses, 258, 

* AcebcU V. Levy (1834), 10 Bing, 370 : cf. Sale of doods Act, 1893, s. 8 (2). 

® Ford V, Catesworih (1808), L.R. 4 Q,B, 127, 123, 124, per Blackburn, J. ; (1870), 
L.K, 5 Q.B, 544 ; Hick v. Raymond db Reid [1893] A,C, 22, 29, 32, per Lord Wateon. 
® HUlas df Cq. V, Areas, Ltd. (1932), 38 Com. Cas. 23, 

* 50 L.Q.R. 181. 

Thus, Lord Wright m The Constanltim Case [1942J A.C. 154, 186, referring 
Viscount Haldane in TAe Bank Una Qoh [1919] A.C. 436, 445, 

^[1942] A,C. 154, 164. 
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The conflict of judicial theories Temains — an unfortunatfO 
diversity in the terms used in different eases ; to reconcile 
them is a difficult, if not an impossible, task. 

Lord Wright, when speaking at Harvard in 1936, of The 
Common Law in its old Home, observed : — 

In general, such eases of dissolution are said to be by 
virtue of an implied term in the contract bt^tween the parties. 
But that is a liction : for the whole basis of this rule is that 
the parties did not contemplate and hence did not by contract 
provide for the happening of the resolutive condition. 
Hence it is not. true in any case to treat it as an ‘ implied ’ 
condition. . . . Law would be simpler, ... if the term ‘ implied 
condition ’ or contract were not used excei)t in cases where 
from the a(‘tual (ircumstaiices an actual intention is properly 
inferred or implied as a fact. What is so olten called an 
implied term or a term im]>lied bv hw simidy means that there 
is no agreement or intention at all on the point, but the law 
imposes the term in order to do justice. This Inis often been 
pointed out by great judges. It is better and simpler expressly 
to reiognise this ; a failure to do so has sometimes led to 
confusion and error. Errors in language are apt to lead to 
erroneous conclusions in practice. In this, as in other respects, 
law mil have to get its terminology right.^^^ 

Pollock, writing to Holmes in 1920, of r(‘\ising the ol<l book 
on Contract and of a somewhat large rearrangcimmt, smdi lis 
a new head of Conditional Contracts with ‘frustration of 
adventure’ prominent, significantly observes: — . 

“After all, is not the implied (*ondition in those cases 
something of a fiction to screen rules of policy imposinl on the 
parties and becoming, Uke equity of redemption, a real part 
of the contract only after that pressure has been applied ? 

3. Professor P. E. Winfield 

Professor Winfield, in tin* Eleventh Edition of Pollock on 
Contra^cts^ summarises five theories of frustration ami, without 
adding a new theory, “ suggests a rather different line of 
approach to the principle underlying the doctrine of frustration.” 
The theories are these : — 

(i) The theory of the “ implied term.^^^ 

(ii) The theory that “ the foundation of the contract has 
been annihihited by the frustrating event.” 

^ Per Lord Sumner in tho Bank Line Case [1919J A.C. 435, 457. whe^re the»<» 
lenne are collected. See also the references collected m 50 L.Q fi. 175, J76 

^ Ijegal Essays and Addresses, 379, 380, (Author’s italios.) 

® The PoUoch-Uolmfs Letters (1942), vol. 2, 3S, 39. 

* (1942), 232--235. 

* lb., at 233 : “ Tho balance of judicial theory seems to bc» m favour of this view.” 
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(iii) The theory of failure of consideraiion^ 

(iv) The theory of common mistake. 

(v) The theory of quasi-contract. 

Quasi-contract was put forward in the First Edition of this book. 

Upon this, Prof. Winfield makes three observations : First, 
it is difficult to dis(*over any English decision that applies 
quasi-contract to frustration, tiecondly, the essence of quasi- 
contract iial liability is unjust benefit or unjust enrichment j|.nd 
often neither party has done or received anything under a 
frustrated (‘ontrac*!. Thirdly, the rule, that upon frustration 
the parties in general remain as they were at 1 he frustrating 
event, frequently results in perpetuating an unjust benefit 
rather than in enforcing its adjustment.”*'* 

(a) Theory of quasi-contract criticised 

English decisions, it is tnie, do not base frustration upon 
quasi-contract ; only recently lias the <*ategory been judicially 
recognis(‘d in the highest tribunal.® Weighty criticisms, 'these 
are, indeed, but, they are not, it is submitted, comdusive. To 
the author the most serious criticism appears to be that the 
(‘onc(‘pt of quasi-contract has been appli(‘d, not to a condition 
imposed by the court but to a Uahility to nturn money. In 
other words, only when frustration has already operated does 
a quasi-('ontra<‘tiiuI obligation in certain eireuinstances arise.* 
The author ac<‘epts this eritieisni and agrees that the term 

quasi-eontrnit"’' should be reserved for obligations to pay, 
imposed upon the parties by the court or the Legislature. 

A condition impos(‘d by the <*ourt that, upon the oeeurrenee 
of a fnistrating event the eontracd is dissolved, is a comlition 
read by the court into the contract. It is the court’s view, in 
th(‘ cir(*umstan<*es of tlie case, of the way in which the contract 
shouhl be construed, and in that sense it may be regarded as part 
of the contract.^ 


1 “ ItK iH tin <il establishing any clear Inn* bet\ieen fnistration 

and failuie ol eoiisideiation ^hich is due to no fault of either party ” (i6., at 234). 

* Ib.f at 234. Sec also (1941), 50 L.Q.R. 142, H3. But w now The Fibrosa 
Case fl943) A.C. 32, infra, and Law Refoini (Knistrated (\miracta) Act, 1943. 

® The Fihiosa ('as< (1943] A.(\ 32, 40, 01, pet Viscount Simon, L.C., and per 
T>oril Wright. 

^ Por example, under the Fibrom decision [1943] AX\ 32, oi, since Ist Juiy, ltU3, 
under the lai\i Reform (Frustrated Contracts) Act, 1043. 

* “ Our own opinion ... is tliat when on<‘o it is grasped that there is always 
an element ot hetion in even the genuinely ‘ implied terui ’ (supra), its application 
to frustration is only n matter of degrtM*. The couit may he going much farther 
here in supplementing the contract than it does in stating what w a reasonable 
price where the parties have fixed no pnoe ; hut it is still dealing 'aith a contract 
that did once exist, and, in that wnse, is interpreting it ” s Professor Wmiield, in 
his Jievtetv of the FuM Edition : (1941), 56 1* Q.R. 143. 
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(b) A Mfferent approach ; eUuiicitif 6f ‘ the reasonable ’ 

' Professor Winfield, suggesting “o rather different Une of 
approach to the principle,'^ points out that judicial decisions 
upon frustration “ appear to contemplate the foUowing situation - 

“ After the formation of a contract, certain sets of circum- 
stances arise which, owing to the fault of neither party, 
render f ulfilm ent of the contract by one or both of the parties 
impossible in any sense or mode contemplated by them. 
These sets of circumstances have been more or less defined 
by the C/Ourts and are held by them to release both parties 
from any further obligation to fulfil the contract. The 
question which the judge has to solve is this. Would any 
reasonable third party consider the effect of such circumstances 
as altering the obligation of one or both of the parties to such 
an extent as to make the contract no longer capable of being 
enforced ? The ‘ reasonable third party ’ is the court itself. 
Whatever additional theory the courts have adopted, this is 
the basic principle on which they must ultimately decide the 
problem.” ^ 

All the theories are “ more or less complete alternative ways 
of stating or perhaps masking the basic principle.” In deter- 
mining the solution of a “ reasonable ” third party, “ of necessity 
an elasticity ” comes into play. On apparently similar facts 
different judges may reach different results. That happens 
also in the “ judicial application of ‘ reasonable ’ in the law of 
negligence as a tort.” 

“ But it is useless to attempt to make ‘ reasonable ’ a 
precisely exact term. Indeed, it would be mischievous to 
do so, for a good deal of mjustice would result from trying 
to mechanise the law where a certain amount of pliability in 
its applicarion is essential.”^ 

With this suialysis the author respectfully agrees. Of par- 
ticular valna is f^e explanation which fits certain conflicting 
decisions, viz., that, in the last resort, no principle, but merely 
a differenc.e of opinion was involved, upon what, in the circum- 
stances, was “ reasonable.” Decisions upon frustration, in the 
nature of things, can never be wholly harmonious or consistent. 

(c) lard WrigMs Bevieto 

Lord Wright, in a critique of Prof. Winfield's edition, quotes 
as “ factual and realistic,” this analysis — which must be read, 
not by itself, but “ in its context of a full and illuminating 

^ PM)ek on Contracts, ib., at S&6. See also (1942), 5H L.Q.B. 281. ixtrd Wright 
b((giJB8 his Hpeeoh in The Demy JUott Case 119441 A.f'. 266, 273, by quoting, with 
apivoval, the first two sentences of this description. See also ib., at 274 ; “ The 
a^iiication of the general prlnoinle must depend on the circumstaaoes of the 
pwridonlar case. No detailed absolute rules can be stated. A certain ^tieitv is 
essential.” > ' 
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saryey of the authorities and a oomprehensiye statement ci 
the general rules by Pollock.”^ liord Wright points out that 
frustration — ** a function of the court’s interference in matters 
of contract ” (not confined to “ war circumstances ”) — “ has 
been and is still being, empirically developed and applied by 
decisions of the court . . 

“Its nature has been obscured by the introduction of 
references to implied conditions and other fictitious and 
adventitious concepts, such as intentions which the parties' 
as reasonable persons should be presumed to have had in 
mind if they had, as in fact they had not, contemplated and 
provided for what eventually happened. But, as Lord Simmer 
bas pointed out, the court is not concerned with the inquiry 
what the actual parties as hard bargainers would have 
agreed (a difficult psychological inquiry and purely con- 
jectural), but what it is reasonable in the opinion of the court 
that the court should decide. The convenient phrase ‘ implied 
condition,’ generally used to justify the court’s interference, 
is artificial and may be misleading. The ‘ condition ’ which 
is here meant is one implied by law, not agreed to by the 
parties. It is imposed by the court ab esutra, though with 
due regard to the actual terms of the contract and the 
surrounding circumstances.”* 

4. Dr. MeElroy and Dr. OhmviUe WUliams 

(a) Frustraiion : Delay caused by ImposaibilUy. — Dr. McElroy, 
in a valuable treatise edited by Dr. Olanville Williams, examining 
all the decisions on impossibility, failure of consideration and 
frustration, and endeavouring to distinguish and to separate the 
three concepts, would restrict frustration to cases of undue delay 
arising from a cause for which neUher party is responsible in law,* 
The implication adopted by Blackburn, J., was fictitiouSf 
“ imputed to them ab extra by the law itseM.”® Only in cases 
> of impossibility is this implication permitted ; the principle can 
only be applied where there is a “ perishing ” of a “ given person 
or thing ” and where performance was dejiendent on the 
continued existence of that given person or thing.”* 

Many oases where the principle has “ seemingly been applied 
in a wider context ” were, or enuld have been, decided on 

‘lord Wright, PoUoek on Contraets (UW3), 59 L.Q.R. 122- 128. at 124. 

• See Tht ConMmUint Cate (1942) A.C., at 182. m. 

• 69 L.q.R. 124. 

• B. Q. McKlroy, edited with additional chapters by Olanville L. WilliamB, 
ImpotmbiUty of Ferjomance (1941), p. xxxiv. See. however, WilUams, Lam 
Reform {PrvstnUed Contracts) Act (1943), p. 21, note 7, obeerving that it is “ hopeless 
to attmnpt to change current usage ao radically.” 

• Taylor v. CaldwtU, 3 B, A S. 826, 839 ; op. dt., 63. 

• Op. dt., 66, 
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some other principle. Thus the “ Coronation Cases ” propwly 
depend upon failure of consideration.^ In Krell v. Henry,^ the 
parties “ meant to buy and sell a view of the procession ; 
the contract was not void, but voidable by the obligor.^ 

The rule in Taylor v. Caldwell may discharge one party 
without discharging the other ; it is not the case — as 
Blackburn, J., implied that it was — that, on facts like those, 
both parties are discharged by the same legal principle.® If the 
hirer had elected to hold his entertaiJiments in the ph'asure 
gardens, he would have been entitled to do so. In Krell v. 
Henry, ha<l the hirer been content to abide by the contract, the 
letter would have been bound.® 

(b) Failure of Consideration, in Origin. — “ ‘Fru.stratiou ’ is 
histori«'ally a development of the principle of failure of 
consideration, and, in origin, at all events, was but a spw'iaUsed 
application of that principle to maritime cases.’’ ^ The principle 
was first applied where there had been a brcacli of contract 
and was only later apjdied to circumstances of impos.sibility. 
“ Frustration of the Adventure ” was originally “ no more than 
a metaphor to denote the application of the principle of failure 
of consideration to the circumstances of delay.”* Where delay 
prevented the shipowner from fulfilling his obligations and he 
had made no provision in the contract, tin* d(*lay was a breach 
for which In* M as liable in damages. WIktc the delay was so 
long as to deprive the charterer of any benefit, it amounted to 
a total failure of consideration and not only entitled him to 
damages, but freed him from the contract ; the shipowner’s 
delay frustrated the object of the charterer. * In MaeAndretc 
V. Chappie, Willes, J., .said : — 

“ . . . a delay or deviation, which, it has be<*n said, goes to 
the w'hole root of the matter, deprives the charterer of the 
whole benefit of the contract, or entirely frustrates the object 
of the charterer in chartering tlie ship, is an an.sMer to an 
action for not loading a cargo . . .”*® 

The “ new principle ” was soon applied to cases where the 
delay was not due to a breach of contract — Geipel v. f^mith^^ and 
Jaekson’s Case'^ — which “ laid the foundation of the doctrine of 
frustration in its modern form, that is to say, in its application 
to the circumstances of <*xcusable impossibility.”*® 

* op. cut., <(7, 8s. Professor Winfiold points out that failure of uotisideraiion 
was not mentioned m the judgments of the (Vmit of Ap)>eal (1942), 58 L.Q.U. 280. 

* 1 1903 J 2 K. B. 743. ‘ Op. cit., 89. 

< Op. cit., 97. » 3 B. & K., at 840 ; op. cit., 99, 100. 

• Op. cit, 100. ’’ Op. ctt., 121. 

• Op. cit., 121. » Op. at., 122. 

*• (1866), L.R. 1 ('.P. 643, 648. « (1872), L.R. 7 (\B. 404. 

« (1874), L.R. 10 C.P. 126. « Op. at., 124. 
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{c) Fru$traUm: indy where eontraet ^^imperfectty 
In Geipel v. 8mith^ the contract was discharged by reading 
with an express exception, namely, ‘ restraint of princes,’ an 
implied term requiring performance to be made ‘ within a 
reasonable time.’ ” The implication was not — as in Taylor t . 
Caldwell — a fiction ; it merely supplemented what the parties 
had ^ imperfectly expressed.’ The two forms of implication 
are mutually exclusive ” : Taylor v. Caldwell applies only 
in the absence of a stipulation ” ; the other implication is justified 
only where the language of the contract is ‘‘ imperfectly 
ejopressedj^^ The two forms of implication have been wrongly 
identified : impossibility has been called frustration. The 
modern doctrine of frustration involves two questions : Firsts 
has there been inordinate delay ? Heeondly^ has this delay been 
caused by something for which the contract made ‘‘ express 
though incomplete provision,” or by something for which the 
promisor was not liable in law?”* Before an implication is 
justified, the delay must be a possibility within the contem- 
plation of tlie contract . . . not actually present to the minds 
of the parties at the time of making it.”® 

“ Wliere delay is caused by something which is a ‘ possibility 
within the (‘ontemplation of the contract ' — and for which, 
tli(‘refore, the performing party is not in laic responsible — 
and such delay lasts for a period which is wholly inordinate 
having regard to the known commercial object of that party, 
he (the performing party) is entitled, not merely to suspension 
of his obligation, but to be discharged completely from 
performance of the contract. In such a case the court will 
read with the express exception, or other similar provision, 
an implied term that the contract is to be performed ‘ within 
a reasonable time.’ ”• 

The combined effect of these two provisions ” dissolves the 
contract.^ 

“ ‘ Frustration ’ is nothing more nor less than inordinate 
delay ’ resulting from temporary (and excusable) impos- 
sibility.”® 

(d) Not a dwice,” but a rule of construction. — ^Frustration, 
he says, is not a device by which the rules as to abscAute 
contracts are reconciled with a special exception which 

» (1872), L.R. 7 Q.B 4C4, • cil , 

* Op. oa., ISO. « Op. eifn 13h 

* Per Lord Watson, in DM v. Neleon <lS8i), 6 A.C. 3S, 59 ; op. ca/., 131-132. 
See also Bamlpn y. Wood [1891] 2 Q.B. 488, 494, per Kay, L.J., and The Bank 
Line C<m [1919] A.C. 435,456, 456, per Lord Sumner ; the imphoatioR in eaeea 
of frustration is ** a matter of construction according to the usual rule/* 

* Op. ca., 145. » Op. eit., 146. 

* Op. eU., 172. The two conditions of frustration are restated at 202, 203. 

28 
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Justice demands,”^ It is a rule of construction in 
conformity with the accepted canons, by which a term is impMed 
to supplement an intention which tiie parties have already, 
although imperfectly, expressed/’* Lord Sumner wrongly 
identified frustration with tlie principle of Tai/lor v. Caldwell.^ 
Discharge for undue delay is not automatic/^ AVliere delay 
has lasted so long that it will presumably prove “ inordinate,’’ 

either party may then lake the initiative and declare the 
contract at an end (irrespective of the consent of tlie other) 
and then both are free. The dale of dissolution, then, is the 
date when one party (i.c., either party) makes an intimation to 
that cfTect.”* 

(e) The anstcer : In principle and on authority. — First, the 
whole cumulative weight of the progressive authority of eighty 
years leaves no locus standi for sucli a restrict(‘d theory as 
“ inordinate delay ” and a rule of construction ” supplementing 
an intention imperfectly expressed.’’ Lord Sumner’s exposi- 
tions in The Bank Line Vase^ and in The llirji MuJji Case^ 
remain authoritative, as is clear from ihe s])e('c}u‘s of Viscount 
Simon, L.C., and Lord At right in The Constant in ( Case^ and in 
Reyman v. DancinSy Ltd.," and, more recently, from the speeches 
of Lord Wright in The Benny Mott Case,^ and of Viscount Simon, 
L.(\, and Lord Wright in The Cricklewood (^ase.^ 

Secondly, what, a])art from authority, is tln^ position 
in principle f To separate frustration from im]>()ssibility seems 
pedantic and wrong. Blackburn, J.’s princi]>le in Taylor v. 
Caldwelf ^ — upon th(* •• la^rishing ’’ of a givtui ]Mrson or thing ’’ 
— w^as not a final statement for all time, but Tiierely the first 
statement of the doctriiu* in its modern forin.’”^^ Tliai “ sanctity 
of contract will be uudcnnin<Mi ther(‘ n(»ed be no fc^ar : these 
cases — as tin* report s show — undergo scnit iiiy 1 lie most searching. 
To imply that in Krdl v. Benry^^ Krell might seriously have 


1 Tfip Mulji Case [1926] A.C. 497, 509, 510, per Lord Sumner. 

* Op. at., 2^3. 

* Op. cU., 229, referring (at 230) to Lord Blackburn’s speech in Dahl v. Nelson 
(1881), 6 A.V. 38, 53, tlial inordinate* delay entitlnl “ either of them, at least while 
the contract was executory, to consider it at an end ” ; and to Lord iShaw in 
New Zealand Shipping Co. v, Soci^U des AUheis [1919] A.C. 1 ; “ If both parties 
go on, that is another and their o\>n affair. But either can ( hum that tlie contract 
is void, and then both are fjfe.” 

< [1919] A.C. 435, 45(Mr>0. « [1926] A.C’. 497, 607-511. 

* [1942] A.C. 154, 184, 185. See Prof. C^horley’s Review, in 5 Modern Law Rev., 
278-280, cnticising tins view of the law as “ founded upon a static, rigid conception 
of sanotily fd contract.” 

And see (1945), 9 (’amb. L. Journ. 134, by “ H.P. F.R.» 

» [1942] A.C. 356, 366, 383. ® [19441 A.C. 266, 274-276. 

» (1945), 61 T.L.R. 202, 203, 206. (1863), 3 B. & S. 826. 

JP«f Viscount Maugham in The ConstantiTie Case [1942] A.C., at 168. 

i*[1903] 2 K.B. 740; infra, 488-472. 
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thougW that Henry would stiU take the flat — ^for the two day$ 
of June (and not the nights) — ^in order to contemplate a procession 
that would never pass, is surely imreal. If frustration were 
restricted to cases where a possibility was within the con- 
templation of the contract’^ and where ,the language of the 
contract was imperfectly expressed,’’ its essential basis would 
be gone. To assort that one party tnay be discharged and not 
the other, or that in a ease where both parties are discharged 
each is discharged under a distinct and different principle 
of law ” — ^failure of consideration and an implication resulting 
from an express excc‘ptiou^ — seems an unnecessary com])li('?ition. 
To say that upon inordinate dehij, either party may take the 
initiative and d(‘cluie the contra<‘t at an end, and that only then, 
botli i)arties arc free — is to leave them in unnecessary suspense. 

Frustration is a dcvel(»ping (*oncept : like negligence, its 
<‘at (Agones an^ lu^ver (‘losed but are as ^vide as the categories 
of human conduct. Its effect is immediate, automatic: it 
guillotines a contract and the contract, without the option of 
either part\ — actTiUMl riglits subsisting — is dissolved. If the 
]>arties lat(T ]iur]K)rt to act und<‘r it, the> really making a 
new (‘ontract. The court, a])plyiiig (Miliglitened common sense 
to do justice, decides wlicthcr the contract is at an end. 

5. Mr, //. ]\\ R, Wade 
(a) A new approach 

In a closely rcnisoued cssay,^ Mr. 11. \V. JL Wade, regarding 
**‘the implied term ” as artilicial and the ‘‘fundamental assump- 
tion tlieory ” as the most acceptable tlieor> so far advanced, 
sugg<‘sts another a])proach. 

‘‘ Wlieii one is under a legal duty, whether (*realed by 
contnud or otlierwise, and the performance required of him 
becomes legally ('r objectively inqiossible, the duty is extin- 
guished , . . In’ or is any new or secondary duty created to 
pay damages . , .”® 

Faradine v. Ja7ie is called in aid — 

“ — but wliere the party by his own contract creates a duty 
or charge upon himself, he is bound to make it good, if he 
may, notwithstanding any accident by inevitable necessity, 
because he might have provided against it by his contract.”* 
The words “ if he may ” mean that the duty to perform lasts 
while performance is still within the bounds of human 
possibility. That is to say, if the tiling can be done at all, the 

^ Op, cit,, i:jy, u.), liiK on ./ac^Yt 0 H> Casf (IS74), L.H. 10 C.P. 125. 

• Pnnciple of Impoasthiliiy %n ContraH (1940), 66 L.Q.R. 519 666. 

• Cited from Corbin, 22 Columbia L. Hov., 422 ; %h„ at 523. 

• ( 1647 ), Aleyn, 26. 
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inomisor must do it.”^ If performance becomes impossible, 
the case falls outside the judgment in Paradine v. Jane.* 

A man is bound by an absolute contract to do a thing not 
naturally impossible.® When is a promise “ absolute,” or, rather, 
“ alternative ” t* When did a man “ really give not one 
promise but two ” — ^the promise of performance, and of damages 
in the event of non-performance V x\n alternative promise 
(which depends upon the intention of the parties) is either the 
promise of an act with a promise of damages in the alternative, 
or the promise of an event,* which is “ in reality a conditional 
promise of the payment of money — a contract of warranty, 
indemnity or insurance . . .”® 

Mr. Wade proposes several rules to distingTiish ” .alternative ” 
from “ simple ” promises.’ 

“ Where the promise is of a happening outside the control of 
the promisor, and known by the promisor so to be, the real 
promise given is one of warranty or insurance against the 
non-occurrence of the specified event — i.e., it is a promise of 
the payment of money upon condition.”* . . . 

“ Where a, promise is given which ... is likely to be 
impeded by some particular fact in the future, and both 
parties equally foresee tliis at the time of making the contract : 
then, in default of any provision to the contrary, supervening 
impossibihty of the kind foreseen will, just like unforeseen 
impossibility, operate to discharge the promisor from his 
oldigation. That is, the promise ... is a simple and 
unqualified promise of performance . . . discharge is not so 
much effected by unforeseen impossibility as by impossibility 
for which the contract itself has made no provision.”* 
Impossibility always discharges unless a warranty covering 
that contingency has been given.^® 

What is the effect of the discharge of A by impossibility upon 
the obligatiott of B, the other party to the contract t Mr. Wade 

* 66 L.Q4t,, See The Constantine Case [1942] A.C. 164, 184, 203. Lord 

Wright t I am not clear what * if he may ’ meaiw.'’ Lord Porter points 
o«t Aat tkaWWe wae not one of iaanoaaibility and that the obaervationa were abUer. 

Mr. Weds (Ow at 6S1) qootee SaU r. Wright (1858), E.B. & E. 746, 766, where 
pcrferawa^ dangetooe, was not impossiUe. 

*66 L.Q.R., at 636. 

* See per Bowmii, L.J., in Jacobs r. CrHit Lyonnais (1884), 12 Q.B.D., at 603. 

'* 06 L.Q Jt., at 629. * lb., at 632. 

* n)„ at 631. *i6., at 634-8. 

* /k, 634, citing SeslatemnU of Contracts, s. 2 (2). 

*/&., at 636, referring to the judgment of Goddard, J., in The Totem Case 
[1938] 1 KA. 132, 138, and contrasting Walton Harvey, Ltd. v. Walter dk ilomfrmys. 
Ltd. [1931] 1 Ch. 274, which, he maintains, involved an alternative promise or 
warranty (66 L.Q.B. 634-6). 

>• 76., at 638. 
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maintains that B is not discharged unless the contract provides, 
expressly or impliedly, that B’s performance is conditional upon 
performance by The intention of the parties is decisive ; in 
the absence of intention, there was, “ in the older English law,” 
a “ strict presumption ” that promises were independent and that 
performances were not conditions precedent to each others Pcrdage 
Y, Vole (10ti9), is cited, and Serjeant Williams’ notes.® Promises 
are not interdependent unless conditions so provide.* Williston . 
thinks that in a l>ilsiterii! contract, not only arc promises consider* 
at ion for one another, but the parties contemplate an cjechange 
oj performances : fiiilnre of om- party to ])erform should deprive 
him of the rifilit to ]»erformance by the other party.® But this, 
Mr. Waih* maintains, is not the law of Rngland : “ promises 
alone are the eonsideratioii for each other."® 

{b) Vriticism 

IMr. ^Vade’s explanation of “ if he may." in Paradine v. Janef^ 
is not conviiK-ing : “ The reference to inevitable acehleni .seems 
inconsistent with reading’ if he may ’ ii.sre.servingiinpos.sibili1y.”* 
The tlu'ory of “ alternative promises ’’ is artificial. In the 
frustration eascvs, Pordage v. Vole has never been relied upon : 
tlu‘ presumption that promises are independent, it is submitted, 
is no longer the law. M'illiston’s view that the parties to a 
bilateral contract contemfiLato an exchange of performances 
seems reasonable and right : it is at the basis of The Fibrosa 
(’(T«c.* The Knglish courts have decisively rejected the conten- 
tion that upon impossibility, the other party may treat the 
contract as subsisting. Impossibility is but one category of 

1 L.Q.n., at .>30. » lb., at 5 tO. 

• 1 Saundoni, t 319 ; set out, 50 L.Q.R. 643-4. Sep also ib., at 646, rule a« 
set out by Anson, 

* 50 L.Q.R. 542. See also ib,, at 546, citing The Leiston Case [1916] 2 K.B. 428, 
s\» an example of independence of promises for continuous delivery and payment 
by instalments. But this case is of doubtful authority : see The Denny MoU 

[1944] A.C. 265, 271, 280, per Viscount Simon, L.C., and Lord Wnght. 

» Cited at 66 f-,Q.R. 547. 

® Jh,, at 647. See The Pibrom Case [1943] A.C. 32. In the formation of contract, 
the profnu9e may oft^en be the consideration ; whore failure of consideration is 
concerned, it is performance that has failed : per Viscount Simon, L.C. (at 48)* 
Thus, also, Lord Wright ; “ The failure of consideration which justifies rej^ymmit 
is a failim^ in the contract porformam'e *' (at 72), l^rd Atkin did not think that 

consideration should bo used iu two senses (at 53). Lord Russell of KUiowen 
thought th4t delivery (i.e., pf^rfomiance) was the consideration (at 66). 

And sw upon Patterson, 42 Columbia L. Rev., 903-954, discussed infra, 440^ 

’ (1047), Aleyn 26. 

^ Per Lord Wright in The Conetandne Case [1942] A.C. 164, 184. See aliO 
Lord Wright's sfxn^ch m Tkf Onckfenvod Ca^r (1945), 61 T.L.R. 202, 206 : ** But 
so unqualifiwl a statement uould not ho consistent vnth the modern law relative to 
the disK'linrge of <><»ctractual obligations hv impossibility of performance , , * ** 
Infra, 577. 

''See note 0, eupra. 
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irnstrotlon : any vital chancre in the circumstances may defeat 
a contiact.^ The difficulties of fitting frustration into the older 
law will vanish if one concede, with Lord Wright, that it is “ a 
substantive and particular rule which the common law has 
evolved.” 

JI. In Amekica 

In a realistic analy.sis of the function of the court in cases 
of frustration, American jurists have gone much further than 
their English colleagues. Professor A. L. Corbin explains the 
judicial process as one, not of “ interpretation,” but of “ construc- 
tion ” of the contract. Professor W. II. Page slu)ws how the 
fiction of the “ implied condition ” is invoked to explain not 
the process, but the result. l*rofessor Edwin W. Patterson 
examines the inarticulate reasons underlying “ constructive 
conditions.” 

1. Professor A. L. Corbin 

Professor Corbin frankly describes tlie function of the court 
in language similar to that which Lord AVright has used.® 

“ The court must supply the gap and allocate the risk in 
accordance with reason — tliat is. in accordance with custom, 
business practice, common feeling, the mores of tin* com- 
munity.”® 

He continues : — 

“ The process is often inaccurat(‘ly described as * interpreta- 
tion ’ of the contract : it is le.ss misleading to describe it as 
the ‘ construction ’ of the contract, meaning thereby the 
determination by the court of the legal o])eration of the 
contract along with that of the facts that have occurred since 
its formation. The ‘ intention of tin* parties,’ as objectively 
expressed, is indeed an important and fn'qnently the decisive 
element ; but an intelligent judge is aware that his function 
goes far beyond the {uscertainment of .such intention.” 

One is reminded of Lord Wright’s speech in The Penny Mott 
Case.* 

* Per Lord Wright in The Conataniine Case [1942] A.C. 164, 183. 

* Arthur h, Corbin, Recent Derelo'pmenU in the Lair of Contracts 

50 Harv. L. Rev. 449-475, at 4(>4~466. A uhoful account of Amciican cnticism 
ia given by R. Gottschnlk, Impossihhty of Performance in Contract (1938), 87-98. 

» lb„ at 465. 

♦{1944] A.O. 265, 274-5 : “ . . . the court decides the issue and decides it 
ex poet facto on the actual circumstances of the case. The data for decision are, 
on the one hand, the terms and construction of the contract, read in the light 
of the then existing circumstances, and, on the other hand, the events that have 
occuired.” See also Corbin, Supervening JmpoeeibUUy of Performing Conditions 
Precedent (1922), 22 Columbia Law Review, 421-429, at 423, 424. “ In my 
disoussion,** he says, “ ‘ condition ’ docs not mean a group of words or the thought 
ejcpressed by them. It is not a ‘ proviso ’ in a contract or a ‘ term * thereof. 
Instead, it is $, fact the existence or future occurrence of which is uncertain, and in 
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2. Profmor W. H. Page 
Professor Page declared : — 

In cases of this sort the analogy of the implied condition 
is evidently a factor which is at best unnecessary and at 
worst misleading.’’^ 

If the parties contemplated and provided for the contingency, 
the doctrine does not apply ; it is then for the court to ascertain 
the intention of the partic^s : a true case of a condition. 

Impossibility of performance exists only where there has 
been an unconditional promise to do a thing, and performance 
of such promise has been rendered impossible by some 
subsequent act or event which the parties had not 
anticipated.” 

Where frustration arises, the court, in effect, first determines 
that, in the given cinnimstances, the contract is discharged, and 
then proceeds to read into the contract the implied condition. 

Unfort unatelv, the theory of the implied condition . . , 
has been adopted as a convenient explanation of the result 
whi(*h is actually reached in determination, whether the act 
or event in question amounts to injpossibility or not. In 
these eases, however, the court is obliged to ascertain, in the 
first instance, whether the act or event amounts to an 
impossibility which discharges the contract before it is able 
to determine whether it is an implied condition or not. If 
the ease is found to be one of impossibility, the fiction of the 
implied <‘ondition is then invoked to explain the result, while 
if the case is found not to be one of impossibility, it is said 
that the implied condition docs not exist.” 

3. Professor Edwin W, Patterson 

l^rofessor Pat terson takes as his text a passage from Holmes : — 
“ You alvays can imply a condition in a contract. But why 
do vou imply it ? It is because of some belief as to the practice 
of the cominunitv or of a class, or because of some opinion as 
to policy, or, in short, because of some attitude of yours upon 
a matter not capable of exact quantitative measurement, and 
therefore not capable of founding exact logical conclusions,”* 
Professor Patterson attempts ‘‘ to articulate the reasons of 
policy or value,” underlying “ implied conditions.” He adopts 
Corbin’s definition of “ cowdffion,” as a fact which may be an 
event or oecurrence. The most important types of sueh 

the absence of which certain contemplated legal relations will not exist. It may 
be an act of the obligee or of another person, or it may be an event other than an 
act. To be a condition at all, however, it must be an operative or causal fact that 
will create new leged relations, or extinguish old ones, or both.” 

‘ William Herbert Page, The Development of the Doctrine of JmpossibilUy of 
Performance (1920), 18 Michigan Law Review, 589-^14, at 599, 

< Cited, ib*, at 903, from The Path of the Law, in Collected Legal Pap^re^ 167, 181,, 
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conditions arc conditions of exchange, of co-operation, and of 
frustration. Imposed by law and “ not wholly independent of 
the language of the eontracl, ”a constructive condition may be 
dispensed with by expres.s agreement. 

(a) The condition of exchange is a modern term for the coiulition 
based on “ mutual dependency of promises.” In Pordage v. Cole 
(1669),^ it was held that if B has covenanted to pay A a sum of 
money for his land on a particular day, these words amounted 
to an independent covenant by A to con\'‘.\, and A might sue 
for the monej before tlie land was conv('yed. [{ would have 
an independent action of covenant against A. I’pou this ca.se 
SergeantWilliams’ Ao/<‘S“had long been r(‘gar(l<‘d.ts authoritative: 
where promises were independent, one partv iiiiuht sue the otlier 
without avening performance of his owm itroniise, but where 
promises were dependent, the plaintiff must ])rove that he has 
performed ids promise to entitle him to an action for broach 
of the defendant’s promise. Wliether a promise* was dependent 
or independent, was a question of the ” intention and meaning 
of the parties and the good sense of tlie ease.”® 

Lord Mansfield, howe\er, in Professor Patterson's view, in 
Kingston v. Preston (1773),* estabhshed “ tlie general doetrine 
of mutual dependency of promises.”® There were three kinds 
of covenants, said Lord Mansfield : — 

(i) mutual and independent, where either party may sue 
the other, the plaintiff’s breach being no excuse for the 
defendant ; 

(ii) conditions w*here ‘‘ the performance of one depends on 
the prior performance of another ” : imtil then, the other 
party is not liable on his covenant ; 

(iii) “ mutual conditions to be performed at the same 
time ; and, in these, if one party was ready, and offered, 
to perform his part, and the other neglected, or refused, to 
perform his, he who w'as ready, and offered, has fulfilled his 
ei^gement, and may maintain an action for the default of 
the other ; though it is not certain that either is obliged to do 
the first act.”* 

Whether a covenant is dependent or independent is “ to be 
collected from the evident sense and meaning of the parties . . . 
their precedency must depend on the order of time in which the 
intent of the transaction requires their performance.’” 

The Restatement speaks of “ premises for an agreed exchange 
The parties in odl bilateral contracts expect not merely exchange 

* 1 Saunders, 319 I ; “ and bo each parfcy has mutual remedy against the other/’ 

320u-/. »/6., 320 6. 

* Cited in (1781), 2 Douglas 089-691. * 42 Columbia L. Rev*, at 908. 

« (1781), 2 Douglas, at 690. ’ Ih,, at 691, 

® Seeticm 266. 
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of promises but also exchange of performances : rarely in recent 
cases are bilateral promises independent : ^ “ reciprocal 
dependency of promises has but few exceptions."® A principle 
of policy “ favors the construction of concurrent conditions.”* 

(b) Conditiomt of co-operaiion . — “ If the promise cannot be 
performed until tlie proinisc'c ha.s done something, then that 
act or omission is a condition of the promisor’s duty ; in other 
words, tlie promisoi is required to eo-operate with the promisee, 
in the performance of his promise.*’'* In modern law, a party 
is (’reused fn'iii performing a ]ironiise by the prevention or 
hindrance of the other party.® Thus, in Macl'ay v. JJiclfi the 
burc’r of a maehuH* ivas liable for tlie price, having refused to 
niuk(’ a test of tlie machine, which was a condition precedent of 
hi« jiromise to pay. 

A iiassage from Williston is cited as a “ fair guide," needing 
“amplification" and “qualification.’* “It is a principle of 
fundann’iital justice that if a jiromisor is himself the cause of the 
failure of performaiiee. either of an obligation due to him or of 
a condition on w'hicli his own liability depends, he cannot take 
advantage of his failure.”’ 

This jirineiple is qualifii’d by an exception, “ unless the risk 
of such prevention or hindrance is assumed by the other party." 

Acts or omissions within the obligor’s control, winch are the 
normal means of the obligee’s performance are required of the 
obligor.® “ The usages of the trade or activity, the moren of the 
community " (among other factors) decisively determine what 
co-operation is required.® 

(c) Conditions of Frustration,^’' — Professor Patterson discusses 
certain tests which have been propounded as a rationale of 
frustration. “ What the parties trould have donef involves 
the a.ssuraption that the parties would have acted as “ reasonable 
men." Yet had they ‘'felt sure” that the frustrating event 

• 42 Columbia L. Rev., at 914. 

^ lb., at 916. True exoeptions are said to be aleatory promises and bilateral 
contra (^ts for the benefit of a third person, but. in the former. Professor Pattersem 
does not think that the promises are “ wholly independent.” 

• lb., at 917, citing Williston, s. 835, and ResUtiemeni, s. 267 (5) (c). MorUm ▼. 
lamb (1797), 7 T.R. 125. 

*/5., at929. 

* lb., at 931, where older oases are cited. 

* (1881 ). 6 A.C. 261 , 263. Lord Blackburn said : “ Where in a written contract 
it appears that both parties have agreed that something shall be done which 
eannot effectually be done unless both concur in doing it, the construction of the 
contract is such that each agrees to do all that is necessary to be done on his 
part for the canying out of the thing.” Professor Patterson also cites The Valsetia 
ri927] P. 116. 

’ Section 677, cited i6., at 937. 

»/6., at938. 


•/6., at 937, 938. 
»• 76.. 948-954. 




U2 


BOOTBJNB OF FBXJSTEA1JIOK 


would happen, they might not have nmde the contract at all, 
or they might have made any one of a dozen possible 
compromises.’’^ To say that the parties would have inserted the 
constructive condition, “ is to conceal the evaluative judgment 
under a fictitious inference of fact.'’^ Of the contemplation ” 
test, philosophers ‘‘ contemplate,” not business men making 
a bargain : they expect performance. The test of assumption of 
risk — which party may justly be deemed to have assumed 
the risk of this supervening event ? ” — seems, to Professor 
Patterson, meaningful. Some types of case may be 
explained by the control test.^ According to the ‘‘ Disturbed 
Balance Theory ” : — 

A contract, fairly and voluntarily made, has in it an 
element of equality between two opposing considerations, — 
the goods, let us say, and the price. If the balance is violently 
disturbed, that is, if for some reason tlu^ execution of the 
contract by one party would confer no benefit on the other, 
or would impose enormous burdens on the party performing, 
then the state of impossibility as a matter of law is 
approached.”^ 

‘‘ Unjust impoverishment would explain other types of case. 
Professor Patterson suggests no new or unified theory : ‘‘ The 
decision of a litigated case is determined by (‘onsidering various 
, tests or principles, no one of which holds exc lusive sway.”^ 

The excuse of Frustration of purpose is loo well established ” 
to be rejected as a temporary aberration.”® Failure of 
consideration ’’ — ^meaning failure of th(» promisee to perform 
(substantially) his counter-promise ” — explains some decisions, 
but not cases where performance was not rendered impossible 
by the frustrating event.” Krell did not ])romise that the 
coronation would t^ake places’ 

A dressmaker who agrees to make a wedding gown for a 
prospective bride does not lose his right to compensation 
because the intended bride dies before the wedding.”® 

The “ basic assumption ” test assumes that the contract has a 
common basis ” yet eacdi party has a different objc*(*t. Two 
limitations qualify the scope of the doctrine: tlie frustration 

^/6., at 946. See al&o per Lord Wright in The Denny Mott Cane [1944] A.C. 
265, 275. 

a J6., at 648, 649. » /6., at 549. 

• Cited ih., at 949, from Blair, Breach of Contract Due to War, Selected Readings^ 
On the Law of Contracts, New York (1931), 1015, 1017. 

» Ib., at 950. 

• Ib,, at 951, citing Williston, b. 1964 ; Restatement a. 288. 

’ KfeR V. Henry [1903] 2 K.B. 740 ; but a theatrical producer who scIIb tickets 
for his play does promise that the performance will take place ; in defa^t he 
must refund the price of the ticket. (Ib., at 961, Note 229. ) 

• Ib., at 962. 
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must be due to an event “ unanticipated add uncontaullable ** 
by the promisor, and the performance promised by the promisee 
must become “ almost or wholly worthless ” by the events 
“ In so far as tlie excuse of frustration . . . relieves a promisor 
because of fortuitous frustrations of his purposes, it should be, 
and generally is, a safety valve which is moved only by the 
pressure of war and other catastrophic events.”® 

III. In Canada 

Dr. Cecil A. Wright 

(a) Dr. Cecil A. Wright, K.O. (the learned editor of The 
Canaiiian Bar Reriew), in the course of his e.stimate of the First 
Edition, critici-ses the use, by the author, of the term “ quasi- 
contract.'''’^ Like Professor Winfield,^ he preL^rs that term to be 
reser\'<‘d for situations in which the court seeks to remedy 
unjust enrichment, or orders “ restitution." With this criticism 
the author respectfully agre<‘s. 

{}>) Dr. Wright procccd.s to make a jundamt ntal (ritieism of 
1h(‘ author'.s view' of frustration. All the English cases, he 
jiistlv oh.serves, speak of frustration as terminating a “ contract." 
Put why, in Krell v. Henryk — he continues — why might not the 
hirer, if he had wished, even though the coronation was cancelled, 
have insi.sted on taking tlie room and paying for it ? Impossibility 
may e\<‘u.se a promisor from his duty to perform, but it does 
not follow that the rights of the other j)arty are automatically 
terminated • a contract creates a relationship inrolring rights 
and duties."^ 

Dr. Wright cites Doull, J., who tried The Maritime Fish 
Cfise '^ : — 

“ No doubt the man who hired the window' to look at the 
coronation procession could still have insisted on paying his 
money and using the .space. It is the fact that the circum* 
stanc«‘s which w'cre the A'ital basis of the contract have 
' hanged which enables him to treat the contract a.s at an end.” 

(c) The ansicer may be summarised thus: — 

First (as Dr. Wright himself declares), all the English cases 
assume terinirtation of the contract. Lord Sumner speaks of 
“ a common relief from the common disappointment and an 
immediate termination of the obligations as regards future 
performance.”* 

* Ib., at 952. Yot the maker could recover for the wedding gown, as 
Professor Patterson points out. This limitation (Joes not apply m English law. 

*lb., at 964. 

* (1941), 19 (.'an. Hnr Rev. 224-227, at 225. 

* ftupra, 429. » [ 1 903] 2 K.B. 740, infra, 46'^. « Ih., at 226. 

» [19341 1 D.L.R. 627 ; [1936] A.C. 624. infra. 

* Thr Hirji Cof [19261 A.C. 497-507- Sec infra. 608. 
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^nd Lord Wright, in the most recent dicta, observes : — 

“ The common object of the parties is frustrated. The 
contract has perished, quoad any rights or liabibties subsequent 
to the change.”^ 

“ Tt is now, I think, well settled that whore there is 
frustration, a dissolution of a contract occurs automatit ally.”* 
Secondly, apart from authority, surely, in principle, that view 
must be right. Of course, the hirer in Krell v. lltnry, had he 
wished, might have paid £75 to sit for two days in a fla< in 
Pall Mall, “ not to see a inocc-ssion, but onl.\ to meditate on the 
spectacle which he had missed.”* But wat- that the purj) 0 .se of 
his promise to pav £75 .’ Having regard to the ways of m.inlund, 
could he be expeet«‘d to do that t Suppose he had ])fud £7.5 — in 
order to meditate. Would not that have laam the commercial 
or practical purpose” of the contract fru.-tralcd,^ — .i new 
eondract ? Frustration is catastrophic and ojieral es a utoninf'ically ; 
the parlies must know inoiantly where they slaml : 

“ The contract binds or it docs not hind." sa,\ s Lord Sumner, 
“ and the law ought to be that the parties can g.ather their 
fate then and there . . .^That fate is dissolution or con- 
tinuance and, if the charter ought to be held to be dissolved 
it cannot be revived without a new’ contract. The purtie.s are 
free.”® 

And this, of Lord Wright : — 

“ But in the case of frustration, the contract is ended and 
dead, simply by the frustrating event. If the parties choose 
to go on with it, that is in truth entering into a new’ contract. 
. . . The position of the parties ought to be determined at 
once, and an indefinite suspense avoided.”® 

D. WILLISTON; LAW OF CONTRACTS 

An English lawyer, arguing in appellate tribunals (or even 
in a court of first instance), may turn with great reward to that 
“ monumental ” work — as Lord Wright has described it’ — of 
Profetsor Samuel WUliston (of Harvard) on the Law of Contracta. 
“ The publication of the first edition in 1920® marked a stage 

^ The ConatarUine Case [1942] A.C. 154, 183, Soe also per Viscount Simon, L.C. ; 
It kills the contract itself and discharges both parties automatically,’^ 

• The Denny Mott Case [1944] A.C. 265, 274. 

• 19 Can. Bar Rev. 227. 

• The Constantine Case [1942] A.C. 154, 182, per Lord Wright. 

» The Bank Line Case [1919] A.C. 435, 465. 

^The Constantine Case fl942] A.C. 164, 188, See also The Denny Mott Case 
11944] A.C. 265, 278, per Lord Wright. 

^ WiUiston on Contracts (1939), 61 L.Q.R. 180-221 ; Legal Essays and Addresses, 
202-251. 

• The Law of Contracts, In four volumes. New York. (1920). VoL III (1926) 
oootsins ch. UIl, ImpossibiUty, ss. 1931-1965. 
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in the history of the common law. Thk second and rOvised 
edition, the publication of which was completed in 1938, is 
another landmark.”^ 

At the close of his great appraisal, Lord Wright declares ; — 

“ This is a great work, not only in size, but in amplitude 
of treatment, not only in learning, but in breadth and fair- 
mindedness of view . . . Williston on Contracts has already 
lifid a great part in th(^ secular progression of our common 
law. This new edition will nobly continue the great work.’’* 

1. Impossibility : Objective and Subjective 
Williston begins by pointing out that the defence of 

impossibility is modern® : “ it was not until after the middle of 
the nineteenth century that it was hold that the destruction 
or non-existence of inanimate subject-matter to which a contract 
related would excuse a promisor from liability.”* 

“ Cnder the name of implied (ontracts (quasi-contracts) 
(“Ourt.s have wisely imposed obligations on parties to contracts 
which th<‘y never agreed to assume ; and because of fraud, 
mistake, dures.s, impossibility and illegality and of constructive 
(implied) conditions have modified contracts or dispensed 
with their i)erformance, simply because justice required it.”* 
“ Objective ” impossibility must be distinguished from 
“ subjective.” The first is due to “ the nature of the thing to 
be done ” ; the second, to the capacity of the person who 
has undertaken to do it.” In personal contracts, the two kinds 
unite. A person is not excused from performing a contract 
because it is subjectively impossible — that is, impossible for Wm, 
because he is insolvent or short of cash, for instance, unless 
performance is also objectively impossible. Generally speaking, 
“purely subjective impossibility is immaterial’’ (unless there 
is a “ failure of the contemplated means of performance ”).* 

2. Excusable Impossibility : Classification 

Not every kind of impossibility will excuse a promisor. In 
(hree classes of cases, however, it is well settled that the promisor 
will be excused from performance “ unless he either expressly 

* A Tnatue o» ti* Law of ComtraeU. Rerued edition by the author and 
Oeorge J. Thompaon. Eight volomea, 2,044 leotionB. The law haa been collated, 
with the Rutatement. For ImpotsibUUy, aee vol. VI, oh. Iviii, as. I9S1-1979. 

*66L.QJl..atm. 221. 

From WiOiiton's treatiae, “ Studiah praetitioRen and writere have muA to 
learn, ” aays Prof. Winlleld fa> hie Fr^aee to Palbdbon CoatraeU (1M9), lli^ ed., Mi. 

* Wms. Saund. 421a, note (2), oithig' Puraiim t. Jom (1647), Alsys 26. 

« Taylor v. CaUmO, (1662), 3 B. M S. 826. 

* Willirton, a. 1931. 

* Ih., s. 1932 ; for the qi^fioatioR, aee a. 1951 (“ DeArucHon iataayiih nwaao 
of ptrformaTKe.") i the BlariAum Bobbut Cate fl918] 1 K.B. 640, 646, per 
McC^rdiei J. Compare the Oompfoteroae [1920)1 K.B. 868,902,perSomttmi,JuJ. 
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agreed in the contract to assume the risk of performance, 
Whether possible or not, or the impossibility was due to his 
fault.’’^ A fourth is a possible class where impossibility is due 
to the failure of some means of performance, contemplated 
but not contracted for.”^ A fifth class does not fall within 
impossibility ; performance is possible, 

“ but the whole value of the performance to ono of the parties 
at least, and the basic reason recognised as such by both 
parties, for entering into the contract has been destroyed by 
a supervening and unfor(\seen event 

This operates as a failure ^»f eousMeration for the promisee, 
not literally, “ but in substance, b<M*ausc the ])erf(^rmaiH*(* has 
lost its valu(‘.’^ These are <ieseribed as cas<‘s of frustration/^ 

Tli<* tliree ('lasses of (excusable impossibilit\ arc* : — 

(i) Impossibility due to domestic la\s. 

(ii) Impossibility due to the death or illiH'ss of one Mhose 
personal performance* was contractually rcH^uircd. 

(iii) Imi)ossibility due to fortuitous destruction or (‘hange 
in elniraeter of something to which the eontraet r(dat<*(l or 
which, by the t(^rms of the (‘oritract, was made* a necessary 
means of performance/’ 

Impossibility may excuse altlunigh it is not an act of (lod, 
for example, wlierc* caused by th(* voluntary or malicious act 
of a third person, 

‘‘ All that is important is that the promisor himself shall bo 
free from fault. On the other hand, impossibility due to a<‘t 
of God will not neeevssarily excuse, since lliere may be an 
agreed assumption of risk/'^ 

3, Impossibility as Implied or VoHstruviire ('audition 

The doctrine of impossibility is said to be bascrl on Wo tlicory 
of the im])lie(l condition.” Such a condition, lu)\\c\a*r, is 
(*onstructiv(‘,” that is — 

“ based on other n^asons than the expnsssions of the ])arties.”® 
1 VViIhslon, H. ia3o. 

® Willistcm refers to the elasbitic ations m Wooduard, Imposmhihfff of Pnformance 
as an HI reuse fur Breach of Poniract (1901), 1 (Vduinbia 1., Rev., 029 r41. at 533, 
and KoU thereon (1901), 15 Harv. L. Rev. 4 IS. (SeheJed Havlnig^, 961.) 

« For example, tlie “ Coronation Scat CaMfH.” 

* Williston, s. 1936. See also a. 1972a. See infra^ 699, note 6. 

6 The 1939 Suj)pleinent to Williston citos the Tntem Pose (supra). See HestaU* 
ment (infra), s. 253 : a constructive condition is a condition that is sueli heeaua© 
-of a rule of law, and i« not based on interpretation of a f)i<>misc or ai?r(*(‘ment/* 
And see The Russhoe Case (1922), 10 LI. L. Rep. 214, 216, 217 : syprUf 416, 417, 
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Impossibility, it is further said, is no excuse for failure to perform 
an absolute promise.^^^ This used to be true, 

for constructive conditions evolved from the court ^s sense 
of justice are of modern cr^ation.’^^ 

But when is a promise absolut^e ? In an ‘‘ absolute promise 
there may be concealed an ^Mmplied condition^’; and when 
is a condition im})lied ? If the contract, provides for the 
ccmtingeiK'y, the provision applies ; but where imposwsibility 
is ph^aded as a defence, the words are absolute and generally no 
particular intention is ‘‘ evinced or sought for ’’ in surrounding 
i ircumstances. The fact is : — 

‘‘ Any (pialification of the promise is based on the unfairness 
or unreasonableness of giving it the absolute force which its 
words (dearly state. In other words, because the court thinks 
it. fair to ciualify the ])r(»mise, it does so, and quite rightly ; 
but. cleariuvss of thought would be increased if it were plainly 
r(^(*()gnised that the qunlilieation or defence is not based on 
any (^xi)rcssi(m of intention by the parties.’’^ 

Tnc ‘‘ foiinda.tion ’’ is ihe same as in the case of mistake; 
the two defen(*(*s are “ substantially identical in principle.’'* 

“ As t.li<‘ basis for the defence of mistake is the i>resimicd 
assumption by the partic^s of some vital su})poscd fact, so the 
basis of the dcbmcc of impossibility is the presumed muiml 
assumption when the eontraet is made that some fact essential 
to performance th(n exists, or that it will enst when the time for 
perf orma n ce a rr ires . ’ ' ® 
hcm^rally, the only (‘videmo is : 

that the court thinks a reasonable person, that is, the court 
itsedf, would not have* eont(nnplate(l taking the risk of the 
exiNteiU'e of the fact in qm^stion."' 

If thiTc were r(‘ull> an implied condition, the burdto of proof 
would be upon the promisee, so as to bring him within the 
conditional ])rornise, 

^ This is tnie, if tho risk of iinpos8il)ility has bef*ii intontionally assiimpcl; “bat 
to interpret every jironiise that is abnolute in torins as involving such an assumption 
is not in accord cither with justice or with the law s. 1937, note 4. 

Sec l^ord Porter's distim'tion Ix'twecn contracts “absolute' in their nature” 
and contracts “where the promisor is only obliged to perform if he can ” : The 
Constantine Case |1942] A,V, 1/54, 203-4. 

2(/ompare the observations of Lord Wiisht : (1939), (’md. (5009, Awpm, 420, 

* Williston, H. 1937 : cf. LrgaJ E<isays and Addressp/i, xii, 379, 380, supra ^ 407. 

* In IMl V. Lerer Eros., Ltd, [1932] A.P. 1(51, 22(5, 227, Lord Atkin draws the 
Aame conclusion : “ We thetefort' get a common stundni'd for mutual mistake, and 
implied conditions w'hcthor as to existing or ns to futm*e facts. Does the state 
of the new facts destroy the identity of the subject-matter as it v^s in the original 
state of facts f ” (author’s italics). 

But contrast Lord Wright’s observation in The Constantine Case [1942] A.C. 154, 
18(5, that “ mistake . . . cannot be extended to cover 8U|)ervenmg impossibility 
or frustration, W'hieh is a dilTcrdit juristic concept.” 

* Author^s italics. 
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, “ but, in fact, the burden should be placed on the promisor to 
establish the defence of excusable impossibility ; and such 
seems to bo the law whether the promisor is sued on his 
promise, or, as plaintiff, seeks to recover on a quantum meruit 
for part perfonnanoe.”^ 

And again : — 

“ The only reason the court has for inferring that a supposed 
fact was at the basis of the contract is its sense of what is 
fair and jiist.”* 

Lord Wright and WiUiston are at one.® 

4. Destruction of Specific Thing 
“ Where the existence of a specitlc tiling is necessary for 
the performance of a contract, the accidental destruction or 
non-existence of that thing excuses the jiromisor, unless he 
has assumed by his contract the risk of it.s existence.”® 
Where the destruction precedes the bargain, mistake, as well 
as impossibility, is involved ; “ the result is the same when the 
destruction is subsequent to the bargain,” though impossibility 
alone is involved. 

D. Destruction of Essential Specific Thing 
“ Not only where a specific, thing is itself to be sold or 
transferred, but wherever a contract requires for its 
performance the existence of a specific thing, the fortuitous 
destruction of that thing, or such impairment of it as makes 
it unavailable, excuses the promisor unless he has clearly 
assumed the risk of its continued existence.”® 

Thus, where a contract has been made to manufacture goods 
in a particular factory, upon the destruction of that factory 
the contract is discharged. 

6. Change in Intangible Essentials to Performance 
“ Fortuitous destruction of or change in the means or 
basis of performance contracted for excuses a promisor.”* 

‘WillWwn, ». 1987. See The Constantine Case [mSl'Xa 164 ; where a t 
froatnitiBg erent is ptored, it is not for the party plei^ng frustration to establish 
that he was not negligent, bat fw the other party to prore that he teas n«!ghgent. 
See tSte speech of Lm Rnssdl of KiBowen fr>r the onus of proof in eases o£ 
frostration s ib., 178. Imfm, Chap. XIX. S2S ti teg. 

• WiUiston, s. 1037, note 9. * 66 L.Q.R., at 218. 

• WiUiston, 8. 1946 : v. CaUwOl (1863). 3 B. ft 8. 826. 

• WiUiston, s. 1948. 

• n., a. 1961 ; anthor’s italies. l^HUston cites, inter alia, BcaUUh Navigatien 
Co,, JM. V. Souter [1917] 1 K.B. 222, 237 : where the performance of the “ Baltio 
round '* became indefinitely impossible, the charteiparty was dissolved ; also, 
Inre Anglo-Bueeian Merchant Tmdere A Ball [1917] 2 K.B. 679, where the oontraet 
of sale was discharged when the seller, having used due diligence, was refused 
oa export Ucence. In the 1939 Supplement, Totem, Ltd. v. QanAoa, eapra, is 
cited, with the comment : “ The agreement depended for its performance on 
Uie oiviliBed existence of a certain state of facts.” A strike may affect the means 
of pfflformance : s. 1961 a. Seo The Penelope [1928] P. 180. 
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But ** tho mere faet that performance lias be(‘Oine difficult 
or expensivi* will not. of itself operate as an excuse.’’^ Where a 
(‘ontraet for jnaTnifnotunMl <yoo(ls may be satislied by ^?oods in 
ani^ fa<*tory, tlu^ seller is not excused because his factory or 
machinery are destroyed. It is ‘‘essential for a defen(*e that 
the ineativs of ])(*rforinance shall havt* be<m contracted for^ not 
merely contemplated,^''^ 

‘‘ There certainly can be no excuse unless both parties 
cont<*mplat<' a parthailar means of performance and ('entrant* 
on the aKsuin])tion of its exist em-e. Where a promise is 
absolute in tcTins to furnish goods or services, the mere fact 
that the promiso) alone (*ontemplaU»d a certain means of 
])erf()nnan(*e and had no other means will not excuse him from 
liability wlien this means is accidentally destroyed."’* 
Williston lu’opotiuds a test to determine whether the contract 
depends on the continued existence of the <’(mtem])lated means 
of performance, reje<ds the test that where tin* event 

causing impossibility ‘* might have been anticipated and guarded 
agaiiivSt in the conti’acl," one who makes an absolute promise is 
unconditionally bouud^ : that test has desceinhal from a time 
when “ impossibilit\ v^a^ mon* rarely an excuse.” “ Any kind 
of impossibility,” In* justly observes, “is more or less (*apable 
of anticipation ” : it is a (|uesti(m of degree" : “any circum- 
stance wha1<*V(‘r" may In* “ guarded against by the draftsman 
of the contra<‘\." In a contract for personal service, the 
contingency’ of illin*ss or death is easily’ anti<‘ipated, y et.although 
tin* oontmgeiK’y has not been provided for, the promisor is 
ex(*used. The t<‘st, however, with a slight change of w’ording, 
may b<* applied to Ifu faUvre of the contemplated means of 
performance, thus : — 

“ If the event causing the impossibility in (pieslion . . . 
(’onld not only have been anticipated but its ocourrenee could 
have been guarded against by the promisor (not the etl'eet of 
it by a provision in the contract but the occurrence itself by 
preventing its happening), it is reasonable to assume that 
the promisor took tin* risk of the continued possibility of 
l)erformane(*."^ 

7. Htpeeted Value of Performance Fortuitously Destroyed 
The ” ("oronation Cases do not involve impossibility of per- 
formanee, but the fortuitous destruction of the value of the contract. 

1 WiUiston, 8. 1952. 'l^'Th^Bhckbiirn Bobbin twllOlS] llc.B. 640, 647. 

* Ib„ 8. 1052 ; author’s italics. Sec civses cited m s. 1952, note 7. 

® 76., s. 1952 ; author’s italics. See <*a 808 cited in notes 7 and 10. Thus, an 
advertiHinj? cjintract is not discharged because the merchant’s stock is subaequently 
destroyed. See also the Blackbum Bobbin Case [1918] 2 K.B. 467, 469. 

* Bailjf V, Ik Cresptgni/ (1869), L.R. 4 Q.B. 180. 

• Williston, 8. 195^ 

♦ 8ee, in particular, Mrell v, Henry [190S] 2 K.B. 740 ; infra, 467-472. 
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A sijperveBiiig oircunistance excused perforuaanc<' of 
c(»ntra(‘ts though it did not make that performance (hiring and 
letting of seats) impossible or even difficult, but merely 
deprived it of th<* value (as giving a view of the (*oronatioa 
procession) whieh was obviously the sole indueement for 
entering into the contraets/*^ 

Since the ** Coronation Cases,” the docti'iiu^ of frustration has 
been applied by the American courts “under a variety of 
eirciimst ancles on the ground that “ th(» facts involve a faihm* 
of <*onsi<leration despite the possibility of literal performam*e.”^ 
On th(‘ other hand, a promise will not dis(*liarged, simidy 
because the promised performance lias lost value, unless //?c 
purpose which both parties liad in mind is iieaih or completely 
destroyed h\ the “ supervening fortuitous circumstances/' 

8. Temporary ImpoftsibilUy 

!f the delay caused by impossibilit> is excusable and is of 
short duration, the promisor is still lield bound by his ]>ronnscs, 
excei)t to the extent of such delay/* ^ 

On the other hand, if the impossibilitv lasts for so long as 
‘Mo go to the essence of the contract,** then, and then only, 
temporary non-performaiice by A justifies H in r(*s(‘inding the 
contract.^ 

9. Impossibility of Vneertain Duration 
Tlie contract may contain a provision suspoidiny its operation 
upon the oecurren(*e of delay or difficulty ; nevertheless, if the 
supervening delay frustrates the eonmion object of tlu‘ parties, 
the contract may be dissolved.® 

‘‘ Where postponement of the ])erformaTn e of mutual obliga- 
tions would involve a substantial altcn'ation of the contract, 
no such postpoiieineiit can allowed ; the contract is 
wholly dissolved/’® 

10. Impossibility due to Promisor's Fault 
“ Ft is only fortuitous impossibility that excuses from 
liability ... If, howev(»r. physical inalnlity to ])crform a 

^ WilljNtoa, 8. (954. 

* Se^‘ n. 2S8, Ftmtralmn of ih< (Pb)cct of Eff<(t of the ('onttad. 

Wilhstoii {uoio 14) fitf'H u wciifh of which aiosc in N(‘w York, out of coiitiHOtH 
to tid\citis<‘ in a fVojrrara of Inteinational ^ uchl !iacc'», 1o take plan* in Sc])tcml>cr, 
1914. Th(‘ price waK payable on pnbluAtton. The ])ropram \\a<< on wih* early 
in August; m the middle of AuiruHl, the laces were laneelled on ueeount of the 
war. The pnee eoultl not reeo\ei<*d from thtiHi* whose arheitisementH had lieen 
inserted : s. 1954. 

* Wdlistou. H. 1957 ; Aiidieu MtlUtt Co, \. Tm/lot d* Co. |I919| I K.B. 402. 
Jiutatement, s. 4 (> 2 . 

* Metropolitan WaUr Board v. I)icl\ Kerr cC‘ Co, f 1917) 2 K.B. 1, 24. 

* Wiiliston, 8. 1958 

« 8oe Geipd v. SmUh (1873), L.R. 7 Q.B. 404 ; Th^ Penny Mm Case [1944] 
205 ; infraf 518 ef er/f. 
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Ciontraet was obvious to the promisor though unknown to t\w 
promis(>K^. at the time when the contract was made . . . 
liability for these consequences will not be excused. And the 
same thing is true of any kind of impossibility known to or 
for(weabl(‘ by the promisor, or eiuisi'd b\ liim, or which 
would not have occurred had the promisor originally j)roceeded 
with r(*asonable diligen<‘c witli tin* perfonnan(‘e of his 
promise,’’^ 

Thus, Lord {Sumner pointed out : — 

The principle* of frustration of an adventure assmnes that 
the frustration arises without blame or fault on either side. 
Keliiims* (‘aiinot be placed on a sclf-induce<] frustration ; 
indeed, sucli conduct might gi\c the other |)art\ the o]>tion to 
treat tin* contract as repudiated.*'- 
Thus, also. Lord Wright : — 

** TIk* <*ssenc(* of frustration is that it should not be due to tlie 
act or election of the party . . . the appellants cannot rely 
on their own default to (‘xcuse tliem from liability uinhT the 
(‘Ontract.**^ 

(Mearly a party to a contract who b\ liis fault has caused 
the impossibility cannot take advantage of his own wrong. 
Jn such a case he has pr<*Aeni<Ml ]a*rformane(* in the substantial 

sensik . . 

11. oj I*(iiormanv( (Ivturfdltf ho K./cufir 

“ 1'lu* fact that )>\ su]M*rv(*ning <‘ir<'umstances ]>erformanee 
of a promisi* is made more dihicult and expensive, or the 
count (*r- performance of less value than the parti(*s an1ici])ated 
win*!! the contraei was made, will ordinarUtf not excuse tin* 
promisor.**’* 

The true* distinction.*' <*ontinues Williston, “ is not 
between dillieulty and iiupossil)ilit> . . . The iminutant 
question is whether an unantici})at(*d (dn umstanee. the risk 

* U’llbston. *•. lUoU , 459. Ih'ttih m as a ({is(hAivc a 

<‘ontract, unless theif* is ‘ eontributon fault uii th<* }>aM of the pi- *n ^uhjeil. to 
tho duty.’' Soti (MHO), 5(1 T.L.R. K82, 889. 

* The Huf A Lirp j 1<H9| V.(*. 4H.5, 4.52 ; iftfrro 49.5, 49(>, 

* 77/f Mnnfotit Ft'^h Cai^r f!935| . 531 . 5110, .5*11. Sie ,\nfp (193()), 

.52 b.Q.U. 7, 8. iSiv infra^ .558, .559. 

* The^ Constantine Case [1942] A.C. 154, 182. See also, per Viscount ISimon, L.O., 
at 166, and per Lord Porter, at 205, and passage cited from Salmond and Winfield, 
CorUracts, 313. 

* Williston. H. 1963 (author’w italics). Restatement^ h, 467. VnanlicipntM 
Difficulty, See the Blackhum Bobbin Case [1918] I K.B. 5 40; tn/ra, 545-618, 

And see Columbus Railway^ Pother db Light Co, v. City of Columbus^ Ohio [1919] 
249 U.S. 399, 412, 414, per Day, J. In Updike Grain Corporation v, Megan^ 
Trustee (1938), 305 U.S, 663 ; 94 F. 2d 561 {noted, nestatement, 1939, p. 301), it 
waa held that ; “ A lease agreement for the rental of a grain elevator is not frustrated 
when the rates of railroad feeding the elevator are charged so that storage in it 
is no longer feasible and its operation is no longer profitable.** 

* , 
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of wliioh should not fairly be thrown upon tl»e promisor, has 
made pi*ri‘ormance of the promise vitally different from what 
was reasonably to be expected.”^ 

E. RESTATEMENT BY AMERICAN LAW INSTITUTE 

It ivS fitting to conclude this exposition of the doctrine of 
frustration of the adventure with some reference to thc^ i)rinci]>les 
of impossihilily found in the Bestateme'tH of the Law of VoniradH.^ 
adopted at Washington in 1932, by the American I/<iw Institute*/** 
Tin* law of VoTiiraeU was the first branch of the* law to be* 
re,*stiitcd. >»"ot until after fourteen years was it cejinpleted. 
Williston himsedf was e'hosen by the* Institute* as Bepoiier^ anel 
amemg the* nine memb(‘rs of his eommitte*e wt*r(* A. L. ('orbin 
(Special Adviser), W. H. Page anel (L J. The)mi)sou (who 
collaborate*<i in the second edition of Willistoirs inaynum opna). 
The Besiatemeni of Contraefs elos(*1y fe)lJe)ws tlie* classitiea1ie)n in 
Williston's work.^ 

The Beslaiewenifi are eite*d in the* e'ourts of llie* riiit<*ei 
States.^ 

* Yot ill the Blackburn Bobbin Case the seller was net excused ! 

2 llesiaiement of the Law of ConttacU, As Adopl(‘(l and Pnuiiulirated !>y the 
AnuTican l.aw Institute at Washington, D.C., (ith May, M)32. lu two \oJunies, 
1U3-. See \oI. IT, eh. 14, ss. 454-4()a, JmpossibihUj. Kacdi seetjon ]s dividcil 
into thiw fiarls : Restatement, Comment, and Dlustrations. 

® The institute was foun(l<‘d in 1923. The Council is selected from all liranehes 
of the legal profession in the I’nited States, the mafority of the inenibei-s Uung 
judges and practising lawyers. The Bej^rler on each hiarudi rd the law to he 
restatid is advised by law teachers, judges and lawyers. Tlu- preliminary draft, 
settled after iliseussions betw'c*<*n the ih^porter and his luhi.sorv groiij*, is submitted 
to the Conneil. The Council, after exammation and eonhucuiee w ith the Heporter, 
sfmds the diuft to the niemlH*i*s of the InstituU^ and to the ( ’o-opeiatmg ( Vimtnittees 
of Stale Bar Associations. The final stage is the adoption and protnulgalion by 
the members of the Institute at the Annual Meeting held in Washington in May. 

See W. Draper Lewis, The A^nerican Law Jnsfiinte (w'ith Addendum by 
Birkett, J.) (1943), Joum. Comp, l^egis., vol. SX\\ 25-30, for tlu^ procedun* 
of Rcstatomont by the group discussion of expt'rts : “It has beiui said that the 
Institute’s Restatement of the hnv is th<' greatest legal work over iiiuhu'taken 
since diistiuian.” 

Sixteen volumes of the Bestaiewent ha\e l»een published : Contracts (vols. 1, II ; 
1932); Agency (vols. 1, 11; 1933); Torts (vols. 1-IV, 1934^1939; Prof. F. H. 
Bohlen, Reporter ) ; Conflict of Laws (1935) ; Trusts (vols. T, 11 ; 1935) ; Propertv 
(vols. Mil; 1936-1940); Restitution (1937) : Torts (vol. Ill; 193K) ; Torts 
(vol. IV: 1939) ; Security (1941); Judgments (1942). The Resiatfment may be 
consulted at the Library of the Rf>yal Courts of Justice, 

E’er the technique of th(^ Jieslatement, I.,ord WVighI, Letjal Kstsays and 
Addresses^ 34-65. 

* See Preface to the Second Edition, 193S, \7>1. 1. This edition contains a Table 
of Refereiiees to the Hestakment. 

* See The Itesiateinent in the Courts^ Minnesota, 4th ed., 1939, which contains an 
ntoesting account of the functions and the work of the institute, together with 
eJassihed litations by the courts from the official volumes of the ReataUment. 
And see Suj^lentcnt to 4th od. (1941), and ^SV^owd Supplement to 4th ed. (1943). 
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1 . ImposHibility Defined 

liupossibility moans not only strict impossibility but 
iinprac^ticability because^ of extreme and unreasonable 
difficulty, cxpcjisc, injury or loss involved.’’^ 

** Impossible,” runs the comment, must be given a practical 
rather than a scientifically exact meaning.” 

2. ObjevUve and Huhjcvtivv 

lm|)ossibility (»f performing a promise, that is not dtic 
to the nature of the performance, but wholly to the inability 
of tlu‘ individual promisor, neither x)revents the formation of 
a (‘ontract nor diseliarges a duty ereated by a contract.” ^ 

A significant illustration is the following: A contracts to 
deliver goods of a specified description to H, on a certain day, 
time being of the essen(‘<‘. While conveying the goods to 
B on that day, A is waylaid and robbed. Although it is 
im])ossihIc for liini to obtain other similar goods mi the agreed 
day, his dnty is not discharge<l. 

3. Exhiinfi ImpoHnihiUty 

Kxc(‘pt as staled in section 155, or whore n contrary intention 
is inanif(\st(Ml, a ])roinis<‘ imposes no dnty if ]>erformanoe is 
impossible, bt*cause of facts existing wd)en tlie promise is 
n)ad<‘ of uliich th<^ j)ronnsor neither knows jmr lias reason to 
know.*'** 

Thus, A ]ironiis(‘s to sell his horse !\lajor to B. At the time 
of the bargain, tin* liorse is dead, tliongli neither party knows 
or has reason to knoiv, Tho promise of n(*ither creates a duty. 

i. Supervening Impossibiliig 

Except as stated in section 455, where, after the formation 
of a <‘ontraet, facts tliat a promisor had no reason to anticipate, 
and for the oeeurrenee of whi(*h he is not in contributory fault, 
render performance of the promise impossible, the (liity of 
the promisor is discharged, unless a contrary intention has 
been manifested, cvcui though he has already committed a 
breach by anticipatory repudiation ; but where such facts 
oc(*ur aft<*r the time when performance is due, they do not 
discharg(* a duty to make (compensation for a broach of 
contract.”^ 

* Hesiaifmenty k. 154 ; WiUiston, s. 1931. 

® Section 455 ; Williston, s. 1932. 

® 45<) ; Ooitsohalk (at 101, 102) points out that in two respects tliis 

statement goes further than h. 0 of the Sale of Goods Act» 1893 : First, the contract 
(in the specilieil circumstances) is void only if the seller had no knowledge* 
Secondly, the section refers to goods which have perished ; the Restatement deals 
with any promise whose performance is impossible. 

* Section 457 ; WiUiston, s. 1933. ^tion 458 deals with Supenening 
ProhibUion or Prevention by Law (WiUiston, ss. 1938, 1939) ; s. 459, with Death 
or lUnoss (WiUiston, ss. 1940-1944). 
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5. Non-existence or Injunf of Specific Thing or Person 
(1) Where the exist eiiee of a specific thing or person is, 
either by the terms of a bargain or in the contemplation of 
the parties, necessary for the ])erforniance of a promise in 
the bargain, a duty to perform the promise — 

(^) never arises if at the time the bargain is made the 
existence of the thing or person within t lie t ime for seasonable 
performance is impossible, and 

(b) is discharged if the thing or person su bsequently is 
not in existence in time for seasonable jici^formance, 
unless a contrary intention is manifested, or the contributory 
fault of the promisor causes tlie uon-i'xistcmce. 

(2) Material di^teri oral ion ot such a specific thing, or 
physical incapacity of such a s])ecific person, as is within the 
rule stale<l in subsection (1), has the same i^lTeet as non- 
existence in preventing a promisor’s duty from arising or in 
discliargiim it, <*xcept that if the other party remains ready 
and ^^illing to rendiT in full the agreed (‘xcliangt* for \^]latever 
]K*rforinance ri'iiiaiiis ])ossibl(*. th(‘ ])romisoi* is iiiKl(‘r a duty 
to render ])artial performanc<‘. unh'ss tin* deterioration 

or injun would make performance })\ him materially more 
bnrdensom(^’'^ 

t». Xnn-c.ri>ttm(( e/ hJ^sniiiol 

U[)on th(‘ non-existence of essential fa<‘ts othei than thingsor* 
s}K*(*ifie ])ersons, witliin tin* rule stated in s. IfiO, a <lu1\ to pi^rform 
the promise — 

(rtf) nexer aris(*s, it, when llie bargain is niadi*. tin* existejus* 
of sindi facts within tin* tinn* for s<‘asonable performams* is 
im]>0vssible ; and 

{b) is discliarged if su(‘h fa(*ls subse(|uentl\ do not exist 
wdUiin llie time for seasonable performance, 
unless a con{rar> intention is rnanih’sted or the contributing 
fault of tin* promisor causes the non-existenee, or unless 
performance is possible with un>sub>stantial variations under 
the ruh* stated in vsectioii 

M(‘ans of performain*e may be so impinral to amount to 
non-existeuei*. 

7. Temporary ImposHihilUp 

'I'emporary inqiossibility of such a (*haracter that if 
])ermanent it would discharge a promisor’s entire contractual 
duty, has that operation if rendering performance after 
the imjiossibility ceases w ould impose a burd<‘n on the promisor 
substantially greater than would have b(‘en imposed on him 

* Section 460; WilliHton, an. 1040-1050; Gotlschulk, JOfi, and eee 107-111 for 
a criticiem of the iliuatraiions. 

• Section 461 ; Willi»ton, «. 1951 . See f n/ra, 456, ^ 
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had there been no inipoRsibility ; but otherwise su(*h temporary 
impossibility suspends the duty of the promisor to render 
the performance promised only while the impossibility exists.^’ ^ 

K. Partial Impomibility 

** Where impossibility of performing part of the perfonnanee 
proiriised by a party to a bargain is of such chara<*ter that if 
r(‘lated to the entire perforuianee it would prevent the imposi- 
tion of a duty or would discharge a duty that ha^s arisen, 
and tin* remaindc^r of the jK^rformance is not made materially 
mori‘ diiticuit or disadvantageous than it» would have been 
if there had b(‘en no impoasibility, the existeii<‘e of duty is 
atlc<*ted only as to that part ; aiul if performance of the whole 
contract is ])ossibl(* with only an unsubstantial variation the 
promisor is under a duty to render performance witli that 
variation/"^ 

An ‘‘ HHHuhHlaufial rarlation is illUvStrated by tin* following 
example. A contracts to deliver milk to H during 1944. at 
Xo. IS liellevin^ Street. In January, Xo. IS is destroyed by 
tire ; U l(*aM*s No. 17. U must accept the milk (hm\ and there 
must A d(4i\t‘r the milk. 

9. ImpoiHibilitff nj prrfonnituj mmr hui mp( all Uaryains 

(1) Where a promisor makes two or mon* bargains^* and 
fa(*ts then exist or subsequent 1\ oe(*ur that on grounds of 
impossibility previuit the imposition of a duty to jierform all 
th(‘ promises in tludr (*utiret>% or that discharge a duty to do 
so tliat has arisiui, but partial perfornuin(*e capable of rateable 
apportionment to the several bargains is possible, the promisor 
is under a duty to make such apportionment and is otherwise 
discharged, except as stated in subsection (2). 

(2) Tlie right to damages of a promisee in a bargain wlio 
has b<‘eri given grouml by the promisor at the time of its 
formation to believe that the promisor has neither already 
made other barg*ains nor will make later bargains limiting his 

' SecOoi) 402; WillkJtoii. s^. la's?, 19oS Seo Andrew MdJar ti* (V, Ltd. v, 
Tn^flur a* ('o„ Ltd, (10 10) 1 K.B. 402; Metropolitan Water Board v. fHtk^ 
Ken cC Co, (1917] 2 K.U. J, 24. /jer Warrington, L.J. 

- St*riH)n 4(K1. See Wilh^ton, &. 1950, dt/ing the opinion of Rodenbeok, in 
Kinzer VuHst. ( 'o. \ . State ^ 125 N.Y.H. 46, 55 (C’t. Cl.), Th<.^^ terms an* tiuplied 

in tho oentract by fonn* of the law itself, and not because the parties had them in 
mind.” WiUi^ton adds; ‘‘Since the qualilicution of the literal terms of the 
promise is imposi‘d by the law, on the princi)>lea of justice, not because of the 
expressed intention of the parties, the extent of the qualification depends merely 
on what is just.” 

® The w'Ord “ bargain ” is used in this chapter in the HeataUnmii “to inciode 
situations where no duty, and therefore no contract, arises because of impossibility, 
but where w*ere it not for the impossibility there would be a oontract ” (a, 456,. 
Comnmii 5), 
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possibility of performing all Ijis promises, is not diminished 
by such other bargains,’’^ 

The following illustration is given. A, a coal merchant, 
contracts with B to sell him 200 tons of coal from the cargo of 
a specified barge. Later, A contracts Avith (' and I) to sell them 
similar amounts from tlie cargo of the same barge. The barge 
is wrecked ; 150 tons of coal are saved. A must didiver 50 tons 
to each buyer. 

10. Apprehension of Impossihilitjf 
Where a promisor apprehends befort^ or during the lime 
for performance of a promise in a bargain that there will ho 
such impossibility of performan(*(* as would disidiargc or 
suspend a duty under the promise or that performance will 
seriously jeopardise his owui life or health iir that of others, 
he is not liabl<‘ unless a contrary inteiitii)n is manifi*sted or ln» 
is guilty of contributing fault, for failing to b(*gin or to 
continue performanc(», wiiilc such a])prchcnsioi\ (‘xists, if th(‘ 
failure to begin or to continue performance isreasonabh\'’^ 
The fact that later it ap})carc(l that no harm would hav(‘ 
ensued does not alt^iu* the rulcx** Th(»re must b(‘ a reasonable 
apprehension of serious liarm.^ 

A is under contract to do w ork for B in a (‘crtaiu mdghbourhood. 
Cholera breaks out, and A reasonably appndiends that if he 
wwks there lu^ will (*atch the disease. A’s dut.\ is discharge^]. 
The result would be the same if the dis(‘ase, competently 
diagnosed as ehol<*ra, was later proved to be iieitluT serious 
nor contagious.® On th(‘ oilier hand, a nurse in a hospital for 
contagious diseases, from the nature of her (‘m])loym(*nt, 
assumes the risk of small])ox.‘^ 

A promisor wiio fails to liegin or to (‘oiitiniu* performance 
be(*ause of such ground for apprehension as justilies him in 
so doing uudt'r the rule stated in section 465 is entirely fre(‘ 
from any duty to perform where the ground for api>rehension 
continues until performance of th(‘ promise or of any remainder 
of it would impose upon liim a seriously gn^ater burd(*n than 
he would have been subjected to had tlien^ bccui no ground 
for ajiprehension, either because h(‘ has materially changed 
his position in reasonable reliance on th(» apiirehcnsion or 
because the situation is altered in other w^ays.’’” 

^ Section 464 : Willistcin, h. 1062. 

*See Tennants (Lancashire), Ltd. v. (\ cC f'o., Ltd, [19J7] A.C. 495, 

612, per Haldane ; “ They were either bound all their cuBtomeni 

equally or they wer«* not hound to anv f>f them , sypra, 400-402. 

•Section 465 (I). Subsection (2) states the matters to be considered in 
determining whether the failure tt> l>egm oi to t*onitinue pisrformauce is reasonable, 
^ Comment (6). ^ Comment (r). 

• JUustration 1. ’ lUustmtion 4. 

•Section 466. See MeElroy and Williams, op, cit, 16, 19, ^ 
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A coutraets to work in B’s factory for the enftuing year, for 
a daily woge, y)ayable for days of work only. The factory is 
closed owing to a general strike which B (‘aiiiiot prevent or 
terminal e. The st rike, apparentlg, will last a long time, A goes 
to work for C. Tlic strike unexpectedly ends. A is discharged 
from his duty to 

Apart from tlu^ excerptions already discussed, unanticipated 
diffivuliij or expenfte in performance, ‘‘ do not pr(*vent. a duty 
from arising or discharge a <luty that has arisen.”*^ 

11. FruHiraiion of Object or Effect of the (Umtraci 
‘‘ ^Vh(‘re the assiiiried ]K)s.sibility of a desired object or effect 
to b(r attained by either party to a contract forms the basis 
on which both parties enter into it^ and tliis ol)j«*cf or effect is 
or surely will be frustrated, a promisor who is without fault 
in i'aUvSing the frustration, and who is harmed thereby, is 
discharged from the dut> of ]>erforming his promise unless a 
contrary intention appears/'^ 

This is tlu' principle of the “ (\wonation Vases,''^ V>ut; is stated 
under th(‘ lieading not of ** lm]MKSsibility/’ but of “ Constructive 
('onditions and Failure of Consideration in Promises for an 
Agretd Exchanged 

The object or eflV('t must the basis if the eontract in the 
mind of both parties. The rwlc is applicable though literal 
performaii<*e is still ])ossible : but tin* risk of tlie contingency 
may lx* assumid in terms, or oii a fair intcrimdatiou of a 
contract.* 


^ Illustration 2. 

* Section 4t57 ; Willisfcun, h, 1963 ; for example*, an carthepiake destroying the 
foundation of a building to b<» erecUvl ; delay, thiough unprecedented rains, in 
eompieling a buiiciiiig ; increnm* of taritf <ui raw materialH, incn'asing cost of 
manufactim^ See the Hhekhum Bobbin To, sc (1918] '1 K.ll. 540, 546, ptf 
McC’arclie, J. ; the ihmpfoir Cast [1920] 1 K.U. S68, iK)2, jnr Semtton, L,d. 

® Author's italics. UtsUiitmenU «• 288 m ^ol. 1. ch. 10, (’owddiorts, Topic 3, 
Constructive Conditiom, A “constructive conditiorr' for the purposes of that 
chapter, “ is a condition that is such becaust' of u rule of law, and is not based 
on interpretation of a promise or ngroement ( h. 25.3). 

* See Comment on the section. The Illustrations cite a “ Coronation Seat 
Case’" and the case of the advertisemenl in the souvenir program of the 
International Yacht Race cancelled owing to the War of 1914. 

For a sneoinct English Restatement of Bupsn^enhtg Impossibility, see A Digest 
of English Civil Law, by Edward Jenks (1838), 3rd ed., 131, 132. 
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3. Bulk in Paraoink r, Jane 

“ When Uio i)Hrty by bis own (‘ontraci fr<*at(*s a duly or chargi* 
upon hinisoll, be is bound to make it good, if be may, uotwitb- 
standing any accident by inevitable uccessity, because be 
might have provided against it by his ('ontract. And tber<“- 
fore, if tli<* Les8e«‘ <‘OveMaul. to repair a House, though it b<' 
burnt by lightning, or thrown dowu) b> Enemies, yet he ouglit 
to repair it.”* 

Despite the invasion of the realm by Prince Bupert w^ho had 
expelled the tenant from his house, the three years’ rent in arr(*ar 
must be paid. The tenant had demurred saying, not tlial the 
lease had ended, but that, for a part period, he was not liable, 
in debt, iac lent. 

‘ Wiafleld. in his roviow of the First Edition (1941), .70 J..Q.K. 142, 

suggested a bettsv title, “ Chief I'arieites of Frustration.'” The author’s intention 
was to traiDA, niww Taylor v. CaMweil, in 1803, tho erolution of the doetrine of 
frustration*—* (eotaparatively) niotlem judicial doctrine ; infra, 459. 

» (1647), Akya 26, 27. IIoId^woltll, A IhMory of KnglUh Law,, VJIl, 03 : 
“ The mejfft &iot> that a promise is impossible m fact is no ground of invalidity, 
if an un conditional promise has been made.’’ Tho rule in Paradine v. Jmir is 
still the law if the contract is in terms unconditional ” (p. 64). Tho numerous 
exceptions have “ to a large extent, eaten up the original rule. The original nih* 
is now only applicable in cases where the parties have used words which show that 
they intended their promises to be absolute.” See Gottschalk 1~18, 26-28. 

On Paradine v. Jane, Pollock observed : “ Neither the date of the decision nor 
the reporter’s standing (see Wallace oii the Reporters) can bt* said to recommend it, 
but it is t^^ical of the \iev\s then curnnit and has IwHm uniformly followed” 
(11th ed., 231. note 20). 

See Williston, ss. 944-94(>. 

iSee per Lord Buckmaster in Maithey Corfing [1922] 2 A.C. 180, 227. 
Patmim V, Jam was followed by Darling, J., m Hedmond v, Dainton [1920] 
2 K.B. 256, 259, wheie the demised house was struck by an enemy bomb during 
the currency of the lease and was damaged. The lessee, under covenant to repair^ 
Wae liable. 
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The exact meaning of the words “ if he may ” is not ok^» , 
They may mean “ he legally may,” but they can ha>n^^ 
reserve impossibility. 

“ But the results of holding a man to the absolute t«rtns of 
a (‘ontraet would often be .so unjust that, from early times, 
as Blackburn, J.’s examples in Taylor v. Caldwell show, <^e 
courts set themselves to avoid these results wherever justice 
seemed to require it.’’^ 

Both Lord Wright and Lord Porter have pointed out t^iat tft6 
dictum in Paradine v. Jane,^ wiis obiter, and that the case was 
not one, of impossibility.® 

Until eighty years ago the rule flourished in full vigour, but 
“ so unqualified a statement,” said Lord W rigid, ‘‘ would not 
!>(' consistent with the modern law relatixe to tin* ** discharge 
of contractual obligations h\ imi>ossibiIit\ of performance 

. 1*4 

2. IS0N-EX1STR.\(’K Or Bl'BJKtT-AU'n'EK 

“ Where there is a positive <*outract to do a thing, not in 
itself UTilawful, the contra<‘tor ninst perform it or pay damages 
for not doing d, although in consequence* of unforeseen 
ac('idents, the performance of his contract has become 
unexpectedlj burthensome or (‘ven im]M)ssibLe . . . But this 
rule is only applicable wh(*rc the contra(*t is positiv'e and 
absolute : and not subject to any condition either express or 
implied ; and there are nuthorUiee irkieh, as we think, establish 
the principle that where, from the natme of the contract, it 
appears that the parties must from the beginning have known 
that it could not be fulfilled uuleas when the time for the 
fiilfllment of the contract arrived some particular specified 
thing continued to exist, so that, when (*utering into the 
contract, they must have cotdemplated such continuing 
existence as tin* foundation of what was to be done ; there, 
in the absence of any express or implied warranty that the 
thing shall exist, the contrad is not to be construed as a positive 
eontract, hut as subject to an implied condition that the parties 
shall be excused in case, before breach, performance beotmeb 
impossible from the perishing of the thing without default of the 
contractor ” : Taylor v. Caldwells 

* Per LokI Wright m The ConeianUne 1 1942] A.C. 18t. 
note 2, p 

a 1194:2] \X\ ir>4, !H4, luul at 203. Sih‘ WaOe, :>» L.Q.R. 525 , siiprtu ^35. 

< In Th Criclleivoiid Vme (L945), 61 T.L.T?* 202, 20<5. .See t/#., for effect Of 
Parading Jane, infra, 577. 

** (1863), 3 B. & S. 826, 833, 834, per Blackbnrn, J. : author's italics. At p, 340, 
in tlio last paragraph of his judgment, Blackburn, J., says : — 

the Music Hall having ceusod to exist, without fault of either party, both parties 
are excused/' 

This is the more correct statement of the rule. See, pet liord Wright, in The 
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Caldwell agreed to let Taylor have tJie use of the SiiiTey 
(hardens and Music Hall oii four spe<*itied dayvS for tlu' ])urpose 
of giving four grand concerts and day and night fetes ; Taylor 
agreed to take the gardens and hall on those days and to pay 
flOO for each day, God\s will permitting.” Tlie existence of 
the music hall in a state fit for a concert was essential for Ihe 
fulfilment of the contract ; witliout it the entertainment 
contemplated could not be given. Before the first day on which 
a concert was to be given, the hall was destroyed by fire, without 
the fault of either party ; the concerts could not be given. The 
possibility of sucli a disaster was not present to tln^ minds of the 
parties when framing their agreement. 

The question had been raised wiudlior tli(‘ hall vas demised 
or not, but Blackburn, J., observed : — 

“ Nothing, however, in onr opinion, turns on this.”^ 
Blackburn, J., said that, “ looking at tlie whole* eoiitraet . . . 
the parties contracted on tlie basis of the continued existence 
of the Music Hall at the time* when the concerts were to be 
given; that being essential to their perforiiianee.”*** 

The music liall liaAing e<*as(*d to exist, without fault of 
either party, both parties are excused, the plaintiffs from taking 
the gardens and ])aying tlie money, the defendants from 
performing ‘their promise to give the use of the hall and 
gardens and other thiiias.’’** 

The learned judge, citing the Digest, declared that the ])rineiple 
of the implied condition applies, in Itomaii to every obliga- 

Constantine Case [1942] A.(’. 154, 1S2. See also, per Viscount Maugham (at 16S). 

There is no distinction in pimciple where part of the spc'cific thing perishes. 
Thus, in Howell v. Covpland (1874), L.R. 9 Q.B. 462, there was n contract for 
200 tons of regent potatoes to h( .sown on 68 arrts of specific hind. l*otato blight 
occurred ; cjt«p failed and the defendant could deliviT SO tons only, 'fhe 
defendant excu-sed. Blackbuni, d., restates (at 466) the ruling in Taylor v. 
Caldwell . ** If from the nature of things the thing to l)f‘ deliver€*d is liable to p(*riNh 
then there is an implied condition that, if the delivery lH*come8 impossible owing 
to the thing perishing without default of the seller he is excused ; and the same 
principle must apply when the contract i.s only lor a portion of a specific thing.” 
The decision was affirmed by tlie Court of Appeal : (1876), 1 Q.B.D. 258, 263. 
Oleasby, B., put the point with t<*rse clarify : ” Here there -was not an absolute 
contract to delivei 200 tons of [lotatoes . . but 200 tons of poiatoe.s grown on 
particular land . . . Tlie crop on this particular land has fail(*d, and there is 
nothing to which the promise can apply.” 

Howell V. Coupland was followed in Nickoll Knight \. Ashton, Edridge d- (U), 
[1901] 2 K.B. 126, 133, 134, m here the ship upon which the goods were to be earned, 
was so damaged that it ceased t<i exist as a ** cargo-carrying ship.” 

See AjS Culms v. hnptriul Chevtical Industries, Lid. (1938), I All E.R. 24, 
26, 27, where Goddard. J., apjihed the rule in Taylor v. Caldwell to a chartered 
ship, struck by a bomb and damaged Iwyond repair. 

» (1863), B. & S., at 832. See Th* Crickleumotl (1915), 61 T.h.K. 202, 201, 
per Viscount Simon, L.(\, infra, 575. 

* (1803), 3 B. & S., at 839. 

• Ih,, at 840. (Author’s italics.) Taylor v. CaldweU was followed in Appleby 
V. Myers (1867), L.R. 2 C.P. 651 —where the contract was for work, labour and 
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tion of which the subjwt is a “ certain thing ” {obligatio de certo ^ 
(•orporey Pothier, too, holds that “ the debtor oorporis eerti 
is freed from his obligation when the thing has perished, neither 
by his act, nor his neglect, and before he is in default, unless by 
some stipulation he has taken on himself the risk of the 
particular misfortune' which has occurred.”'* 

With Taylor v. Caldwrll, the ‘‘ modern doctrine ” of 

frustration may b(‘ said to begin.® 

niaterialH. 'rbe plaintiffs cont raetoi i to erect macliinery on the defendant's premises 
and to keep it in repair for two yearsS, the pnrr fo be paid on compiefion. Before 
tile work was finished* the preraisea and their eontenta were destroyed by an 
accidental tire. Both parties were excused from further ])erformanee, but the 
plaintiffs could not recover the cost of the partly eompleted work. Blackbhrn* J., 
said : “ \\'herc . . , the premises are de.stroyed without fault on either side, it is 
a misfortune equally affecting both parties, excusing both from further performance 
of tin* contract, lait giving a cause of action to neither " (at fio9). Further, on 
the principles in ('utter v. Pou^ll (1705), G Term Rep. H20 ; 2 Sn\. L.(‘. 1 ; “ The 
plaintiffs, liaving contracted to do an entire work for a specific sum, can recover 
nothing unless the w<»rk he <lonc or it <an be .shown that it was the defendant’s 
fault that the work v\as im‘omplcte. or that thc*rc is something to justify the 
conclusion that th(‘ jinrtics have (*ntcrcd into a fresh contract” (Ij.U. 2 C.P., at 661), 

On the oth(*r hand, set* Xeu' Spniem Prirate Tehphonf<t (London), Ltd, v. Edwards, 
Uughti> <(• i'o. ( 1030), 55 017. There the plaintiffs let on hire for fourteen 

vears an internal telephone installation for the defendants’ premises. By the 
contract, the depudants were entithd to hare the installation iransprred by f/w? 
plaintiffs to other pri nines at the dtpadanis' erpetni. I’hc defendants’ premises, 
With th< installaOon v.crc <lcstroyod h^ a<*ctdental file, and the defendants 
contended that the contract had come to an end. Singleton, *1., declined to hold 
thill thi' paitics contTiioted on the Ibisis of the contmiU‘d existence of the premises, 
or that there was a failure of something at tin* basis of the contract in the mind 
and intention of th(‘ contracting parties. 

^ Lih. XLV, tit. 1, di lurhontm ohlujnltonihin, 1, 33 : “ Si Stichm ctrto die ilari 
protnissus, anti diem morintm : non Umiur promis^ar " (cited in 3 B. & S., at 834). 

IVoicssor W. \\\ Bui'kland ha.s shown tliat Blackimrn, J., cited the striefi juris 
texts which had nothing to do w'ith the bilateral honat fidet contract of hire. 
Moreo\cr, “ i'othii’r's c*rtum rorpit't is not the Roman rertnm. The contract of 
sale did not, in the Homan Law, create an obligation for a errtum. The court 
failed to note that, on .sih-Ii facts, the buyer was not released . . . the court’s 
decision that both parties m Taylor v. ('aid well were released, is a little surprising, 
even though just in itself and consistent with tJic court's earlier reasoning , , . 
la Roman law', there was no question of .an implied agrwment deducible from 
the cireum stances ; ca^us, rendering performance impossible, released the party 
whose p€‘rformaiK‘e was impoMsible, ana entitled the other, on grounds ofbonafidm, 
to n'cover anything he had paid for the TK'rforniance wdiich had become impossible” ; 
('as’ii,^ and Frustration in Homan ana t'ornniun Ijaw (1032), 4(> Har\. J^. Rev. 
1281- 13(K) (at 12S8). Kirli v. Henry |ltkJ31 2 K.B. 740. 748, 740. 

S(‘e Buckland and McNair, Homan Law and ('ommon Law (1936), 178-184, 

'•* Trniii> ibn Obligafioin, jmrtic 3, ch. 6, art. 3, s, 668 (cit(*d. 3 B. Ik S., 834, 835), 

^ Fir Lord Porter, in The ('onstantine ('ase Ii042] A.(’, 146, 108. But see 
criticism of Blackburn, d.'s judgment by Falconbridge in (1942), 20 Can. Bar 
Rev. 269 t " Blackburn, J.'s language obscumi the fact that the plaintiff was 
excused from the performani'o of his promise not by impossibility of performanoe 
but by failure of consideration.” 

See also Buckland’s criticism in 46 Harv. 1^. Rev. 1288 : the court’s tieoision 
jX'Icasing both parties was ” a little surprising.” Siipra, note L 



JTTDICIAt HAmS OP PlaUfe1?JtAT10K 


^ 3. ILLNESS OH Death 

Bteckbuni, J., proceeds to refer to roTtfracfs of personal servicfj^ 
which are “ never in practice qualified by an express exception 
of the death of the party ; and therefore in such cases the 
contract is in terms broken if the promisor dies before fulfilment. 
Yet it was very early determined that, if tlie j)erformance is 
jiersonal, the exe(*utors are not liable. 

“From the nature of the contract there is an imi)lied 
condition of the continued existence^ of the life of the 
contractor, and, perhaps in the case of the painter of his 
eyesight.”^ 

Thus, if, dimiig a deed of apx>renticeship, the ai)pr(‘nti(*e dies, 
no action lies against the father for breach of eo>enant, but he 
is excused because of the apprentice’s death.^ 

• “ The principle seems to us to be that, in contracts in ^^hieh 
the performan(*e depends on the continued existence of a given 
person or thing, a condition is implied that the impossibility 
of performance arising from tlie perishing of the p(»rson or 
thing shall excuse th(‘ performance*.’** 

* (1863), 3 B. A S., at 835. Thus, a painter, employed to paiui a picture, ^ho 
Ift fitruck blind, will be excused from pt'rformaiice : a ease put by C'romptou, J., 
in B(tU V. Wnght (1858), El. Bl. & EL 746, 749. See the cases piit by Pollock, C.B., 
*6., at 793, 794. The plaintiff sued hei fiance for damages for breach of promise. 
The defence wa.s that he had contracted a dangerous disease. In the c ourt below . 
the plaintiff succeeded ; on appeal, the court being equally di\ ided, judgment 
was affirmed. Willes, J., wud that the contract v\aN unconditional Miitiii li . 
thought it better to adhere to the rule lu Pamdinp \. Jane than to ucatt ‘an 
arbitrary exception '' w'hich would ‘ uttcrh ilontroy the certainty of tlu‘ law 
The decision is opposed to American authont\ : Wilhstou, 1943, Rf 

S. 459. 

^Hyde v, Dean of Windsor (1597), Cro. FIliz. 55-, 5,53. See Saimond and 
WuiHeld, 304, 305 ; \\5lhston, s. 1940, ImpossibiUtij /hit to Death or lUmss, who 
states that the well-founded fear of either also ves us an cvriisc. for the law' 
will not compel a man to \enture his life, unless the risk of the danger must ho 
negoided as assumed by the nature ot the employment as, for example, iiurBing 
In a hospital for contagious diseases, or by the express tennH of the contract.” 
WHUston cites a case where an epidemic of infantile paralysis e.\cused a contract 
to hold a bafiy show ; and another case wdiere a promise to work was txcustd by 
an epidemic of cholera. 

See Restatetnent, s. 465, When Apprehension of JmpoMsibihiy ex^^nses Beginning 
or Continuing Performance, stating the criterion for reasonable apprehension that 
Ipsrfbrmance will “ seriously jeopardise his own life or health or that of others,” 
See 8, 466, When Apprehension of ImjHjsmbiliiy Effects a Discharge, 'The rule 
applies even though the w*ell-grounded apprehension later ceases to exist. 

^ 3 B, A; S., at 836. 8oo al8o,^per Ixird Wnght, in The Denny Molt Cam [1944] 
^.0. 266, 274 : ” The rule [sc! of frustration] finds its simplest and earliest 
hxemptification where a contract for personal Me^^'ic(» is fru8lrate<i by the dijath 

the contractor during the period of covenanted service. For breaches of contract 
Mbre his death, his representatives may be held liable, but no one has ever heard 
pf them being held liable m damages for the dead man’s failure to perform his 
ptPitinot as itom the date of his death,” ^ 

* Ih, at 839f 



SmmAh BASKS OF FkvmATXOK 


In these cases, the promise is normally positive^ nor is there . 
Mipulaiion of exeufte upon <lcst ruction of the person or thing ; 4 

but that exexise is by law implied, becaus(‘ from the nature 
of the eontra<‘t it is apparent that the parties eontraetied 
on the basis of the eontinued exist enee of the partieular person 
or chattel/’^ 

This principle lias been extended to the ease of inability 
owing to ilhiefts, to perform a eontraot of personal service. 

Thus, where an eminent pianist was unable, owdng to iUuesiS) 
to appear at a partieular concert, she was excused from 
performance : Hobimon v. Darimn.^ 

The whole contra<*t between the parties was based upon 
the assumption by both that the performer would continue 
living, and in sufficient health to play on the day named. 
This was really /Ac vrnf foundation of tlie promise, and where 
the foundation faiU the promise built on it must fail also,^^^ 
BramwelK K., said that this wjis a (ontract to perform a 
Kervi(‘e wliicli no <leputy and no executor could perform : 

and 1 am of opinion that by virtue of the terms of the 
original bargain in<‘apH(‘ity either of body or mind in the 
performer, without default on bis or her part, is an excuse 
for non-performaiice.”^ 

The (‘ontraet, was conditional, not absolute.^ 

Kelly, (Ml. approved the principle of the imidied eondition.'^ 
lie eiled Pollock, (Mh, in Hall v. Wright : — 

** All <^ontra(*ts for personal servj<*es which can be perfonned 
only during the lifetiuu* of the party eontracting, are subject 
to the implied condition that he shall be alive to perform 
them, and should he die, his ex(»eutor is not liable to an action 
for the breucli of (‘ontract occasioned by his deatli. So a 
contract by an autlior to write a book, or by a painter to 
])aint a ])ictnrc within a reasonable time w^oiild ... be 
deemed subj<»ct to tlie condition that, if the author became 
insane, or the paint (‘r paralyti<s amt so in(‘apable of performing 
the contract by the act of God,® he would not be liable 

» 3 B & S., lit 839. 

-* (1871), L.R, C Ex. 261). 

Per Cleasby, B. (at 278). Thi*^ cxprtwwion —the failure of " the foundation ** — 
Ymcouiit Haldane used in the Tamphn f Vw 1 1916) 2 A (\ 397, 406, 407. 

See Poliork on Contracts (1 1th eil., 242, 243), who }>(>mts out that the eontraot 
lKM‘anie, not \oidahle at the option of the parts cUhahltMl, but wholltf raid, 

* Per Bramwell, B., at L.R. 6 Ex. 277 ; <'ited with approval by Lord Porter in 
The Constantme Case |1942J AA\ 154, 200. 

» L.R, 6 Ex. 278, 

* Upon “ Act of Uod,'’ see WiUiston, h. 1936 : ExcumbU mpossibUUy mi 
nece^mnly act of Ood . '' On the one band, impoasibility may excuse though noit 
due to act of God . . . The effeet of the destruction of the sabjeot^matter of the 
eontraot ot of the means of performance is the same when caused by the Toiunti^ 
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personally in damages any more than his exeeutors would be 
il he had been prevented by death.”^ 

Whether a plea of personal incapacity would fail, if it were 
due to want of care^ has not yet been (iecided. The ambit of 
‘ default ’ ” disabling the plea of frustration has not yet been 
precisely and finally determined ” observed Alscount 8imon, 
L.r., ill The Comtayitine Cane, 

a nijfein cannot ask to be excused by reason of frustration 
if lie has purposely so acted as to bring it about/’- 
l^efault ” is a much wider term. 

Some day it may have to be finally determined,’' 

— the Lord Ohancellor continues — 

whether a iirima donna is excused by complete loss of voice 
from an executory contrac*! to sing if it is ])roved that her 
condition was caused by her (‘arelessness in not changing her 
wet clothes after being out in the rain. The implied term in 
such a case may turn out to be that th(» fa(*t of supCrvcuiing 
physical iiu'apacity dissolved the contract without inipiiring 
further into its cause, provided of course, that it has not been 
deliberately induced in order to ged out of the engagement/’*-^ 
Lord Porter inelined to 1he view that a contract of personal 
service is not an ‘‘ absolute '’ contract, but a contract where 
the promisor is “ only obliged to perform if he can/’ When he 
dies, he cannot perform his promis(% and, “ unless he la* in fault," 
is excused.® 

The true prin(*iple seems to be,’’ be sa>s “ not that all 
contracts mmt 'prhna favie be performed wludher performance 
be possible or not, but that there ari* some (‘ontruets absolute 
in their nature wli<^re the* promisor warrants the possibility 
of performance. These he is bound to piTform in any event 
or to pay dainag(*s, but there are other cases where the 
p^misor is only oblig(*d to perform if he ean.”*^ 

with respect, is a new principle, and would, indeed, 
undet®Elilie the sanctity of contract.’’ 


or inali(40tli9 -HiCt of a third person ii8 when caused by n(*t oi (iod. All that 
is importAlM) is that the promisor himself shall be tree* from fault. On the 
other hand, impossibility due to act of (Iod will not necessarily excuse, since there 
may be an agreed assumption of risk.’' See also, The Bentntemeni, s. 457. 

I (1858), EL Bl. & EJ. 746, 79.3, 794 ; cited in ( 1871 ), L.K. 6 Ex., at p. 274. 

See also draviH v. Cohen and Others (1030). 46 T.L.R. 121, 123, 124, where 
Wright, J., held tliat a contract by a jockey to ride the horses of an ownei was 
dissolved by the death of either party . 

*[1942] A.C. 154, 166, 167. »S(^e at 179, per Lord Bussell of Killowen. 

See Pousmrd v. Spierf^ db Pond (1876), 1 Q.B.D. 410, 414, 415, per Blackburn, J. 
Where a prima donna was unable through sickness to attend final rehearsals or 
the first performances, this failure “ went to the root of the matter ” and entitled 
the defendants to engage a substitute, permanently and at higher pay. 

* 76,, at 203, 20 L Sec McElroy and Williams, op, cf7„ 6, 7, 
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4. iLliFJGALITY OF PBBFORJ4ANCE 

Where, by a change of English or foreign law^ (where foreign 
law governs the performanee of the contract ), ^further performance 
becomes illegal^ the promisor is discharged from performing lus 
promise. 

The defendant, in 1840, leased certain premises to the plaintiff 
for cight 5 ^-nine years and covenanted that neither he nor his 
assigns would permit any buildings to be erected on a paddock 
in front of the premises. Having assigned the paddock to a 
railway (ompany, he did permit a railway station to be built. 
He pleaded that the company had acquired the i)addock under 
statutory powers ; an Act of Parliament had put it out of his 
power to perform his covenant. He was held discharged from 
liability : ‘‘ lex non cogit ad impossibilia Baily v. De Crespigny. 

Hanneii, J., after stating that “ a man may by an absolute 
(‘ontract bind liimself to perform things which subsequently 
become im])ossihle . . . where the (*vent was or might have 
been anti(‘i])ated and guarded against in the <ontra<‘t, or where 
the inipossibili1> arises from the ael default of tlie ])romisor/' 
proeecHls**. — 

But wluu’e the invent is of sueh a ehara(‘ter that it cannot 
reasonably he supposul to hare been in the contemplation of the 
contracting parties when the contract was made, they will not 
be held bound b> g(‘iieral words which, though large enough 
to include, Avere not irsed with referen(*e to the possibility of 
the particular contingency which afterwards liappens. It is 
on tills primiple that the act of God is in sonu* cascvs said to 
(*xcuse the breach of a contract. This is in fact an inaccurate 
expression, because*, where it is an answer to a complaint of 
an alleged breach of contract that the thing done or left 
undone was so by act of God, what is meant is that it Wiis 
not wiUiin the contract ; for, as is observed b> IVIauIe, J., in 

' Baity V. De (inapigny (18(59)* L.H. 4 Q.B. 180. The maxim la found in 
Co, Litt. 2316 ; Uroom, 1(52-169. 8eo Williston. 1938, J mpomhihiii due to Change 
of Lau\ StH^ Restatemeut, s. 468. 

Se* liiml Wrisrht'^ observations on HanntMi, J.'a judjjmeut : Thi CrnUewooi 
(HHo), ()] 'I'.L.U. 207 H tlie lessw' bad been aued for bmu-li of fovenant, he 
would equalU have bwn vliacharujod. On thia. Lord Wright saya : ’‘This comes 
\eiy near to tht* i<lea of fruatratiem, at least if the performance of the covenant is 
funaamontal to the lease and bo do the woMs of Hannen, J., which Lord 
Buekma^ittT " [in Matthey v. Curling [1922] 2 A.C\ 180) “ quotc'd w'ith approval ...” 

® Ralli Brothers v. Campania Naviera Sola y Aznar 1 1920] 2 K. B. 287. Where, 
by the law of Spain, the payment of freight above 875 pesetas per ton was illegal, 
that part of the contract requiring such payment was invalid. See per Warrington* 
L.J. (at 296). And see the judgment of Sorutton, L.J. (at 298-304). 

And see Perry v. Equitable ^hife Aeeurance Society of (1929), 45 T.L,il. 

468» 473, upon the annulment of a contract by the effect of a Russian decree. 

^ (1869), UK 4 at 185, 
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Catiham v. Barry, a man mi^bt by apt. words bind himself 
that it shall rain to-morrow or that he will pay damages.” 
But to hold a man liable to words “ in a sense affixed to them 
by legislation subsequent to the contract,” is 
“ to impose on him a contract he never made.”® 

Thus, in Brewster v. Kitchel it was held by Holt, C.J. : — 

‘‘ Where the question is. Whether a covenant be repealed 
by Act of Parliament ? This is the difference, viz. : where 
H covenants not to do an act or thing which was lawful to 
do, and an Act of Parliament comes Ster and compels him 
to do it, the statute repeals the covenant : 

So, if II covenants to do a thing which is lawful, and an 
Act of Parliament comes in and binders him from doing it, 
the covenant is repealed.”® 

In the present case the Legislature created a new kind of 
” assigns,” uncontemplated by the parties : — 

“ To hold the defendant responsible for the acts of such 
an ixssignee is to make an entirely new contract for the 
parties.”® 

The principle is equally applicable where ” a lawful act of 
State ” renders performance of a contract impossible.® 

* (1S.55), 15 C.B., .597, 619 : “ A man may, no doubt, for a good ronuderation 
contract to do that which he cannot be (rare that he wiU be able to do ; a man 
ma^, if he chooses, covenant that it shall rain to-morrow." 

See Williston, s. 1934 • “ One' who warrants that a horse is sound or that a ship 
lias already amved at a certain port, is promising something impossible it the 
horse is unsound or the ship has not amved ; and though a warranty in effect 
IS a promise to pay damages if the facts arc not ns warranted, in terms it is an 
undertaking that the facts exist.” And (subject to the qualification there stated) 
“ there seems no greater difficulty in warranting the legal possibility of a perform- 
ance thttn its (K^ibibty m feet , . .” .See The Ueilatement, s. 436, Comment c • 
Pasitiee may bind themselves by contract to perform what is in fact impossibie.” 
ScB Wfflieton. s. 1972a, Effect of Aesnmption of Rmk of Impoixibilifi/, infm, 699. 

* (1869), L.R. 4 Q.B., at 186. a i Salk. 197, 198. 

* (186^), L.R. 4 Q.B., at 186, 187. See Duncan Fox <fc Co, v. tichrempfl de Bonke 

3 K.Il 355, 364, per tSwinfen Eady, L.3., svpra , Arnhold Karberg d* Vo, 
V. Blythe, Green, Jourdmn db Co. [1916] J K,B. 495, 514, Warrington, L.,1.* 
; Mexlly v. R, [1934] A.C. 176, 180. Where the l^arliament of Canada 
abolished an offiee by statute, no claim lay for damages for breach of contract* 

See Ijord Buckmaster's explanation m Matthey Vnrling |1922] 2 A.C. 180, 227. 
And see p,/* Lord Wnght m The Criehhwood Casf (1045), 61 T.L.R. 202, 207; 
infra, .W. 

^ In re^an Arbitration betaken BhipUm, Anderson 4s Co, and Harrison Brothers 
and Co, [^915] 3 K.B. 676, 682, 683, j^er I^ord Heading, C.J., supra, 8ee Wdliston, 
s. 1030 : “ Clearly, prevention by an executive and administrative order designed 
for the benefit of the general public may be considered excusable imposstmUty 
whether the order is directed to the general public or to an individual.'* See 
Restatement, s. 458. 

See W, T, Hawkes 4s Co, v. Henderson d- Lidddl (1920), 4 LL L. Rep, 22 (export 
prohibited firom Barbados) ; Samuel San^y 4s Co, v, Cox, MeEuen ds Co, 
(1922), 10 LI, L. Rep. 459, 462 (where Atkin, L.J., said that the prohibition must 
fee • opiictive to pevent the partieulaf carj^ from being exported **) j Itdes Bktm 
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Wliere, from tbe terms or fho surrounding: oiroumstances of 
a contract, as recognised hy both parties^ the mutual purpose of 
the contract was assumed by both as its foundation, and, without 
default of either party, that mutual purpose (*annot be fulflUed 
owing to a risk or contingency, which the parties have not 
undeHakcn or provided for, both parties arc discharged from 
further perfonnance of the contract.^ 


Shipping To., Ltd. v. Theodoridi dh Co. (1926), 24 LI. L. Rep. 362 (partinl prohibiiiou 
by Roumanian Govornmcnt of oxport of gram, did not amount to pivdiibition 

Upon tho railing up under the National 8m ice (Armtwl Forcos) Act. 1939, 
K. 4 (1), of a }HtrHon liable to military service, his t‘ontract of employment is 
t<»rminated. See Maf^Mhnli v. (HanriU [lOJ?) 2 K.B. h7, DO. per Rowlatt, J. 

Similarly, ordtrH or diriciiona made or given by “a compi'tciit authority” to 
pcraons in charge of “ war production undertakings ” or any other undertaking, 
and a direction given by the MinistiM* of Labour and National Service to any 
j>erson in the United Kingdom to perform a specihed service, will have the* ofiTeot 
of dissolving any contract which is inconsistent with those orders or directions : 
see Defence ((rcncra]) Regulations, JD39, rt'gs. 54c, 55 {2 a) and (5\). 5 Sa. 

And SCO the Metropolifan Water Hoard jlDlHj A.(\ 119, J2H. 

* Krell v. Jhnnj |1903| 2 K.R. 740. The rule submitted is blended from the 
principles lai«l <low’n by Vaughan W'illiiim*?, L.J. (at 749, 751), and tbe test in 
which Romer, reluctantly concurred (ut 755). What was the foundation ” 
of the contract V asks Vaiiglian Williams, Did the defendant under ihh 

contract undertake that n^k nays Romer. L.5. It h submitted that both the 
decision and its reasoning arc sound and accurate. 

'rho dcetriictiou ot “ the ioimdntion ” of the contract was the test laid down 
by rjeasby, R., in Pavison (1871), L.R. 8 Ex. 269.278- not cited 

in Krtdl \ . ih nrtf and the oriUuion proposed by Viscount Haldane in the Tampfin 
rnvf 1 1916 j 2 A.C. 397, 407, 407, as the touchstone of frustration. Moreovo 
as an (*\amp)c of the undei lying rube” proposed by Lord Sluiw' in Horlock v. 
Heat 1 1916] 1 A.C\ 4S6, 512. 513, as “the failure of something Avhicli w'aa at the 
basis of the (ontract lu the mind and inteiitiou of the contracting parties, ' Krdl 
V. Uukrif is singlwl out for approval. So also McC^irdic, J,, in the BUiekhum 
Bobhtn ( am 1 1918] 1 K.B. 540, 544. 

(rt) Mr. r. A. Landori (1936), 52 L.Q.R. ! 68- 172, htvs \igorousIy marahalled 
the array of judicial and juristic opinion in favour, and refers ta Pollock * m 
contemporaneous observation upon “the justice of the court's conclusion” 
((1904), 20 L.Q.R. 3, 4). Salmond and Winfield (at 306) say : '* while there can 
bo no doubt as to the soundness of the concluHions in this case, the reasoning of 
the court is ojien to the observation that the case was dealt with as if it was one 
of impossibility of performance, as in Taylof \. Caldwell ^ wiiich it clearly w^as 
not.” The contract is frustrated, “ not by supervening impossibility of perform* 
ance, but by superveuing impossibility of the fulfilment of the purposes with 
which the contract was made.” This test seems to the author, sound. Professor 
Buckland points out that there was no real imjxissibility. “ The hirer can use 
the seats out will see no show. But the whole intent of the transaction is 
frustrated.” The decision in Krell v. Henry ^ he observes, is “ i>8rfectly sound ” 
(46 Harv. L. Rev, 1290, 1291). From this case, »Scrutton, Charterparties, 119, 
deduces the principle of discharge by supervening impossibility of performance 
** (iv) where circumstances, of which the parties must have regarded the continued 
existo^e as essential to pexfonnknoe, cease to exist.” 

(6) On the other side is WilUston : performance is impossible, but the “ expected 
vedm of performance [has been] fortuitously destroyed” (s, 1954). (WilUston 
recotipaises that the justice ” of tbsae decisions is ” plain ” (s. 1935).) Ncr does 
s» 4©l of The KeskUmesii, Hm*W! 9 isknee of Essential Facts otlm than 

' SOa 
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In Krell v. Heifkry^ by a eontraot in writing: of 20th June, 1902, 
Henry ag^reecl to hire from Krell for £76 a. flat in Pall Mall for 
tny days, 26th and 27tli June — during the days (not tht* 
nights)."' The eontraot contained no reference to the coronation 
procession (which had been announced to take place on those 
days and to povss along Pall Mall), or to any other purpose. 
An announ(*ement was exhibited in the window's of Krell’s flat, 
stating that window^s to view the (joronation pro(‘ession were to 
be lei. The housekeeper told Henry that Krell was willing to 

Things or Persons includp the “ Coronation Cases,” which are found in the 
Chapter on “ (\)ndition8 ” (ch. 10, Topic 3 : “ Constructive Conditions and Failure 
of Consideration in Promises for an Agreed Exchange ”) under the heading 
“ Frustration of the Object or Effect of the Contract (s. 288). 

(c) Professor Gutteridge oritioisos the derision : “ the i*eal issue was whether 
the eonsidoMtion had failed or not ” (51 L.Q.H. 100). 

id) Profissor Bi^kland observes : “ Although the court in Krell v. Henry made 
a di^isioji ^\}iich is itself jMJrfeetly sound — it transformed the nile laid down in 
Stubbs J/oJffV'ell (1867), L.R, 2 K\. 311— that in a divisible contract work done 
must be paid for into the rule . . . that in a diMsible contract ‘subsequent 
im}>ossibiiity does not affect rights already acquired ' '* (46 Harv. L, Rt»v. 1290). 

(e) Lord Wright criticises the decision more severely, describing the extension 
of the doctrine in the “ Coronation Seat Cases ” as ‘‘ illegitimate.” “ Iii such a 
ease it would seem that each party was able to give or to recei\e all that the 
contract specitied, and it would seem that in future any court not bound by 
authority would so hold ” (Legal Essays and Addresses, 256). Furtljer, in delivering 
the advice of the Judicial Committee in The Maritime Fish Case (1935J A.C. 524, 
528, 529, and in discussing Krell v. Henry^ Lord Wright declared : “ The 
correctness of that decision has been questioned, for instance, by Lord Finlay, 
L.C., in Larrinaga v. SocUte' Franco- Americaine (1923), 29 Com. C’as. 1,7; Lord 
Finlay observed : ' it may be that the parties contracted in the expectation that 
a particular event would happen, eacJi taking his chance, but that the actual 
hapi^ning of the event was not made the basis of the contract.’ ” Lord \\>ight 
continues: *^The authority is certainly not one to be extended.” Mr. Landon 
has pointed out that Lord Finlay’s opinion, expressed in 1923, was based upon a 
doubt of I’oiluck in an out-of-date edition (8th ed,, 439), which he hud withdrawal 
) in the 9th edition of 1021. See, however, the eomments upon Krell v. Henry ^ in 
^^ffhe Constantine Case [1942] A.C. J54, 164, 183, 198, per Viscount Simon, L.C., 

' "mil Lert-d W right and Ixird Porter, 

And see McKiroy and Williams, Impossibility of Performance, 88-104. 

(/) Mr. 1), M. Oorelon (of Canada) vigorously joins issue ivith Mr, Landon ((1036), 
.52 L.Q.K. 324-326) : “ If, before the contract w'as signed, the lessee had 
said to the landlord f^ic] : ‘ Oh, I must have n proviso that, if the proeession do 
not take place, the deal is off,’ I think the landlord would have retorted : ‘ Ko ! 
you are trying to make roe take the risks, and you are the one to take them ; you 
are the one who is going to make the big profits if things go right. Either you 
sign an unconditional contract, or 1 will deal with someone who will.’ ” In the 
decision, Mr. Gordon finds neither “ justice,” nor even “ common-sense result.” 

“ The foundation of the contract ” is a question of fact, having regard to all 
the circumstances: see per Vaughan Williams, L.J., in Krell v. Ihnry fl9031 
2 K.B. 740, 751, and per Romer, L..J., at 755. See also per Viscount Haldane in 
the Tamplin Case [1916] 2 A.C. 307, 407 ; and see per Viscount Maugham in 
The Constantine Case [1942] A.C. 154, 164. 

With great respect. Lord Wright’s analysis of what the court really does 
(op. rtV., 255, 268), exactly fits the “Coronation Cases.” Let the jurist. 
Lord Wright, answer Lord Wright the judge : “ There is a contract ; something 
has hajj^ned under it wMoh the parties have not provided for because they did 
pot anticipate it ; it is unjust i|iat the parties should continue bound#” 
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let the suite for th^ purpose of seeing the procession for both 
days, but not nights* Henry paid a deposit of £26. Owing to 
the serious illness of the King, the processions were cancelled. 
Henry refused* to pay the balance of the rent and counter- 
claimed for the return of the deposit. Darling, J., Jiekl, citing 
and following the judgment of Blackburn, J., in Taylor v. 
Caldwell^ that there was an implied condition that the pi'ocession 
should take place, and gave judgment for the defendant on th<^ 
claim and the counterclaim.^ 

if it had been brought to the knowledge of these 
parties that the procession might not go by, would they not 
iiave said, * Of course, if the procession does not go by, the 
A^iudows are useless ’ ? 

On appeal? 1 he counterclaim was abandoned. Krell ( untended 
that the contract w’^as absolute and that by suitable words 
Henry might have guarded himself against the risk. Henry 
argued that the r(*al question was: What wan th* bargain f 
The c(*rtamty of the coronation and the procession w^as the 
basis of the (*ontra<*t.’^ It was im})ossible for the plaintiff 
to gi\e what 1 h‘ bargaim^l for; th<‘n* was a Mat failure of 
confiideration. 

(a) AHSutned Hafds of the Vontraef 

Vaugluin Williams, L.J., deliv(*red a considered judgment. 
The real question was how’ far the ])rineipl(‘ in Taylor v. Caldwell 
extended. yiekoU dr Knight v. A Mon, lidridgf c(* Co.y^ had 
appli(‘d this ]>riiiciple to the 

“ ccftmtion or non-existence of an <*\ press condition or state of 
affairs^ going to the root of the contract, and (essential to its 
performaii(*e.’’^ 

But the prineiph* was not limitisl to cases where tlie (‘vent 
causing the iiuj)Ossibility of performants* was the destruction or 
nou-existenee of th(‘ subje<*t -matter, or of some condition or 
state of things expressly nuuitioned in the contract. I( is 
suffleicnl “ if that condition or state of things clearly appears 
by extrinsic evidence — 

to have been assumed by the parties to b(‘ the foundation or 
basis of the eoiitract, and the event which caus(\s the 
impossibility is of su(*h a character that it cannot i*casouably 

« (l$63), 3 B. & S. 826. 

( 1002), 18 T.L.R. 823. Soo the cases put in argumcsit, <ui lor. 

** lb., at 824. 

* flOOl] 2 K.B. 126. Stv Huni <(* Wormsir, Ltd. E. D. SasHooti d' Co. (1920), 
T) LI. L. Rep. 72, 109, where a contract was frustrated by casualty to a named 
ship which ceased to be a cargo-carrying vessel in February-March, 1920, when 

expected ready to load.” 

* 1 1903] 2 K.B., at 748 ; author’s italics, 
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be supposed to have been in the contemplation of the 
contracting parties when the contract was mado.”i 
One must first ascertain, not necessarily from the terms of 
the contract, but from “ surrounding circumstances recognised 
by both contracting parties,” what is ” the substance of the 
contract.” NcH, one must ask — 

‘‘ whether t^at sub.stantial contract needs for its foundation 
the assumption of the existence of a particular state of things. 
If it does, this will limit the operation of the general words, 
and in such case, if the contract becomes impossible of 
performance by reason of the non-exist(‘nc(* of the state of 
things assumed by both contracting i)arli(‘N as the foundation 
of the contract, there will be no breach of contract thus 
limited.”' * 

Tlu' t('rm ” iinposMble of ])erformance,” it is true, was used 
in the judgment, yet it was quite “possible " for Krell to let, 
and for Henr> to take, the flat. liut the “ suhstance ” of the 
contract was to let and t<» take rooms /or the purittm of enabling 
Henry 1o see pnrtienlar proe<ssions ; in that sense, uiion the 
cancellation of the ])rocesMons, the contract hatl clearly become 
“ impossible of performance.” 

The taking ])lace of those processions ” was legarded by both 
parties as the foundation of the contrail”: it “cannot 
reasonably be supposed to liave been m the contemplation of 
the contracting parties, when the contract was made,” either 
that the coronation w'ould not be held as proclaimi'd, or that 
the proces.sions would not take place along the ]troclaimed route. 

The plaintiff liad argued that if, under tho.se circumstancc.s, 
the contract was dis-sohed, 

“ it would follow that if a cabman was engaged to take .somi*- 
one to Epsom on Derby l)aj at a suitable enhanced price for 
' , such a journey, say £10, both jiarties to the contract would 
be disciiarged in the contingency of the race at Epsom for 
some reason becoming impossible.” 

Vaughan \Miliams, L.J.. did not agree : “ Tlic happening of 
the race w'ould not be the foundation ol the contract.” The 
purpose would be to go to the Derby and the price w'uuld be the 
higher ; but the cab had “ no special qualilieatioris . . . for 
this particular occasion.” “ Any other cab would have done as 
well.” Moreover, the hirer could still have said : “ Drive me to 
Epsom. I will pay you the agreed sum.”* 

Here, on the other hand, for the letter as for the hirer, the 
processions and the position of the rooms were the basis of the 
contract ; if the King had died before the coronation, the hirer 
could not have insisted on the rooms. Each case* depends upon 
its own facts ; three questions must be asked : — 

* /6., »t 760, 761. 


>i:i903j2K.B.,ftt749. 




nkum Of ill 

First, what, having regard to all the (circumstances, was 
the foundation of the contract ! Secondly, was the perfomance 
of the contract preventc*d 1 Thirdly, wjis the event which 
prevented the performance of the contract of such a character 
that it cannot reasonably be said to have been in the 
contemplation of the parties at the date of the contract ? ” 

If the answer to all these questions is yen, 

both particH are discharged from further performance of the 
contract.’’* 

(h) Parol Evidence Admissible 

In determining whether the implication ought to be made, 
one must look not only at the tcords of the eontraci, 

but also at the* surrounding facts and the knowUnige of the 
parties of those facts. 

Vanghaii Williams, L.J., uses the term frustration ’’ : — 

In tliis <*ase,’’ he says, “ where we liav<* to ask ourselves 
whetlu^r the object of the contract fnisf rated b\ the non* 
lmpi>eniiig of the coronation and its ])rocessioii on tin* days 
l)ro<dainied, parol evidence is admissible to show that the 
sul)je(*t of tin* eoutra<*t was rooms to view the coronation 
l)ro<*e.sHion, and was so to the knowledge of lioth parties. 
When on(*(* this is establish(*d, 1 see no diffl<*ult> whatcA’^er in 
this case.”* 

(c) The Krell \ . Henry Rule 

Whether tin* fact be that ** the direct h abject of the conirart 
should ])erish or fail to b(* in exist (*i)ce at the time of 
jierformance of the (»ontraet ’’ ; or that a state of things or 
eondition (»\})ressed in the (contract and essential to its 
performanee persists or fails to be in existence at that time ” ; 
or that the condition Avhich was in the eontemplation of botli 
parties, the* foundation of the (*ontract ’’ is not expressly 
ineiitioued : in all these eases the principle of Taylor v. CaldwelP 
equally applies.® 

When tlie whole judgment is <‘onsidered, the r(*asoiung of 
Vaughan Williams, L.J., in ICrell v. Henryk is clear, logi(*al and 

^ [19031 *2 K.B., at 751 ; authors iiahos. 

/ft., at 752, following Jarkwn\ /’avf (1S73), L.K. 8 i\V, hU; (1874), 
l.uR, 10 VA\ 125, mfnL 474-470. 

® 1 1903] 2 K.B., at 7.54 . author's italioH. See, also, /wr Scnitlon. mgn^ndo^ 
in The Comptoir Case [ 1920J 1 K.B. 868, 883j; nz/w, .V>*) : It is the the duty of 
court to construe a contract "With the aid of suiTounding circutnstauces found by 
the judge or other tribunal function it is to find the facts** (Pehn v. 

Burneae (1863), 3 B. k S. 751, 756, is citwl). And this, in his judgment; ‘'the 
circumstances under uhich the contract was made, wliicli tlie I'ourt is entitled to 
know in eonstrmug the contract, are facts to be found by the judge, and their 
importance to the commercial adventure may be a fact which aaswts the court 
materially m coming to a conclusion ** (ift., at 898, 899). 

* (1863), S B. 4fc S, 826. * 119U3J 2 K.B., at 754. 


* [1903] 2 K.B. 740 
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convincing. The rule in Krell v. Henry when conjoined^ in the 
course of the War of 1914, witli the rule of frustration of voyage, 
in Jaehson v. Union Marine Insurance Co.^ has produced a 
strong current of modern authority that frustration of the 
adventure is a general doctrine applicable to all contracts.^ 

{d) Question of the Cimimstanees 

In Herne Bay ISIteam Boat Co, v. Button.^ the same Court of 
xVppeal, on the facts of that case, came to a different conclusion. 

A Eoyal Naval Keview was publicly announced to take 
place at Spithead on 2Sth June, 1902. The company entered 
into a wTitten agreement mth II that tlic Cynthia should be at 
his disposal to take pass(»ng<‘rs fronj Hcrn(‘ Kay to rietr the 
naval review, and for a datfs num ronnd ifu fleet; also^ on 
29ih June, /or similar purposes. The ])ric(* uas £250, payable 
£60 down, balam^c before the ship left Herne Ka> . 11 paid the 
deposit vi)(*n the agreement \vas signed. On 2511) June the 
review vas officially cancelled, but on 2Hih and 29th June the 
fleet remained anehorid at ^Spithead, The company s^^iftly A\ired 
to H: “What about Cynthia.^ She ready to start six 
to-morrow. VVfiiting cash.'" Receiving no reply, the ship 
resumed her ordinary sailings. On 20th June H repudiated 
the contract. The company sued him lor £200, the balance, 
reduced, at th<‘ trial, by £90, being the j)rotits they had made 
during the tw^o days. Jt w^as held that the naval review^ was 
not the sole basis of the eontrael ; no total failure^ of consideration 
had oeeurred, ami no total d<‘striietion of th(‘ subject-matter. 

The plaintiffs argm‘d that one of the jmrposes of the contract 
w^as to cruise round the Ue(‘(, whi<*h w'as <[uite possibh*. 

For tin* defendant it was submitted that the sole object of 
the contract was that the ship should be a “ r(*view*VLsiting 
ship ; as such, the ship never existed and the eontraid was 
impossible of performance. 

Vaughan Williams, L.J., said that the happening of the naval 
review was not the foundation of the contract. This w^as 
similar to a ease* wln*re a person had engag(*d a brakt* for Epsom 
but the rae(*s WH*re postponed owing to infectious disease.* 

" 1 {IS74), L.U. JO (M>. 125, 471. Sw (’hr^rh'y, S Alocl. L. 80. 

* Thus MetJardie, J., in the Blackburn Bobbin Case 1 1018] 1 K.B. .HO, 545 - 

“ It is obvious that what 1 will call the Krell v. Henry rule as now formulated 

is thex>retically c^apable of applicati<^ to all contracts . . 

McCardie, J., ind(^, classified the cases on frustration during war as particular 
applications of the Krdl v. Henry rule : [1918] 1 K.B., at 547, 648. 

^ [1903] 2 K.B. 683. Judgment was delivered on 6th August (the day of the 
argument), five days before the considered judgment m Krdl v. Henry. 

* [1903] 2 K.B. 083, at 689. Williston approves the decision in this case, which 
can be supported on the facts (s. 1964), but Mr. London rightly says that ** the 
oontsraty remits reached ’* in this case and in the imaginary case put by Vaughan 
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^ 6. FitUSTEATION OP ADVENTtlEE OF CHARTBEPAKTST , 

A delay in carrying? out a eharterparty caused by 
something for which neitlier party was responsible, if so 
great and long as to niak<* it unreasonable to require the 
parties to go on with the adventure, entitled either of theni^ 
a1 least while the contract was e’^ecutory, to consider it at 
an eiid/^^ 

(a) BlocJcad( ; Unremonable Dday 

The eff(K t of such a state of tiungs as an eflective bloekade 
ot the port of dLscharge is nut merely to excuse delay in the 
carrying out of the eontraid, but (that) after a reasonable 
time, it relieves the parlies, the contract being altogether 
(executory, from the performance of it : (hipd 
It was agreed by chart erpart\ that the defendants’ vessel 
should, with all convenient speed, sail as directed by the 

’•Williams, LJ, “ aie more difhciilt to leconcile 'with the itquirementft of 
expediency ” (.)2 L.Q R., at 171) 

See Minmvitth v. Cap de Farih {Lo}idHt>), Ltd, (1936), 02 T L R. 413, 414, 
Inhere the question arose ^vhethel the leadei ot a band "was entitled to be paid by 
a K at am ant for six da vs duniiir vhich. h\ uason of national mourning on the 
death of His late Majesty Geoige \, the lestauiant uas closed The tontract 
lontamed a no play, no pay ' ( la use On Monday, 20th January, the late Kmg 
wafc stnously dh On 'fucsdin, all places ot entcitainraent in London \vert 
( losid , on the remaining four nights tho’v ''ere open. Foi those four nights the 
plaintilf was entitled to bt paid 

‘ Per Earl Lorobuin lu the 2'ampUn Vabc jllUbl 2 A(’ 397, 404, using the 
language of Loid Blackburn, and lefeiimg to Gapd \ hmtth (1S7‘2), L.R. 7 Q.B, 
404 , Jackson v. Union Marine Insurants Co , Ltd (1S73), L.R S C P 572 (1874), 

LR 10 C’ P. 125, Dakl *V(/vom, Donkin d Co (1881), b App Cas 38. In 
Anil \ Henry, Vaugiian Williams, L J , utts and purjiorts to follow Jnck^on\ 
Ca^f 

2 l.rfitc i cases show that the principle is the same, c\en if the c out i act has been 
part pu formed. See par Siimnei m the Bank Line Cav [ 19191 A.C. 435, 465, 
See also Bnisaudr Thame*> ami Merseif Mannt Insurance Co [1897] A.C. 609, 
612, 613, where the steamer’s main shaft i>i oke during the xoyagt and the necessary 
delay foi repaiis fiustiatcnl the obj<»et of the ad\enture. \nd sec^ Emhiricm v. 
Sydney Bad d- Co, tl9l4J 3 K.B. 45, 53, 54, wheie, upon the declaiution of war 
between Greece and Turkey, the chaiteitis cancelled the chartei party because the 
ship, if she had attempted to leave the Black Sea, would ha\i been captured. 
Sorutton, J., held that the charterers were justified, e\en though a portion of the 
cargo had b^n loaded : 

“ Commeicial men must not be asked to wait till the end of a long delay to 
find out fiom what in fact happens whethei they aic bound by a contract or 
not , they must be entitled to act on reasonable commercial probabilities at the 
time when they are c»ll(»d upon to make up their minds.” 

And see Lord'WnghUs speech m The Denny Mott Case (1944] A.C. 265, 278: 
** . . . the leal prmciple which apphet in cases of commercial responsibility is 
that business men must not be left m indefinite suspense. If there is a reasonable 
probability from the natuie of the interruption that it will lie of mdefinite 
duration, they ought to lie free to turn then assets, their plant and equipment 
and their business opciations mto activities which are open to them, and to be 
free from commitments which are struck with sterility for an uncertain future 
period,’* 

» (1872), 7 Q.B. 404* 412, per Blackburn, J. 
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iglaintif f B and load a cargo of coals, and that as soon as wind and 
woather should pemtit, should proceed to Hamburg and there 
ddiVer the cargo, restraint of princes {inter alia) excepted. The 
defendants refused to load and to carry out the charterparty. 
The defence was that before anything had been done under the 
contract, war broke out between Franco and (Tcrmany ; that 
Hambmrg was blockaded by the French fleet : that England 
remained neutral, and that it became unlawful for the 
defendants, British subjects, further to carrj' to Hamburg on 
a British ship. Further, except by 3'uuuing the blockade, the 
charterparty could not be carried out within a reasonable time. 
The pleas disclosed a good defence : performance was prevented 
by “ restraint of princes.’’ 

The defendants miglit have loaded at Newcastle, but since 
there was an obstacle to their carrjiug the <*oal to Hamburg, 
‘‘they were excused from taking the initial step.” A blockade 
is an act of State, and therefore, a restraint of princes. The 
defendants’ duty was to wait a reason.able time to see if the 
restraint was removed.' 

Blackburn, J., .said that the ship and the cargo wer(“ not 
bound to be kept ready, perhaps for years. 

“ It would be most inconvenient to give such a construction 
to the contract, and would be to frustrate the rerp objni of 
such a contract, viz., the sjieedy transport of the shipiier’s 
goods, and the remunerative employment of the shipowner’s 
vessel.”* 

“ The object of each of them was the can ping out of a coni’ 
merdal speculation within a reasonable time ; and if riHitraint 
of princes intervened and lasted so long as to make this 
impossible, each had a right to 8a>, ‘Our contract cannot 
be earned out ’ ; and, therefore, the sliiiiow iier had a right 
to sail away, and the charterer to sell his cargo or refrain 
from procuring one, and treat the contract as at an endl'^ 


{b) Dday Frustrating Commercial Upcculalion 
Where “ the time necessary to get a ship off. and repairing 
h^ so as to be a cargo-carrying ship, was so long as to put an 
end in a commercial sense to the commercial speculation entered 
into by the shipowner and charterers,” the charterers were not 
bound to load the ship ; the contract was at aii end : Jackson 
V. Union Marine Insurance Co., Ltd.* 


* (1872), L.R. 7 Q.B,, at 410, 411, jur CJockburn, 

*Ib., at 412; author’s jtaliOH. HadUi/ v. Clarie (17«0), 8 Term Kep. 2W, 
where the cai^jo was already on lioard befort the embargo, was duitmgutehed. 

* lb., at 413 ; author’s italics. 


* (1874), L.lt. 10 C.P. 125. 141, per BramwcH, B. 
Union Fire Ineuranee Soetetp [1987] 1 K.B. 1, 41, or 
Womtser, Ltd, v. U. D. Humoon <£• Co. (1920), 5 LI. L. 


See hulukundta v. Xmrwieh 
r Scott, L,J, And see Hurd tk 
Rep, 72, 199; 
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In November, 1871, a shipowner entered into a eharterparty 
by which the ship was to proceed with all despatch from Xiverpool 
to Newport and load a cargo of iron rails for San Francisco. 
On 2nd January, 1872, the ship sailed from Liverpool, and 
on the Srd , she got aground in Carnarvon Bay. On 18th February 
she was got off ; not until the end of August was she 
repaired. Meanwhile, on 15th February, the eharterers threw 
up the eliarter and cluirtewd another ship ; the rails we^ 
wanted for the construction of a railtvay. The cliarterers, it 
was held, were not bound to load ; there was a loss of chartered 
freight by penis of the sea.* 

The effect of this decision is stated thus, by Brett, J. : — 
“Where a contract is made with reference to certain 
anticipated circumsiancw, and where, without auv default 
of either party, it becomos wholly inapphcuble to or impossible 
of application to any sucli cir<*uiiistance8, it ceasi's to have 
any application ; it cannot be applied to other circumstances 
which couhl not have been m the coutein plat ion of the parties 
when the contract was uiade.”^ 

On appeal, the decision was affirmed.® Braniwcll, B., delivered 
the majority indgnient.* 

The jury had found tli.it the conU mphtU'd vo^age had Imsshuc 
impossible ; a voyage after the .shij* was repaired would have 
been 

“ a difterciit voyage . . . different as a different adventure — 

* See the careful anal>8i8 bv lirett, J., in (I87S), LR 8 (\P 572, 578, 580, 
ettmg Mac Andrew \ Okapplt (1800), L.R 1 (\R 043, 648, where Willed, J., said ; 
** A delay or deviation wluch . goes to the is hole root of the matter, deprivi'*^ 
the charterer of the whole Iwnefit of the contract, oi cntinhf /rnstreUe^ the objed 
of ike charterer in chartering the ship, an anawti to an art ion for not loaditig 
a cargo , but (that) lotwi, delay, or deviation abort of that an action for 
daniageu, but doo« not defeat the charter ’’ (author's itahca). 

® (1873), Ii.R, 8 (' P , at 581, i ited with approval bv Lord Sumnei, m the Ihfji 
Com 11920] A.O. 497, ,708. In the CViurt of Common Pleas, Bo\ ill, C J., dissented* 
He propounded, with much learning, the old \ icw “ The law has no power to 
make a contract different from that which a })erson has entered into ... If a 
man chooses to enter mto a contract to do a particular act, he is bound to answer 
for it, although the performance of the Act may be preventt'd by the occurrenoe 
of unforeseen circumstances which it was beyond his power to control, and which 
have arisen from no act or default of his own*, bet*auHc he might and ought to have 
provided for the contingency by his contract " (L.R. 8 O.P , at 585, 586), 

(1874), L.R. 10 (’,P. 125 (Exchequer (liambers), Cleashv. B, dissenting m a 
long and reasoned judgment. No time limit was specified m the oharterparty. 
Certainty in obligations is essential ; wheic the imrties have specided a provision 
upon a particular subject, ejfpressum facit ctsmre iaettum (at 128). By introducing 
an impuoation grounded on convenience, the course of contract is most di^mtit 
and probtomatiea! (at 131). ** A construction which gives a oertam, clear and 
precise rule of conduct to act by in all cases, upholc&ng a contract/’ is to he 
preferred '' to one which introduces uncertainty and dtfiScuUy as to conduct and 
admits of reasons for defeating a oonfract" w^hiob are to be derived from 
considerations of interest at the time (at 132). 

* Blackburn, Mcllor, Bosh, JJ,, and Ampidett, B., conoomd. 



4?e JfUWCIAL BASKS OP PBUBTRATION 

' a voyage for which at the time of the charter the plaintiff 
had not in intention engaged the ship, nor the charterers the 
cargo ; a voyage as different as though it had been described 
as intended to be a spring voyage, Tvhile the one after tlie 
repair would be an autumn voyage.”^ 

The contract, it had been argued, Avas not to perforin a 
definite voyage, but to carry a cargo of rails at a future time, 
however distant, provided that the vessel sailed to Mewport 
with aU possible despatch (perils of the seas excepted). “ Ileuson 
and good sense” reqmred that the charter be interjireteil as 
meaning that the vessel shoultl arrive in time for the voyage : 
this was a condition precedent. Non-arriA'al “ at such a time 
that in a eommercial sense the commercial speculation entererl 
into by the shipowner and »-hartcrcr.s should not be at an end, 
but in existence,” put an end to the contract.® 

“The same argument differently put” led to the same 
result: “Where no time is named for the doing of anything, 
the law attaches a reasonable time.” In this eharter, there 
AVas an implied condition of a reammnble tinu. 

“ The charterer has no cause of action but is releaseil 
from the charter. When 1 say he is, I thuik both are. The 
condition precedent has not been periormod, but by default 
of neither. It is as though the charter were cunditioiud on 
peace being made between countries A and B, and it was 
not, or as though the eharterer agreed to load a cargo of <-oals, 
strike of pitmen excepted. If a strike of probably long <lura* 
tion began, he would be excused from putting the coals on 
board, and would have no right to call on the shipowniT 
to wait till the strike was over. The shipowner would be 
excused from keeping his shiji waiting, and have no right 
to call on the charterer to load at a future time.”* 

Thus, if A, who enters the .service of B, becomes ill and cannot 
perform bis work, no action will lie against him, and B may 
engage another ser\'ant “ if his [,vr. A’s] illness would iiiit 
an end, in a business sense, to their business engagement, and 
would frustrate the object of that engagement.”* 

“ Not arriving in time for the voyage contemplated, but 
at such a time that it is frustrated, is not only a breach of 
contract, but discharges the charterer. And so it should, 
though he has such an excuse tliat no action lies.”* 

“A loading of cargo in August would have been a new 
adventure, a new agre.enient.” 

This judgment pre-figures the reasoning to be apjibed forty 
years on. 

» (1874), L.B. 10 C.P. 125, at 141. /A., at 1«. 

« (1874), L.B. 10C.P. 126, at 144, 14.6. 

* Ib., at 145. 


‘/A., at 148. 
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(e) The Legal Theory ; Lord WaUon 

Tn I)ahl V. KeUon^ Donkin 6: ('o./ a cljark»rpaHy provided 
that a «hip sliouUl sail to ‘‘ London Surrey (^ommercdal Bocks 
or as near thereto as she may safely ^jet.’’ The docks were 
full ; entrance was refused. The shipowner, it was hold, was 
not bound to wait for an unrtnsonable period until a diseharg^ing 
b(»rtlj in the docks could be assigned to the ship. Lord Watson 
expounds the judicial process b\ which the contract is interpreted 
and (in effect) a “constructive condition’^ is introduced: — 

“ When the parties to a mercantile contract, such as that 
of affnnghtment have not expressed their intentions in a 
particular ev<*nt, but have left these to implication, a Court 
of Law, in order to ascertain the implied meaning of the 
(’ontracd, mmi assume that the parties intended to stipulate 
for that which is fair and reasonable^ having regard to their 
mutual interests and to the main ohjecU of the eontraei. In 
some cases that assumption is the onlv test by which the 
meaning of tin* (ontrai’t can be as(*ertained. There may be 
many possihilities tvifhin the eontemplation of the contract 
of charierpartij \\ln(‘h were not actually present to the minds 
of flu‘ parties at the time of making it, and, where one or 
otluu of tliese possibilities becomes a fact, the meaning of the 
contract must he fake^i to he, not what the parties did intend 
(for th<\v had neith(*r tliought nor intention regarding it) 
but that which Ih parties, as fair and nasonahle men, would 
presumably hare agreed upon if, having such possibility in 
view, they had made ejipr(ss ptovision as to their several rights 
and liabiHfies in the event of its oii*urrence/'^ 

This, it is submitted, is the true basts of the modern doiirine 
of frustration of the adventure: the “implied condition is, 
in the last analysis, a ••constructive condition” read into the 
contract by the court and imputed to the jiartics. 

This classical exposition has been aec^epted by Lord Sumner as 
“ an authoritative explanation of the legal theory on which 
the doctrine rests . . 

And Lord Wrurht finds in i1 the esseme of his own view of the 
supplementing jiower ” of the court : — 

“ In short, in asciTtaining the meaning of the contract 
and its application to the actual oceurren(*es, the court has 

' (I SSI), App, Can, SS. 

^ (I SSI), (» App. ('an. 38, at »V0 , author'^ italics In the Tnim/i/iw Case [1910] 
5 A,<’. 397, 404, Kar! Loreburn dwiami that the lanjuruagt* used in theae three 
fharterjmrty a« to ** fruatration of the a<l\eiitun%” merely adapts it to the 
elaas of cnae in hand/' In other words, the rule is ‘•a mere apphcation to 
eoinmemal adventures of a broad contraetual principle,** per McCardie, J,, m the 
Bhekhum Bohhm [1918] 1 K,B. 540, 544. 

See Browning v Crttmlin Valley CoUieries [1936] I K.B. 522, 529, 

« In th^ Bank line Can [1919] A,C, 435, 459, 
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< to decide, not what the parties jictually intended, but what, 
as reasonable men, they should have intended. The court 
personifies for this purpose the reasonable man.”* 

> The Conslanitnc Cwte [1942] A . V . 1.5t. 18i). 


OHAPTEK XVIII 
FRUSTRATION BY WAR 

PAOK 


A. ARISING OUT OF WAR OF 1914 179 

1. Seaman's Contraoi’ of Service . . . . 180 

2. IlEQCismoN or Sinp ; Tf-mporary Inter- 

RCPTION . . . . 481 

(a) Th< Implied Condition ” . . . . . . 48.H 

(b) Not Tneonsistent leith Express Provisions . . 184 

(e) Disappearance of Foutuiation . . . . 48r> 

,3. Indefinite Detention of Ship on “ IUi.tic 

Rocnd ” .18.3 

(a) Definition of Frustration bp Delai/ . . 487 

(ft) CaneeUation Clause and Frustration . . 188 

4. Reqltsition and Frustration : Itui.ES . . 189 

5. Brii.mNG Contiuct : iNTERnri’TioN Des- 

troying Identity 490 

(a) Illegality of Performance ; (ft) Of Uncertain 
Duration ; (e) Identity of Work Destroyed ; 

(d) Resumption a Different Contract 


6. Identity of I’iiartered Service Destroyed 496 
(o) “ Helf-indveed Frustration " ; (ft) Frustration 

applies to Time Charter ; (e) Probabilities 

of Delay ; (<?) Partial Provision for Con- 
tingency ; (e) The Proper Test 

7. Contract for Sale of Unascertained Goods 600 
(a) As the Court sees the Parties^ Intentions ; 

(ft) Dissolution Automatic.; (e) Peace, Basis 
of this Contract; (d) Frustration a General 
Doctrine 
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8. Frustration, and Submission to Arbitration 506 

(i) In the Judieial Committee, 102H . . , . 506 

(rt) Arbitration Clawte at an end ; (b) Frus- 
tration not Dependent on Intention ; 

(e) Beseission Distinguished ; (d) Justice 
reeoneileM with contract 

(ii) In the House of Lords, 1942 .. .. .. 509 

(«) S(vpe of Arbitration Clause; (6) The 

Ilirji Mulji Case ; (e) Disputes “ undeC’ 
the Contrad 

(iii) In Nete York Court of Appeals, 1942 . . 512 

(fl) Where Rescission Alleged: (b) Where 

Frustration Alleged 

9, Frustrating Evfa’t in Parties' (Contem- 

plation 513 

(fl) Disappearance of Foundation of Contract ; 

(b) Cnless Contrarg Intention Plain 

B. DURING THE PRESENT WAR 515 

1. Advertising Contract; Express Provision 515 

2. Detention op Alien Enemy: Contract of 

Service Dissolved 516 

3. Eleitrk’ity i’or Public Lighting ; Abate- 

ment ('LAUSK . . 516 

1. Timber Agreement; Op-iton to Buy Yard, 

Unseverablk. . .. 518 

(rt) “ A Single Indirisible Agreement ” . . . . 519 

{h) All StipulatioHi go when Foundation gone; 520 

(f) .1 Dissenting Judgment ; Vosdraet Severable 520 

[d) Viscount Simon, L.C. : Ternnnation of a Lite 

Agrennent .. .. 521 

(0 Ijord Macmillan : You cannot slag the slain " 521 

If) Lord Wright : No “ indefinitf suspense " . . 522 

ig) Lord Porter : Consider " (Uoitract as a whole " 523 

(h) Restitution for Impronmtnts .. .. 524 

5, Carriage or Fruit for 1939-10 Season . . 524 

A. ARISING OUT OP WAR OF 1914 
The ilootriue thal upon frustration of tlic mutually contemplated 
adventure the contract is dissolvwl,‘ is of }>eneral application 
and may be applied to ang contratiA 

I '• * FnMtration of the oontract,’ ” l»rd Wright explmus in The ConslatUine, 
Cam [1942] A.C. IA4, 192, "is an elliptiral expression. The fuller and wore 
areurate phrase is ' irnstration of the adventure or of the commercial or {oaetieBl 
purpose of the contract ' Thw change in language corresponds to a wider 
conception of impossibility . . See the argument of B. A. Wright, K.C. 
(as he toen was), in In re Badisehe Co., Ltd. fI92lJ 2 Ch. 3S1, 3S1, 3fi2. 

*Sea |wr Earl Loreburn in the Tomlin Can |1910J 2 A,C. 397,404; per 
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The doctrine is not peeulinr to (*]iartors ; it is applicable 
to all contract. 

The doctrine it is submitted, applies ec|ually to a contract 
which creates a leanekold inierent in landr The (*ontraot dissolved, 
the estate in laud falls with it.’’ The question has been 
recently dis(‘ussed in The Crickletrood Case,‘^ in A\hi(*li judicial 
opinion in the ITonse of Lords was <'venly divid<»d. 

L Seaman’s Contrac’t of Sekm(t. 

Wliere a seaman^s eontrad of scrrnr for a two years’ voya^ye 
was inteTTiipt<Mi, upon the declaration of war, by the detention 
of the ship by the enemy and the internment of tlie cr(‘w% the 
contract w^as dissolved from tlie date of detention ; no furtln'r 
wages became payabl(» : Horlovk v. 

The adventure w’as . , . lost,'* said Lord Shaw ; “that 
stoppage and loss, having arisen from a declaration of war, 
must be considered to hav(» been caused for a jxTiod of ind(»tinite 
duration, and so to have etfected a solution of the contract 
arrangements for and dependent upon the completion or further 
continuance of the adventure."^ After discussing tin* prineiph* 
of “ the continued existence of the subject -maUer,’’ Lord Shaw' 
proceeds : — 

‘‘It Is manifest that the prhiciple last adumbrated was 
capable of a wider practical and logical appli(*ation than to 
the failure of a (*ertain rorpus. Tin* undtuiying ratio is the 

MoCardie, J., in the Blackburn Bobbin Cum ( IXlHj I K.B. 54U ri4r) ; prr Husselh *1. 
(as he then w^as), in In n BwUschc Co., Ltd. 1 1021 ) 2 (’h. 33 h 370 3S3. 

See also (lOlS)* Cd. S975, (jiiuted in (1930), Orn'l. nioo, \upnt. 

^ Per A. T. Lawrence, J., in tScotUnh yarigalion (*o.. Ltd. \. 11 . .1, is<tuUr J* Co. 
fl9l7] 1 K.B. 222, 240, infra. See the aigumeut of Scott, K.t’., in In re 
Badutcha Co., Ltd., swpra (at p. ,365), and theobstTvntionsof Uussfll, .1. (at 3S2, 383). 
And see the illuminating judgment of Mel'nrdie, J., in the Laninaqa Cmc (1922), 
27 Com. Cas, 100, 174-181. 

“ The condition is that a revolution of eircumstanee will dissolve the contract 
(by the operation of an implied condition) if the change of facts be such as to 
destroy the mutually contemplated basis of the bargain " (at 174), And again : 

The condition is the same in principle whether a subjeet-matUT be destroyed, 
or an actor fall seriously ill, or a set of circumstances regaitled by both parties, 
as the very basis of the bargain, ceases to exist ” (at 174, 175). 

*(1945), 01 T.L.R. 202, follow'ing Viscount Simon, and LohI Wright (Lord 
Porter reserving the point). Lonl Russell of Killowen and Lord (ioddard thought 
that a lease which creates and vests in the lesst^e an estate or intert'^t in land 
cannot be ended by frustration. 

See infra, 50S, For the opinions, infra. 571 -.’iSit 

They relied upon London and yiorilurn EsiatcH Co. v. I^cMimngtr [1910) 1 K.B. 
20, 24, per Lush, J. : infra ; Whitehall Court, Ltd. v. EttUnger 1 1920) 1 K.B. 080, 
686, 687, per Earl of Reading, C.J. ; Maith'^y v. ('urling [19221 - A.<\ 180, 1S5, 
186, per Bankes, L.J. ; at 210, per Younger, L.J. ; at 234-237, per Lird Atkinson 
Atkin, L.J., dissented, in the Court of Appeal (at 200). 

*[19161 1 A.C. 486 (Lord Parmoor dissenting), nvprn, 3S1, 3H2, Lord Atkinson 
carefully examined the decisions (at 495-506), 

4JW611 A*C.,at607. 
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faihive of sometliiiig which was at tiiie hasis of the oonteaet 
in the mind and intention of the contracting parties.”^ 

He points out how this raiio has been properly developed 
in recent years,” in particular, by KrtXL v. Eenry* : the principle 
extends to “ the cessation or non-existence of an express con- 
dition or state of things going to the root of the contract.” This 
view, he continues, is “ m entire accord with that doctrine of 
frustration of voyage which has become fully accepted since tlie 
case of Jackson v. Union Marine Insurance Co.,* with the 
doctrine underlying Taylor v. CcAdweU,* and with sound legal 
principle.”® 

Lord Wrenbury propounded the following principle : — 

“ Where a contract has been entered into, and by a 
supervening cause beyond the control of either party its 
performance has become impossible, I take the law to be as 
follows : If a party has expressly contracted to do a lawful 
act, come what will — if, in other words, he has taken upon 
himself the risk of such a supervening cause — ^be is liable if it 
occurs, because by the very h 3 T>othesi 8 he has contracted to 
be Uable. But if he has not expressly so contracted, and from 
the nature of the contract it appears that the parties from the 
first must have known that the fulfilment would become 
impossible if such a supervening cause occurred, then upon 
su^ a cause occurring both parties are excused from per- 
formance. In that <‘ase a condition is impUed that if 
performance becomes unpossible the contract shall not remain 
binding.”* 

2. BEQUismoN OF Ship ; Tempobast Intebbuptioh 

Where a ship, while under a time charterparty for sixty moniks, 
was requisitioned by the Admiralty when the charterparty had 
nearly three years to run, and where the charterers were willing 
to continue the agreed freight, the interruption was not of such 
a character that frustrated the adventure : The Tamplvn CaseJ 
The F. A. Tamplin, a tank steamship then building, was 

‘ 1 A.C., at 612. • [1903] 2 K.B. 740, 748. 

* (1874), L.B. 10 C.P. 126. « (1863), 3 B. & S. 826. 

* [1916] 1 A.C., at 613. ■ [1916] 1 AC., at 626, 626. 

’ F. A, TamplM SteamtUp Oon Ltd, v. Any(o*Amcrtoa» Petroleum Prodnett, IM. 
[1916] 2 AC. 397. So by Lord Buokmaater, L.C., Earl Lotobom aod 
land Parker of Waddington (Viscount Ualdane and Lord Atkinson dusentiiig). 

The arbitrator had awardM that (subject to the opinion of the oonrt) umo 
the date of requisition the charterparty came to an end. Atkin, J., decided aganst 
an implied condition that the steamer should remain lit for the carnage cf oit : 
the requisition did not terminate or suspend tliu uharterparty : [1916] 3 K.B. 
668, 674, 676. The parties did not “ neoMsanly ” contemplate that the steamer 
should continue to be fit to cany oil The charterers merely have to pay the 
fieight i they are not obliged to use the ship for the oairiage of oil. 
mt decision vsa aflhmed by the Court of Appeal t [1916] 1 K.B. 486. The 

31 
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chartered by a time oharterparty in May, 1912, for rixty calendar 
months from December, 1912, to be employed within specified 
limits for the carriage of oil — ^with an option to the charterers to 
ship oiher suitable cargo — ^in such lawful trades as charterers 
or their agents should direct ; £1,760 per month (reduced to 
£1,700 at tiie end of the first year) to be paid as hire. Arrests 
and restraints of princes were excepted. No voyage that would 
involve risk of seizure or capture was to be undertaken. The 
charterers might sublet to the Admiralty, the charterers 
remaining responsible. In December, 1914, the steamer was 
requisitioned for the Admiralty transport service in carrying 
fresh water for the fleet, until February, 1915 ; upon this 
requisition no question arose. She was then requisitioned by 
the Director of Transport ; was structurally altered ; and was 
fitted for the transport of troops. The charterparty had nineteen 
months to run. The owners claimed that the charterparty 
had been determined or suspended by the requisitioning and 
conversion of the ship. The charterers, who were willing to 
continue the freight (thinking jbo receive a greater sum than 
they would have to pay to the owners), contended that the 
charter subsisted. 

It was argued that the requisition had destroyed the vessel 
as an oil-carrying ship ; the commercial object of the adventure 
had been frustrated ; the contract was at an end, or at least its 
perfonnance was suspended. On the other side it was said 
^at the only interest of the owner was to get his hire, which 
was iHCserved to him ; the loss of use of the vessel affected not 
the owner but the charterer. Frustration — it was further 
contended — did not apply to a time charter. 

The charterers argued that, in effect, there had been a sub- 
letting to the Admiralty. If they were right — Viscount Haldane 
pointed out — ^they would be entitled to retain the largely 
increased monthly payment made by the Government and pay 
the owners the contractual sum, only. If the owners were 
right, the charterers could claim compensation from the Govern- 
ment, but the owners would be entitled to the hire paid by the 
Admiralty. Compensation, however, was not argued.* 

praent interruption^ said Bankes, L.J., was contemplated by the parties, and 
provided for in the exception, “ restraint of princes ” (at 491). 

Upon the law (as stat^ in the House of Lords, affirming the Court of Appeal) 
there was no dispute; the difference was upon the correct inherence from the 
facts : see per Viscount Haldane (at 406) ; and see per Lord Finlay, L.C., and 
liord Dunedin, in The Metropolitan WaUr Board Case [1918] A.C. 119, 127 ; and 

Lord Finlay, L.C., in The Bank Line Case [ 1919] A.C. 435, 442, 443 ; see alio 
Sorutton, 116, 120-122. 

Upon the facts, the pinion of the minority is, with respect, to be m^feired. 
9ee T. £. Scrutton, The War and the Law (1918), 34 L.Q.k 125, 126. 

at 410. Lord Parker, however, thought that both owner and charterer 
vouki be entitled to compensation. ** Owner,’Mn the Proclamation of 3rd Aagpet * 
1314, included all psr&s interested *’ (at 428)* 
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(a) The ImpUed CondUion ” 

Bari lioreburn gave the classic exposition of the theory of 
the implied term.” He declared that a court, while having 
no inherent power to discharge a party from performance of a 
contract, can examine the contract and the circumstances in 
which it was made, not to vary, but to explain it, 

in order to see whether or not /row the nature of it the parAee 
must have made their bargain on the footing that a partiouietr 
thing or state of things would continue to ewist 
And if they must have done so, then a term to that effect 
wiD be implied, though it be not expressed in the contract.’^^ 
Such a term can generally be implied only when the disenntinu- 
ance is such as to upset altogether the purpose of the contract/^* 
“ • . . no court has an absolving power, but it can infer from 
the nature of the contract and the surrounding circumstances 
that a condition which is not expressed was a foundation on 
which the parties contracted.^^* 

The language used in the cases on “ frustration of the adventure 
merely adapts it to the class of cases in hand/^ Then follows 
this test which has been quoted again and again : — 

Were the altered conditions such that, had they thought 
of them, they would have taken their chance of them, or such 
that as sensible men they would have sjiid, ‘ If that happens, 
of course, it is all over between us*’ What, in fact, was the 
true meaning of the contract t Since the parties have not 
provided for th<‘ contingency, ought a court to say it is obvious 
they w^ould have treated the thing as at an end t 


^ [1916] 2 A.O., at 403 ; author’s italios. 

Vis^unt Simon, L,C., in The Constantine Case [1942] AC. 164, 163, approves this 
exposition of the implied term — as the most satisfactory bans, I think* 
upon which the doctrine can be put ...” And Lord Wright refers to the 
languap of Blackburn, J., Earl Lorebum and Lord Sumner for ” the explanation 
which has been generally accepted in English law,” i.e., that ” frustration depends 
on the court implying a term or exception and treating that as part of the oonfraet ** 


*■* ” It is not enough, however, that this inference should be merely a reasonable 
inference to draw and nothing more. It must be an mferenoe which it is necessary 
to draw in order to effectuate the intention of the parties as revealed by the language 
they have uswi ” : per I-iord Atkinson, Lamnaea Case (1923), 29 Com. Cas, 11. 
FoUowed by Atkinson, J., in King v. MichaH Faraday, Ltd. [1939] 2 K.B. 763, 762. 

ni916J 2 AC., at 404. 

” What, in fact, was the true meaning of the contract ? ” — ^Lord Wright, after 
considering certain explanations of the doctrine, takes up this suggestion and 
deolam : If the question is still open in English law, I should prefer to rest the 
j^ciple simply on the true meaning of the contract, as it appears to the court ” t 
The Constanttne Case [1942] A.C. 154, 187. 

But see Lord Wright’s speech in The Denny Mott Case [1944] A.C. 266, 275, 
criticising Earl l4orebum’B that ; It is not possible, to my nttind, to say that, if 
they had thought of it, they would have said : * Well, if that happens, all is over 
between us.* On the contrary, they wotdd almost certainly on the one side o» 
the other have sought to introattoe remvattons or qualifioations or compensatloiis* 
As to that, the oourt eatmot guess,” 
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In the present case — ^although both parties expect^ years of 
peace — ^the continuance of peace was not a tacit condition of the 
contract. War might even enhance the value of the (wntract. 
if the interruption was unreasonable, that might be different ; 
interruption had not been unreasonable nor could it be inferred 
that it would be unreasonable. But before the five years had 
expired there might be many months during which the ship 
might be available. 

“ I thinlr they took their chance of lesser interruptions, 
and the condition I should imply goes no further than that 
they should be excused if substantially the whole contract 
became impossible of performance, or in other words 
impracticable, by some cause for which neither was 
responsible.”^ 

(ft) Jfot Inconsistent with Express Provisions 

Lord Parker, accepting the test of the “ implied condition " 
as a principle, depending upon a term in the contract, ssiid : — 

“ It is, of course, impossible to imply in a contract any 
term or condition inconsistent with its express provisions, 
or with the intention of the parties as gathered from those 
provisions.”* 

Moreover, a condition precedent defeating a contract before its 
execution began, is easier to imply than a condition subsequent, 
defeating it when it is part performed. Further, there had been 
no case hitherto in which frustration had been applied to a 
time charterparty, as distinct from a charterparty which 
contemplated a particular voyage.* The present contract did 
not contemplate any commercial adventure in which both parties 
were interested.^ The owners were merely concerned with the 
payment of freight by the charterers; the charterers might 
please themselves whether they used the ship.* Requisitioning 
was a “ restraint of princes ” for which the contract had expressly 

* Jb., At 405, 406. This test has been critioised as being too wide. Bee 
Pollock. 306 : SAlmond and Winfield, 308 ; McNair .01. 

* [1916] 2 A.C., at 422. 

"... there can be no disoharge supervening imposaibility if the expresa 
twins of the contract bind the parties to pmormance, notwithstanding that tbe 
snpervening event may occur,” said Viscount Simon, L.C., in The Constantine Case 
[IM2] A.C. 164, 163. 

’ Frustration applies equally to a time charterparty : The Bank Line Case [1910] 
A.C. 435, 462-454, per Lord Bumncr, infra, 497. 

sBut see The Souttr Case [1917] 1 K.B., 222, 250, per A, T. Lawrence, J.. 
infra, m. 

* “ But suppose the facts had been slightly different,” said Lord Dunedin, in 
The Metropeman Water Board Case [1918] A.C. 119, 129 : ” Suppose the Qovem* 
meat bad taken the ship, and had said they would pay nothing . . . and then 
suppose that the owner had sued the charterers for the hire during the period while 
the Government kept the ship. W/hat then 1 1 may be wrong, but it seene to 
me Giat it would have fitlkn within the lines of fiorloeev.Bml [1916] 1 AJQ, 496.** 
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provided : freight was to eontintte and the owners wctb to he 
free from liabiuty. liord Parker found it impossible to frame 
any implied condition without contradicting the express 
provisions and defeating the expressed intention of the parties. 

(e) JHsappearanee of Foimde^ion 
The principle of the disappearance of the ‘‘foundation of 
what the pa^es are deemed to have had in contemplation/* 
as laid down in the profound dissenting judgment of Visooipat 
Haldane, has already been quoted.* With the foundation, 
“ the contract itself has vanished.” Where the interruption , 
is “ simply one of an interim character,” the contract will 
be suspended : — 

“ The question must always turn mainly on the facts. 
But if the facts be such that it appears that the power of 
performance has been wholly swept away to such an extent 
that there is no longer in view a definite prospect of this 
power being restored, then the contract must be looked upon 
as being wholly dissolved, and the courts cannot take any 
course which would in reality impose new and different terms 
on the parties,”* 

The requisition enabled the Admiralty to use the steamer for 
purpo.sea outside the contract, and fpr an indefinite time. 

“ It is impossible for any court to speculate as to the 
duration of the war . . .”• 

The question must be decided according to eonditioma prevailing 
in February, 1915. 

“ The requisition was of a character so sweeping that I 
think the burden of showing that the purposes of the charter 
would continue to subsist concurrently with its operation 
rested on those who maintained the affirmative. Prima fame 
the entire basis of the contract, so far as concerned either 
performance in February, 1916, or performance at any 
calculable period in the future, seems to me to have been 
swept away . . 

If the foundation of the contract has gone, the contract has 
gone, and with it the “ restraint of princes ” clause introduced 
“ for the very purpose of saving the foundation of the contract.”* 

3. iNOBFINITE DSTSimON OF SHBP ON “BALTIC BOUND ” 
Where a ship, under a charterparty which contemplated a 
commercial adventure, namely, a BaJtie round (restn^ts of 

* [1916] 2 A.C.. st 406, 407 : wpra. 415. *76., at«7. 

* Ib., at 411. See abo iwr Lord Shaw in Bmioek v. Bad [1916] 1 A.C. 486, 607, 
610 i per Luah. J., in Odpd r. Smik (1872), L.R. 7 Q.B. 404, 414 ; oited, wifil 
approvid, by Visoount Simon, L.G., in TAe ttbroea Com [1943] A.O. 32, 41, 

*[1916] 2 AO. at 411. 

*806 the review of dm antbotitiea ia tlw dieemtit^i epeetii <g Lwd Atidiuon. 
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prmoes excepted), and contained a cancellation danse in the 
event of war, was, upon the outbreak of war, detained, 

the commercial adventure was frustrated ; the shipowners were 
not entitled to hire after detention : The Souter Caee.^ 

In The Souter Case, the company, on 30th June, 1914, let 
the DunoUy for “ one Baltic round ” at £975 per calendar month 
until redelivery at a coal port in the United Kingdom. “ ‘ A 
B(dtio round ’ ordinarily means a voyage to a Baltic port or ports 
vaith leave to eaiU at a port or ports substantially on the route thither, 
and returning from the Baltic to a coal port here, with leave to call 
at a port or ports substantially on the route to such coal port.”* 
Bestraints of princes were excepted ; no goods contraband of 
war were to be shipped ; the steamer was not to be required 
to enter a port which was blockaded or where hostilities were in 
progress or prospect. No voyage involving risk of seizure 
or capture must be undertaken ; in the event of war affecting the 
working of the steamer, the charterers were to have the option 
of cancelling the charter, or of insuring the steamer at their expense 
against all war risks. The charterers had the option to sublet 
and the option of continuing for “ one further Baltic round ” 
at £1,000 per month. On 4th July the DunoUy came on hire ; 
she proceeded from Hull to Kronstadt, and on arrival discharged 
her cargo, and under a sub-charter by the defendants began 
to reload props. On 6th August she arrived at Finland ; war 
having broken out, after the vessel was partly loaded the sub- 
charterers cancelled the charterparty. The plaintiffs declined to 
accept the notice of cancellation. After Ist August, the DunoUy 
was not allowed to leave for England ; and her detention 
continued. Upon 10th August the export of wood goods 
was prohibited. The vessel was uniusurable against war 
risks. The owners claimed hire of the vessel from 4th August 
to 4th November. 

Sankey, J., held that the doctrine of frustration of the 
adventure did not apply ; the charter wjis a time charU'r, 
subject to “ restraint of princes ” ; the common object was 
not frustrated. Secondly, since the sub-charterers couhl Jiot 
hand over the vessel free of cargo and commitments, they could 
not rely on their notice of cancellation.* On app(‘al his decision 
was reversed. 

, In the Weidner Hopkins Case the charterparty was in similar 
terms. The Auldmuir was chartered for “ two Baltic rounds.” 
There was a provision for the cessation of hire on the happening 
of certain events which did not include “ restraint of princes.” 

* SeoUuk Navigation Co., Ltd. v. W. A. Souter a Co. ; Admiral Shipping Co., 
m. V. Weidner, Hopbine Sh Co. [1917] 1 KB. 222. 

* AgtMd bcifewMn tlw pwtiM : per Swiafen Eady, L. J., at 234. 

•[1916] I KB. 676, 631, 
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At the end of the flrat round the charterers had the option of 
oanedting the charter ; no notice of cane^ation wot given. 
There was a pre-war sub-charterparty and — like the DunoUg^ 
the vessel was subsequently detained by the Bussian authorities. 
The owners claimed hire since 14th August ; to this Bailhadie, J., 
held that they were entitled.^ He doubted whether “ delay 
due to a cause contemplated and provided for by the charter- 
party, even though the delay itself is protracted beyond what 
might have been expected, ever amounts to frustration of the 
adventure . . . Again, delay to amotmt to frustration must 
prevent the fulfilment of the only objects for whidi both parties 
most have known that each of them entered into the contract.”* 
In a voyage charterparty, the charterer’s only object is to have 
his goods carried within a reasonable time and the owner’s 
only object is by such carriage to earn his freight. Undue 
delay defeats the objects of both. In a time charterparty, on 
the other hand, there was no object in common contemplation 
between the parties except that the charterers should have the 
services of the steamship for some legitimate purpose within 
the terms of the charterparty.”* The option to cancel was the 
only remedy available. 

(a) Definition of Frustration by Delay 

The decision was reversed : it is not the law that the doctrine 
of frustration has no reference to a time charterparty.* Never- 
theless, the “ very careful ” definition of the doctrine by 
Bailliache, J., was expressly approved by the Court of Appeal : 

“ The commercial frustration of an adventure by delay 
means . . . the happening of some unforeseen delay, without 
the fault of either party to a contract, of such a character 
as that by it the fulfilment of the contract in the only way 
in which fulfilment is contemplated and practicable is so 
inordinately postponed that its fulfilment when the delay is 
over will not accomplish the only object or objects which both 
parties to the contract must have known that each of them 
had in view at the time they made the contract, and for the 
accomplishment of which object or objects the contract was 
made.”® 


1 [1910] 1 K.B. 429, 437. 

* See also per MoCardie, J., in the Larrinaga Caw (1922), 27 Com. Cas. IW, 174 ; 
Put broadly, the condition is that a revolution of circumstanoe will disscdve 

the contract (by the operation of an implied covenant) if the change of fscts be 
such as to destroy the mutually contemplated basis of the baigain.*’ 

» [1916] 1 K.B., at 437, 438. 

^ See the Bank Line Caw [1919] A.C. 435, 452*-454, per Lord Billnner i ** * * 
time charters do not fall outside the rule ** (at 454). /n/ro, 497. 

* [1916] 1 K.B., at 436, 437 ; a^pproved by Swinf&n Kady and Bankes, L,JJF 
{1917] 1 K3. 222, at 240, 242, 243« 
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( 6 ) CaneeHatidn Clause and Frustration 

Swinfen Eady, L. J., said that in the Souter Case, the defendants 
wwre not entitled to give a notice of cancellation. Since no 
voyage involving the risk of captun* or seizure could be under- 
taken, this precluded the vessel from sailing from Finland 
I after Ist August. The cancellation clause provided for a 
partioular eontingeney, namely, war — but at a time when the 
charterer too* able to take one of two courses, viz., cancel, or 
insure against war risks. Here, the vessel was uninsurable ; 
nor could the charterer “ cancel " when the vessel had been 
defined indefinitely. 

The charter was for “ a particular marine adventure com- 
pendiously described as a ‘ Baltic round ’ — a voyage to the Baltic 
and home . . . ” ; although payment was calculated by 
rrference to the time, it was not for any definite timc.^ Both 
parties contemplated from the first “ a mercantile adventure — a 
Baltic round ” ; the enforced delay due to the war was 
“ of such long and indefinite duration as completely to 
frustrate the adventure in a mercantile sense.”* 

The contract was accordingly determined. The “Baltic round” 
was “ quite impracticable in a commercial sense.” 

“ The present charterparty was “ for a definite voyage out 
and home, the limits of which are completely defined by the 
mercantile language used, and which furnishes a standard for 
the computation of the time for which the charter is expected 
to continue.”* 

A. T. Lawrence, J., who thought these were time chartem 
not voyage charters — “ puts the matter very usefully ”* : — 

“ No such condition should be implied when it is possible to 
hold that reasonable men could have contemplated the 
circnmstances as they exist and yet have entered into the 
baigain expressed in the document.”* 

The ships were in the Baltic, unable to get away. A “ Baltic 
round ” was admittedly a matter of a f(‘w months ; the war 
might l^t for many more months, or even years. condition 
detennining the charterparty must be implied 
“if we are to attribute ordinary commercial reason to the 
parties to it.”* 

The charterer pays hire and gets “ no commercial advantage ” *, 
the shipowner keeps his ship available — at prt*-war ratos of hire. 

“ The subject of the contract is tlie sendees of the ship in 
accordance with the term s of the charterparty ; the owner’s 

* See careful distinction drawn by Bankes. L.J., . at 2M-24<I. 

» riflie] 1 K.B., at 236. * [1917] 1 K,B., at 239. 

« /»«r hati Sumner, in The Bank Une Case [1919] A.C. 43S, 460. 
*Cm7]lK.B.,at249. 

*0., as ^ also the exbaosttre judgment of McCardic. J., in Nuifior. 
Fmcm *00., Mr. JTmtwiefo Inthuim OuOtehafl [1918] 1 iC.B. 331, 339. 



swnifmitiON m 4^ 

object is, or should be, to afford those services, while the 
charterw’s object is to enjoy them ; it is true that the motive 
of each is money.” ^ 

The Charterers were not entitled to lay up the Auldmuir, nor to 
send her to the Mediterranean instead of on a Baltic round.* 

4. BEQursmoN AND Pedsteation ; Bedes 
Where a ship, under a time charterparty which exoi^ted 
restraint of princes but did not provide for cesser of hire in 
respect of interruption due to that exception, was requieiUonei 
for an indefinite period by the Admiralty, the conunercial 
adventure was frustrated ; the charterers were not liable for 
hire after the requisition : The Anglo-Northern Case.* 

By a charterparty dated October, 1915, to expire in November, 
1916, the owners agreed to let the Lowdale for eleven or twelve 
calendar months (subsequently extended) at £363 6s. per month. 
There was an exception clause including restraint of prmces, but 
no provision for cesser of hire. The steamer, unless lost, was 
to be redelivered, at the expiration of the charterparty. In 
July, 1916, the steamer was indefinitely requisitioned by the 
Admiralty and I'ontinued under that requisition until the end 
of the period of the charterparty and beyond ; the Admiralty 
paid £1,529 10s. jier month, but nothing to the charterers. 
The owners, after giving credit for the hire to be received from 
the Admiralty, claimed from the charterers £7,782 for hire from 
July to November, 1916. 

Bailfaache, J., said that the requisition was a restraint of 
princes and took the Lowdale entirely out of the control of 
owners and charterers. He thus summarised the law : — 

(i) Commercial frustration applies to a time charterparty.* 

(ii) The doctrine does not apply when the time charteror 
has the use of the vessel for some contractual purpose, even 
though this is not the particular purpose desired. 

(iii) The doctrine does not apply “ unless the owner is 
unable to give the time charterer the use of the vessel for any 
purpose whatever within the scope of the charterparty.” 

(iv) Whether the doctrine applies depends upon the 
circumstances of the case : 

” The main consideration is the probable length of the 

* See note 6, eupra, p. 488. 

* The Court of Appeal followod the reamung of the minority in tiie TamgUm 
Can [1916] 2 A.C. 397 ; aec ju«r BaiUtacfae, J. : [1917] 2 K.B. 8S. 

* An^NorOmn froding Co., IM. r. Eni^ Jones and Wdhams [1917] 2 K.'B, 7B; 
affirmed [1918] 1 K.B. 872. where Piokford. L.J., oitod the earefu •nmmaiy 
of tfaa rulw formulated Bidlhaoho, J., in [1917] 2 K.B.. at 83-85. 

t Stoo the Bmh Uot (km [1919] A.C. 436, 452-454, per Lord Sumnar, iafn, 497. 
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' total dei»ivation of use of the vessel as compared with the 
unexpir^ duration of the (*harterpart.y.”‘ 

(v) In time charterparties, “ the parties must have the right 
to cMm that the oharterparty is determined by frustration 
as soon as the event upon which the claim is based happens.” 

“ The question will then be what estimate would a reason- 
cMe man of business take of the probable length of the 
withdrawal of the vessel from service with such materials as 
are before him, including, of course, the cause of the 
withdrawal, and it will be immaterial whether his anticipation 
is justified or falsified by the ct’cnf.”* 

The question was the implication of a frustration clause which 
would not conflict with the provisions of the contract. 

“ The general rule of law is, of course, that no term can 
be incorporated by implication into a contract which conflicts 
writh some term expressed in the contract.”® 

The adventure was frustrated whether the position were 
considered as upon the date of the requisition, or was held in 
suspense until the termination of the charterparty.® 

6. Building Conteact ; Intberuption Desteoyinq 

Identity 

Where, by a pre-war contract, contractors agreed to construct 
and complete a reservoir within six years, the engineer being 
empowered to extend the time if difficulties should unduly delay 
the work, and where, by a notice lawfully given by the Minister 
of Munitions, the contractors were required to cease work, the 
contract, becoming for an indefiniti* period illegal to perform, 
was dissolved ; the interruption made the contract when 

* See the Bank Lint Case [1919] A.C. 436, 4.64, 455, ^ Lord Sumner : “ 1 agree 
oa tlie importance of this feature, though it may not be the mam and certainly is 
not the omy matter to be considered. The probabilities as to the length of the 
deprivation and not the certainty arrived at after the event are also material.** 

* n917] 2 K.B., at 83-85 ; author’s italics. Bailhache, J., did not approve 
of the ** wait and see ” doctrine in Atidrew Millar A Co, v. Taylor df Co. [1910] 
I K.B. 402. 

See Williston, s. 1958 ; Eeataiemewlt s. 466 ; McNair, 161-166. 

He propounds the following test : Would a reasonable man in the position 
of tho party allying ^stration, after taking all reasonable steps to ascertain the 
fiMts then available, and without snapping at the opportunity of extricating 
Umself from the contract, come to the conclusion that the interruption was <h 
sooh a character and was likely to last so long that the performance or further 
performance of the contract would really amount to the performance of a new 
contract ? If so, there is frustration . . . Moreover, the court will not let him 
suffer for a determination thus reached if subsequent unexpected events show that 
he was unduly pessimistic m his forecast** (165, IdB)# See also PauBoard v. 
Bpkro df Pond (1876), 1 Q.B.D. 410, 415, per Blackburn, J. 

»[l917]2K.B.,at86. 

^AOmed [1918] 1 ILB. 372, 377, 378. Pickford, L.J., described these 
propositioiis as a voty dear, careful and correct summary of the lair/* 
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xeBumed, a diflereot contract from the contract when interrupted: 
The Metropolitan Water Board Case.^ 

The contract wae made in July, 1914 ; the agreed price was 
£673,000. Time was to be considered as of the essence of the 
contract on the part of the contractor.” The Water Board 
were given a limited property in the plant provided. In August, 
1914, work began. By the be^nning of 1916, owing to Ihe 
difficulty of procuring labour, inadequate progress had been 
made ; to finish in the contractual time became impracticable. 
In February, the contractors were ordered to cease work and to 
hold at the disposal of the Minister their labour and their plant 
(of which £100,000 had already been provided). They accordiBgly 
sold a considerable quantity of the plant and, on behalf of the 
Minister, received £46,000. The Water Board brought an action 
claiming that the contract was binding. Bray, J., held that the 
contract was not terminated but merely suspended. 

On appeal it was ai^ued for the contractors that in the event 
of the withdrawal of the prohibition, an entirely different 
contract would arise. To proceed with the contract had for 
an indefinite p<*riod b«*en rendered illegal ; £180,000 had been 
expended ; the contractors were already out of pocket to the 
extent of £100,000, \^hich was indefinitely tied up. 

The Water Board contended that it was only a question of 
delay and extra expense, both of which could be dealt with under 
the clause providing for difficulties and delays due to specified 
causes. The contract was merely susi>ended. The parties must 
be taken to have coiiteinplateil the risks of war. 

(a) lUegatity of Performance 

Lord Cozens-Hardy, M.K., said that “ the continuance of war 
has in many cases bt*en held to be too uncertain to be regarded 
as temporary.”^ The parties could not have contemplat>ed the 
emeigency legislation evoked by the war. Nor did the 
contractual provision for specified difficulties and delays extend 
to the case of illegality. 

“ The mere circumstanee that the contractors mig ht lose 

> Metropdxtan If a<cr Board t. Diek, Kerr <b Co., Lid. [1917] 2 K.B. 1 ; [1918] 
A.C. 119. See also Kuraell \. Timber Operators and Contraetors [1927] 1 K.B. 299. 
A contract waa made in 1920 to sell all the merchantable timber growing ia a 
oertun foreat m Latvia. The purchasers were to have fifteen yean to eat the 
timbw. In 1920, the Latvian wvemment expropriated the forest, and tat five 
yearn it had been illegal to perform the contract ; the obatacle oontinaed. B 
was held that the property m the timber had not passed to the purchasers ; but 
Scrutton, L.J., said that even if the property had passed, so muon remained to be 
done under the contract that the doctnne of frustration would apply (at 312). 

The prevention waa “ aoffioiently permanent to defeat the adventure and 
n^e it a different advaature from that which the parties contemplated.’' 

'» 1 1917] 2 1C.B., at 21. See per Ludi. J., in Oetpei v. BmxA (1872), L.B. 7 Q.B. 
404, 414: per laud Shaw in HoHoek v. Beal [1916] 1 A.C. 486, 607. 610; per 
Viseount Haldane in the Tampim Case [1918] 2 A.C. 397, 411 ; and per Yiseonnt 
Siaum, L.0 m in Tile iibnm Out [1943] A.(L 32, 41. 
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money woold not snfflce to terminate the contract.* I 
my judgment on the view that it was the manifest intoation 
of the parties that there should be freedom of action on the 
part of both parties, and that there should be read into the 
contract an implied term or condition that the liability of 
performance should cease in the event of the Executive 
Government, acting lawfully and within their powers, making 
performance of the contract illegal and impossible.”* 

(6) Of Uneertain Duration 

Warrington, L.J., pointed out that temporary illegality does 
not determine a contract.* A clause suspending a contract, 
however, in the event of specified delays 

“ will not prevent it from having the effect of dissolving the 
contract if it is of such a nature as substantially to frustrate 
the objects of the parties or to render their obligations 
substantially different from those which they contemplated 
on entering into the contract.”* 

The action of the Ministry was not temporary ; it was likely 
to continue for the duration of the war, “ a i)eriod of uncertain 
duration.” The parties must have contracted on the basis 
that the contractors would be free to perform their obligations 
without interference by the Executive : — 

“ The action of the Ministry has deprived them of that 
freedom and for an indefinite time, and . . . therefore, the 
condition is not fulfilled, and the contract is dissolved.”* 
Though the construction may be physically posable,” and 
by expenditure “ commerdally practicable,” 

« the construction would take place under such altered 
cucupmstances that it would not ... be the performance of 
this contract.”* 

The performance of their obligations “ depended eesentuMy ” 
upon their continued power to use the plant ; the plant had 
been removed and was no longer available.* 

Both the direction of the Ministry and the removal of the 
plant dissolved the contract. 

And Scrutton, L.J., observed : — 

“ I cannot believe that a twenty years’ war (o6«t< omm) 
and twenty years’ ill egality would find ^e parties bound at 

^ See per Swinfen Eady, in Bekkaw^ Vaughan Co. v. C<mpan%a Minera 
de Sierra Minera (1916). 86 JL.J.K.B. 1776 ; (1917). 86 L.J.K.B. 439, 444 ; and 
per HeCardie, J.. in the Blackburn Bibbin Care [1918] 1 K.B. 540, 646 ; infra* 
AlflO per Serutton, L.J., in the Oomphir Case [1920] 1 K.B. 868, 902 ; infra^ 
j|itd eee Williston, «. 1963 ; BeeUUement^ •. 467. 

* [1917] 2 K.B., at 22. 

* [1917] 2 K.B., at 24, citing The MUhr Case [1916] 1 K,B. 402. 

* ih., at 24, citing BaUy v. De Oreepigny (1869), L.R. 4 Q,B. 180, 185. 
»h91732K.B..at26. 

* at 26. See also the obeenratiems of MoCardie, J., in the JVa^. Jlknem 
4:Alie(1918] 1 K.B. 331, 339. 

»P9l7J2K.B.,at27. 
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tile «Qd of the war to resome a long inteimpted adventure. 
In my view it was a condition of the validity at this contract 
tiiat.it should be legal and therefore possible to work on the 
site continuously subject to minor interruptions, and therefore 
an illegality of performance m consequence of war, which must 
be treated as more than temporary and of uncertain duration, 
would abrogate the contract and release the parties.’’^ 

It was dear that 

“ a period of construction, with a long and indefinite delay in 
the middle of it, followed by the necessity of fresh provision 
of plant and reconstruction of work, is not the adventure tiie 
parties contemplated.”* 

In the House of Lords^ the Water Board contended {inter 
alia) that a contract for the execution of public works of a 
permanent character was on a different footing from an ordinary 
commercial contract. Lord Finlay, L.C., brushed this argument 
aside ; although the works were to last for centuries, the 
construction was to take six >ears only. 

(c) Identity of Work Destroyed 

“ To make what I may call a clean case of illegality,” smd 
Lord Dunedin, “ the illegality must be permanent.” The test 
which he laid down to determme the effect of an interruption ” 
has hince been regarded as authoritative : — 

An interruption may be so long as to destroy the identity 
of the work or service, when resumed, with the work or 
service when interrupted.”* 

Apart from the delay, the cuAion as to the plant prevented the 
contract from being the same as it was : — 

“ The contract when resumed would be a contract under 
different conditions from those which existed when the 
contract was begrm . . .”* 

The contractual clause relating to delay applied to “ more or 
less temporary difiieulties ” only, not to 

a set of occurrences which would make the contract when 
resumed a really different contract from the contract wh«a 
broken off.”* 

“>Tiii7j 2 kifl., aTas, se. ~ “ *• lisis] ao. lii 

* [leisj A.C.. at m. Soe The Bank Jam Cate [IBIS] A.C. 436. 460 ; 

See Lord Werk’a gloss, in The Desmy MoU Cate [1943] S.C. 328. libe test u not 
exdustve : frustration “ does not depend simply on the oonsidemtimi thnt when 
the mterruption oeaees, conditions of perfbnnsnoe msy be difiment, thou^ thnt 
msy also be worth dwelling on in oertsin oases ..." (per Lord Wnght, in The 
Denny MM Cose n944] A.C. 265, 278). 

BoUi Viscount ramon, L.C., and Lord Wnght apply this test m The QmiktemeoA 
Case (1946), 61 T.L.R. 202, ^)4, 206, whm« an interruption in buildmg owing to 
the jmsfoit war had not destroyed “ the identity of the arrangement," or made it 
unreasonable to carry out the ninety-nine years building lease as soon as the 
intcamptiem m building was over. Infra, 572. 

»A.. Stitt, 1»: L.R.loaP.ltt. 


• A,, St 180. 
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, Lord Attdnson declared that ** difficulties arising from the 
exercise by the executive of their unprecedented and arbitrary 
powers . . . could never have been witliin the contemplation 
of the parties at the time they entered into the contract.”' 

“ The continued existence of [that] freedom of action till the 
contract was performed must have been in their contemplation 
as the very foundation of it at the time they entered into it.”* 

(d) Resumption a Different Contract 
The question depends, said Lord Parmoor, upon “ the 
ascertainment of the true meaning of the bargain between the 
parties.” 

“ If . . . the contract contains no provision for such a 
contingency as the interference of the Legislature, then the 
court must determine whether this contingency is of such a 
character that it can reasonably be implied to have been in 
the contemplation of the parties at the date when the t-ontract 
was made. Care must always be taken not to imply a 
condition which would be inconsistent with the expressed 
intention of the parties.”* 

For the present contingency, “ a mere extension of time at 
the discretion of the engineer is not in any sense an apiiropriate 
remedy.”* What is “ the real meaning and purport of such a 
contract ” f \ 

“ It is that works shall be carried out at prices fixed with 
reference to the then outlook for cost of labour, plant and 
materials, spread over a defined limit of time, which could 
not fail to affect materially the figures inserted by any 
contractor in sending in his tender.” 

If* in the future, the works are executed, that will be 

“ under a different contract based on changed considenitions.”® 


' [1918] A.C. 119, at 134, 135. > lb., at 135. 

• 75., at 137. See per Lord Porker in The Tamplin Case [I9I0J 2 A.C. 397, 
i22, supra; andperVisoountSimon, L.C., in7'/(eC(/tMtantine6'aae[]942] A.C. 154. 

‘ Jb,, at 138. See per Earl lx>rebun> in The Tani/tlin Case [I91CJ 2 A.C. 397, 
404 ; and per Lord Wright, in The Constantine Case 1 1942] A.C. 164, 187. 


*[1918] A.C. 119, at 139. The decision was followed in The Federid titeam 
Nmigation CompcMy, IM, v. Sir Saylton Dixon dk Co., Ltd. (1919), 1 LI. L. Kep. 63. 
In JamiMy, 1916, a steamer was agreed to be biiilt for £127,500, delivery in 
December. In February, 1916, the Admiralty took over the control of the ship- 
yard. and in June, 1916, the respondents were directed tp devote their resources 
to merchant shipping. A priority certificate waS received in December, 1916, the 
ampellante agreeing to pay an admtional £74,000, but in February, 1917, the Board 
<n Aade rdlnsed facilities for building the contract vessel “ at present.” 
imdlants, thmvfore, claimed to be free from the duty to pay the additional 
£74,000, saying that it was an express term of the agreement to pay the inoieo^ 
priee, that the building should be proceeded with immediately. The respondents, 
ty coontw-claiffi, sought a declaration that the agreement subrist^. And so 
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Where the requMtioning of a ship ** destroyed the identiit^ 
of the chartered service and made the [time] charter as a mattw 
of business a totally different thing, [and] hung up tiate 
poiormance for a time, that was wholly indefinite and probably 
long,” the contract was dissolved : The Bank Line Caee.^ 

In February, 1916, the owners of the Quito entered into a 
charterparty for twelve calendar mowthe from the time when 
vessel was placed at the charterers' disposal, ready to load at a 
coal port in the United Kingdom, to be employed in trade 
between safe ports within certain countries. The hire was 
£2,919 per calendar month. Loss or damage, if it arose, inter 
alia, from restraint of princes, was absolutely excepted. By 
clause 26, the steamer should be delivered not before Ist April. 
Should the steamer not have been delivered on 30th April, the 
charterers had the option to cancel. If, “ through unforeseen 
circumstances," the steamer could not be delivered by the 
cancelling date, the charterers, if required, should decUu% 
within a sx>ecified period after receiving notice, whether they 
would cancel or take delivery. By clause 31, the charterers 
had the option to caned should the steamer during the charter 
be “ commandeered.” The vessel was not ready by 30th April, 
the cancelling date, but the charterers did not cancel. On 
11th May, while preparing for service, she was requisitioned by 
the Government. Until June, charterers and owners made 
unsuccessful efforts to get her released. Between June and 
September no further communication passed between the 
parties, when the charterers, who had heard that the owners 
were selling the Quito, called on them to deliver her. The 
owners repUed that the charter had become inoperative. In 

Bailhache, J., the Court of Appeal, and the House of Lords held. “ One most 
examine,” said Birkenhead. L.C., “ first, the degree of mterfeience, and, secondly, 
ite duration. It is . . . difficult, and perhaps impossible, to lay down any gcmeM 
oonolusion, because in these matters it must always be a matter of fact ” (t6., at 65). 
The nature of the control exercised by the Government ” completely transformed 
the nature of the rontract and the ambit of the obligation ...” (id., at 66). 

The Court of Appeal followed this decision in WixMfieU Steam Shipping Oompang, 
Ltd. V. J. L. Thimpeon di Sana, Lid, (1919), 1 LI. L. Bcp. 126. Sw also i£e 
judgment of Bailhache, J., in Fmher, Jtenmek A Co. v. Tgne Iron Shipbuilding 
Company, Ltd. (1920), 3 LI. L. Bep. 201, 253. 

* Bank Line, Ltd. v. Arthur Capd A Co. [1919] A.C. 435, 400, par Lmrd Sumner, 
adopting the expression used by Lord Dunedin in The Metropaidan Water Board 
Cane [1918] A.C. 119, 128; supra, 493. 

See. on voyage charterparty. The Texae Company v. Hogarth Shipping Company, 
Ltd. (1920), 256 U.S. 619, 631, per Van Devaater, J., where a ship was requisitlonM 

a period likely to extend beyond the time for the charter voyage. Ckimplianoe 
with the charterparty became impossible by act of State; the event was 
unanticipated uid the risk was not laid on either party. There was ” an im]died 
oondition that, if before the time for the voyage the ship was rendered unavailaUe 
by such a supervenitm act as the requisition, the contract should be at sm end and 
tM parties aosdved aom liability under it.” 
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AvfQBt the owners had accepted an offer to buy the shiP) 
subject to rdeaee from requisition. Early in September, upon 
the owners providing a sultotitnte, the ship was released. 

The charterers sued for a declaration that the oharterparty 
was not dissolved, and claimed damages for non-delivery. 
Bowlatt, J., held that the charterparty was at an end; the 
Court of Appeal reversed his decision (Pickford, Warrington, 
L.JJ. ; Scrufrton, L.J., dissenting) and gave judgment for the 
^arterers for £13,344, the damages provisionally assessed by 
the judge. The House of Lords restored the decision of 
Bowlatt, J. (Lord Finlay, L.C., Lord Shaw, Lord Sumner, 
liord Wrenbury ; Viscount Haldane^ dissenting on the correct 
inference from the facts). 

“ A charter for twelve mouths from April,” observed 
Lord Finlay, L.C., “ is clearly very different from a charter for 
twelve months from September.” The adventure is 

“ entirely frustrated and the owner, when required <o enter 
into a charter so different from that for wdiieh he had 
contracted, is entitled to say ‘ non haec in foedera veni 
The luminous speech of Lord Sumner is the locus dassicus 
upon the principle of frustration. The tests used in different 
Cases are critically surveyed ; with caustic clarity a rational 
exposition of the rule emerges.* 

In substance, though not in form, it was ‘‘ an April to April 
diarter ” ; upon release from the Admiralty, onlj a September 
to September hiring would have been possible. During the 
Quito's service for the Admiralty the charterers would not know 
when, if ever, she would be available ; the* position of the owners 
also would be “ one of indecision.” “ These uncertainties in 
commerce are very serious.”* 

(o) “ Self-induced Frustration ” 

At first, the owners had intimated to the Admiralty that of 
three ships the Quito was the one they preferred to surrender ; 
no jjoint, however, was made of this in the courts below. 
Lord Sumner paused to point out that frustration must arise 
“ without blame or fault on either side.” 

“ Beliance cannot be placed on a self-induced frustration ; 
indeed, such conduct might give the other party the option 
to treat the contract as repudiated.”* 
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a hroAd arbitration clause.”^ The majority in the fru$tratwn 
case relied upon Lord Smrtner’s decision in the Hirji Midji 
which, in the opinion of the writer of the Note^ is divest^ 
of authority by the recent disapproval in the Houju‘ of Lords,® 

9. Frustrating Evknt, in Partifis’ Ogntempuation 

‘‘ Tf the true foundation of the doctrine is that once the 
subject-matter of the contract is destroyed, or the existe^noe 
of a certain state of facts has come to an end, the contract is 
at an end, that result follows whether or not the event causing 
it was contemplated by the parties/' 
unless they have made a provision in the contraet dealing with the 
speeiiir contingency : The Tatem Case.^ 

By a (‘harterparty made on 25th June, 1937, during the 
8panish \Var, the owners cliarterod the Motion to an 

Jigent of the liCimblican Government of Spam, for thirty days 
from 1st July, to be employed between ** North Spain (Govern- 
ment ports) and Fretteh Bay portN for tlie evacuation of civil 
population from Ncirtli Spain/' The charterers wwe to pay 
£250 per day until redelivery ; should the steamer be lost, hire 
would ('ease from the date of loss. 

On 1st July, the Molion was delivered to the charterer at 
♦Santander. She made one voyage, taking refugees to a French 
port, and ndurned for more. On I Uh Jul> she wa« seised by 
a Nationalist ship, tak<*n to Bilbao and kept until 7th September, 
wiien sh(* was ndeased. She then went to Bordeaux and on 
11 th Heptiunber was redelivercKl to the owners. The chartwer 
had paid in advance the agreed hire up to 31st July, but on 
IHtli August h(‘ wrote declining any further concern* The 
owners claimed hire at the rate of £250 per day from 1st August 
to 11th September. The (‘harterer contended th il upon seizure 
of the ship the adventure was frustrati'd. 

It was argm^d fiir the owners that tlie doctrine of frustration 
applied only where the ev(*nt was not contemplated by the 
parties ; here, reasonable men could have contemplated the 
event and >et have entewd into the bargain. Here, the 
seizure of the vessel was clearly contemplated ; the risk was 
well known, and, indee<l, was rtdlected in the rate of hire. 

The charterer contended that the fact that the event m 
contemplated or known at the time wdien the contract is made 
does not prevent the doctrine from applying. 

^ 43 Coluitibia liHw Review, at S14, citing Htyman v, DarwtnSt JAd. [)942] A.C-. 
356, 366, p€r Viecount Simon, L.C. The reportn of thie case reached the U.S. only 
after the instant cases had been decided ; »6., 515, note 3H. 

* fl926] A,C, 494. 

^ See note 3 and WilUston, toI 3, a. 6383, oited 614. 

* Tedsm v* Qamhm [19391 1 K-B* 132, 138, per Goddard, L (as he then wae). 

by J, Vhger (1938), 3 Mod, L, Rev, 233-236* 

33 
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' (a) Disappearance of Foundation of Contract 

Goddanl, J.j held that on the evidence n risk of tlie kind of 
seizure that took plaets and a long detention, was not contem- 
plated by th<‘ parties. Hut even if the parties did contein])lato 
the seizure t})at liad happened, this question did noi arise. 

To reconcile all the judgments and spec^ehes was difficult ; 
he preferred the ])rineiple laid down by Vis(‘ount Haldane in 
the lamplin Vas(\^ and ciuoted with approval by Lord Sumner 
in the Larrinat/a (^aser The present contract eoiieerned a 
particular ship, a verium corpus, cliartered for a j)artieular 
service. A’is<*ount Haldane* described a frustrating event as 
‘‘of a eharaet(T and extent so sweephig that the foundation 
of what th<' parties are deemed to have had in eontemjdation 
ha<- disaf>p<*are<L and the eontl’aet itself has vanish<*d with 
liiat foundation/' 

That s(*emed ‘"the surest ground on vhieh to rest tin* doctrine 
of frustration, and f prefer it to founding it on im])Iied terms/'*'^ 

(b) Unless Contranj Jnieniinn J^htin 
Thus, whether the eireumstanees were *• forese<*n." or not, 
makes \ery little difference. (Joddard, J., continued : — 

‘•If tin* foundation of the contract goes, it go<»s AUicthcr 
or not the parties have inadi* a provision for it.’’^ 

Thus, ‘‘ unforeseen eireumstanees — in relation to frustration — 
really means eiren instances “ unprovided fot *' by the contra<*t,'* 
It/ follows that — 

unless the conirarif intention is made plain, the late imposes 
this doctrine of frustration in the (* vents A\ln'ch liave be<*n 
descril)(*d."® 

“ If fhf foundation of the eoniract (pus, eith<*r 1)> tlie destrin*- 
tion of the subjeet-matter or by reason of such long int(*rni])t ion 
or delay that the peHormanee is really in elT(*(d that of a 
different contra(*t, and the parties hare not provided what in 
that event is to happen, the performanee of the eontraet is to 
b(‘ regarded as frustrated.^'* 

In the Bank Line CaseJ the charterparty provided for 
requisition, and gave* the charterers an option to ean(*el if th<^ 
steamer sliould be <»ommundeered : that did not prevent 
frustration from applying. The parties must have had befon* 
them the jiossibility or the probability of n*(|nisition. 

“ Although the parties may have had or must be deemed 

'^ [19161 2 A.a 397, 406, 407. * (1923), 37 T.L.R. 316, 321. 

• ri939] 1 K.B„ at 137. ♦ (1039) 1 K.B., at 138. 

* “ Unforeseen circumetanoee ” meane rir(>iiniatanoe« for which the written 
contract makes no [gt/aere full] provision’': Srrutton, 112, note (H). 

♦ rl9393 I K.B., at 139 ; author’s italics, " |;1919] A*C. 435, 
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to liaro liad the niattt^r in contemplation, the doctrine of 
frustration is not prevented from applying/^^ 

In the present case, the charter was for one month only~a 
time (^barter — and at a very high rate of frei«:lit. The limits of 
trade were very nan'ow an<l the specific* ptir[)OK(* was made plain : 
the evacuation of the civil population from North Hpaim 

‘‘ The foundation of the contract was destroyed as soon as 
the insur^2^ent war vessel had seized the shi]), which it dhl ’ 
after it performed one voyage, and when tin* period of the 
cliarter had but lialf expired/’^ 

B. DURING THE PRESENT WAR 

1. Al)VKKTfSl\(5 ('ONTKACl' : EVPKRSS PkO\ ISION 
Where advertising eontraetoi's, under a eontraet for three 
vears, made in April, 1030, with a loeal authority, were entitled 
to (lihpla> advertisements on bins attac^lied to ]amp"]»osts, and, 
by reason of a statutory ordcu* made in June, lOtO, the local 
authorit> obliti'rated from an advert isenu^nt so displayed the 
name of the ad\ertiser and the name of tin* town, the eontrac't 
w'as no loniier <*apab]e of lieinu p(*rform<Ml in the mamn*r 
eoutemplaled In the jairticNS. and was at an <*nd.‘'’ 

The udv(*rtis<Mnent 

Pa this !h<> (larage, iJd. 

Kc'jmirs iV: Service 
‘Phone St. I\es 100 

had been evhihitcd until August, 1040. .Vft(*v the loeal authority 
haci painted ont (Iu‘ onending words, what remaint‘d was: — 

“ (iarage Ltd. 

lL‘pairs iS: Servic*e 
'Phone 100," 

B\ clause 3 in the eontra<‘t, ••from un\ cause wliatever 
should tin* adviU‘tis4»ment ceas<‘ to he displaved," the advertiser 
must b(‘ (*harg<Ml pro rata for the period during wdiieh the 
acheutisament liad been displayed. 

I think that, wlnm it was no hmger possibh* to display 
the advertisement, there was a frustration of the <‘ontraet/'* 

» [ 1039) 1 K.B., at 140. In P^nelopt { 1028] P. 180, a conimew ial adventure 
wan held to be frustrated owing to the (Jfnernl Coal i^tnke. Although the coal 
strike w^aa ** not unforeswn/* the doctnne of frustration applied (at 196). What 
was unforeseen, however, was the total impossibility of any export of coal from the 
South Wales ports for a period of half a year oii<l upwards. Was this a delay 
contemplated by the parties ? (at 197). The conirmplaiefl delay was “ an inter- 
ruption of work by a local withdrawal of labour. Such an interniption ia a trivial 
occurrence compared with the events in question." 

»|I939]1K.B., at 140. 

* White d? Career, Ltd. v. Cathi$ Bay tlurage, Ltd. (1941), 2 All E.R, 633, 

^ /A, at 630, per MacKinnon, L,J. 
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tThis followed from the express term; implied lerms need not 
h« considered. 

2. Detention or Alien Enemy ; Oontkact of Service 
Dissolved 

Where, in June, 1940, a German refugee employed a« a full- 
time school medical oftieer was detained under Defence Keg. 18 b, 
“ the business purpose of the <*ontraet ’’ was frustrated and no 
further salary accmed ; Cnger v. Preston Corporation.^ 

In 1938, I' had been appointed assistant school medical 
officer, full-time, at a salarj- of £500, rtsing to £700 per aumim. 
The engagc-ment A\a.s terminable at three months' notua*. 
Detained as an enem\ alien in June, 1940, he was an alien in 
categori (’, a refug<*<* from Is'azi oppression and friendly to 
England. The Preston Corporation wTote to his solicitors giving 
him thrc(‘ months’ not ice terminating in January, 1941. Keleased 
in March, 19 41, he issued a writ, claiming £300, being .seven 
months’ .salary, and claimed a return of his contributions to the 
supeRinnuation fund. That he W’a.s entitled to the ivtum of 
tho.se contributions was admitted, but the coipoiation argued 
that on his detention the object of tin' contract was frustrated.” 

And so, {{noting from the opinions in The Constantine Case^ 
and in Marshall v. Glanrill,^ Ca8.s{‘l8, J., held. 

Internment w'as mor<* than a mere temporary intt'rruption.’’^ 

3. Electuu’ity for PrBi.ic Lightincs : Abati-iment C’i.acse 
Where, in consideration of a fixed quarterly payment, an 
e)t*ctricity comjiany had agri'ini to supply to a mumcijail (*oun(*il 
current and other serrurs for the lighting of streets, .md undi'r the 
eonlracts the company was not liable lor ch'fault due to specifi<*d 
events and to "any other unavoulable cause ovc'r which the 
company has no control,’’ but upon curtiiilmi'ut of the supply ” 
for any 8u<‘h cau.se payments should proportionately abate, the 
prohibition of pvblie lighting by statutory orders caused a 
“ curtailnu'Tit of supply ” by such unavoidable cause and, 
tuitil the .supply was renc'wed, tlic council was completel) 
exoneratiul from liability to pay : The Egham Case.'’ 

> (W2), 1 All E.R. 200, per CasacK ,1. .V«0, (llanMilc Willmms, in (I'.U.*)), 

eSIod. L Rev. 160-1S3. 

* f 1042) A.C. 164, 163, per Viaoount Sunon, L.C. 

* fl917J 2 KB. 87, 91, per McCardie, ,1. : " Here the |initie» (leurl> miule tlieir 
haigaiu on the footing that it ahould continue lawful for the plnintiff to render 
Uid for the defendanta to accept hts services.’’ 

''Ab ui Nordman v. Rayner rf- SlsrgeM (1916), 33 T.LR. 87. where N was 
intemed as an Alsatian, bnt released after a month. The eoiitrort was for a 
pnlitninaiy penod of twelve months, and if not terminated wonld nin for five 
years more. 

* Mglsm A Sknnet KhctrwUy Co., IM. v. Egham Urban IH»tr%rf Coanetl (1944), 
I Ah hl,B. 167. affirming decision of the Court of Appeal (1942), 2 All E.R. IM, 
iphiMi hod reversed the jndgmentof CaesoUi, <T. (1942), 1 AH E.R, 674. 
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trhree agreemeats were made— in, 1933) 1935 and 1937 — ^feo 
secure the lighting of the streets in the district of Bgham. The 
company agreed to supply and maintain, and the council agreed 
to take, “ an efficient and adequate supply of electrical energy.” 
The company were bound to replace and repair damaged lamps, 
to make a nightly inspection, to paint standiirds. to repl^ 
broken lamps and to maintain all lamps in a rantinuons and 
efficient state of repair and function. By clause 15 : — , 

“ No default by the company uiider this agreement shall 
render the company liable in damages if and so far as such 
default shall arise or be occasioned by reason of lire frost 
accident strikes lock-outs or combination of workmen or 
cessation or restriction of A\ork by workmen pr from any 
other unsu'oiduble cause over which the company has no 
control. Provided always that all payments jmd<*r this 
agrwnient. by the council shall abate in tin* .same proportion 
as the supply shall b«> curtailed by reason of any event 
proAided for in this clause.” 

The company wew* bound to turn the lights on and off at 
specified times, h'rom l.st September. 1h<‘ display of 

lights in streets Iweame unlnnful, and the eompani, remoA’ing 
the time switches, made the lamps inoperative. 

The eouneil contended that the .siqiply was curtailed for an 
“ unavoidable cause " within clause I.') and that, curtailment 
being total, abatement of payments should also be total. This 
differed from The Leiston Cast, where the jnirties had made 
no provision for the event which had happened.^ The company 
elaiuusi £3,590. They were continuing to fulfil the undertaking 
eoneerning provision, inaintenanee, nqmir and painting, and had 
made a monthly inspwtion. They were not in liefaiilt : it was 
the lighting by the eouneil that had been prevmited. Tin* first 
contract still prevailed ; tin* second and third contracts did not 
expire until 1950 and 1962. 

Cassels, J., held that clause 15 did not cover the eireuinstancos. 
The company had iierforuu*d their part of the contract. The 
lighting restrictions affected the council only, and that, in 
one part of the contract, Adz., in the taking from the company 
of eh*etrieal energy wliieh was available.* 

This judgment was reversed by the (.'ourt of Apiieal. 
MacKinnon, L.J., smd that since it became illegal for the 
company to switch on the lights and by order of the Minister 
they were prevented from doing so. they had not fnlfiUed their 
contract.* Liability created by order of the Minister was “ an* 
unavoidable eau.se OA’er which the <‘ompany has no control.”* 

11916J 2 K.B. 428 ; infra, 641-513. » (1#42), 1 All E.R., mt 678. 

* (1942), 2 AU B.B.. »t 156. « lb., nt 167. 
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' Since the supply was completely curtailed, the obligation to pay 
came to an end. 

The* ** House of Lords affirmed this decision. 

The contract was for a supply for lighting the lamps; 
it was not a <‘oiitra<‘t to supply merely electrical energy, but 
a contract to supply electric lighting. 

Moreover, curtailment of supply occurred by reason of the 
lighting restriction orders — an unavoidable cause ” over which 
the company had ‘‘ no control.” Sinc(* the supply ceased 
in toto^ the council, until the supply w as renew ed, were completely 
exonerated from payment. 

4. Timbek Agreement ; Option to Buy Yard, Unsevkrable 
Where, under an agreement made in 1929, to whi(*li no duration 
was fixed, one timber merchant had agreed to buy (at prices 
under wliicli costs were variable and rate of profit flx(‘d), all his 
supply of (‘crtaiii timber from another timber merchant and 
importer (so far as his sto<*ks w'ould permit), aruL in order to 
enable tliis trading agn*ement to lx* (‘an'ied out, Imd agreed 
to let liis timber \ard to the other with an o]dion to ))urchase 
at a spt*cifie(i pri(*<‘ or to take tlie yard on long h^ase at a specified 
r<*nt, if the "^foregoing trading agreement were terminated as 
proridid, and in September, 1939, owni^^ to Statuforv Orders, 
trading between the parties liad ceased, and where, m July, 1941, 
the lessee gave notice to terminate tin* agreem(*nt and to exercise 
the option to purchase, this agrecm<‘nt formed a singh* contract ; 
upon frustratiotj of its commercial pur))ose b<*forc July, 1941, 
it was diss{»lvf*<l : 77o Denny Mott fV/AY.- 

In Lord llobertson's- opinion, the purchase agreement ” 
was severable from the ‘‘trading agreement." Tjam the 
frustration, by vis major, of its commensal purpose, the trading 
agreement had been terminated : tin* option to ])urchaHe, 
which wYis not ancillary to ” the trading agreement, remained 
open.® lie dismissed an action b,\ th<» h*ssors for a (Icclaratiou 
that the inirnite of agreement had become “ inopeiativc.” 

The Second Division rei^alled the interlocutor of the Lord 
()rdinar>, and found that tin* whole agreement luid been 
terminateel before Jul>, 1941, and conlmneel tlie case This 
decision the House* of Lords affirmed, 

* (1944), 1 All E.R.. at 109, per Lord Russell of Killowen. 

Contrast WtUiam/t v. Mercer (1940), 3 All E.R. 202, 295 {p^r Godflard, L.»L). 
The Lighting Hlrstrietions) Order, 1939 (vihieh prohibited lUmsimtHon of advertis- 
ing sij/ns), did not permit the IcHsee to determine the agr<*ement under a clause* 
permitting such determination if the Icical nutliority recpiired the sigtl to l>e 

**aMered or amended*'^ 

Xknny, MoU rk Dickson^ Ltd. v, James B. Franpr ds Company^ 11944) 
A.C. 265, affirmmg James B. Fraser ds (7o., Lid. v. Denny ^ MoU A Dickson^ Ltd. 
[194J3 8.C. 293. 

^ Ib., at 303, 304. 
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{a) A Single^ IndimsMe Agreement 

In form and Hubstano<»,” aaid Lord Justice Clerk (Cooper), ^ 
“ it is on€‘ contract/^^ Tlu^ conlrolliiijs: purpose was the 
establishituuit and regulation of a trading relationship between 
the parties in the sale and pundiase of imported timber for an 
indefinite period ’’ ; the provisions eoncerniiig the timber-yard 
at a timber-importing port, were ‘Mineillary/’* Theiv was an 
implied duty on the defendei's to take reasonable sU‘i)S to 
acquire and to maintain stocks.^ 

“ , . . the agreement had as its indispenuble foundation a 
(*ormnon commercial purpose or obje(d in tlu‘ pursuit of which 
both parties had rights, interests and duties, viz., the carrying 
on tor an indefiijit<i period on an agreed basis of a more or less 
eontimions course of dealing in import e<l timbeu* between the' 
fiefenders as importers and the imrsiiers as merchants and 
users. ... In my view, the agreement A\as one whieh, from a 
pra<*tical ])oint of view% depended for its exist em‘e niion the 
availability of a substantially steady supply of imported 
limber, and a marked for its disposal 
When par(i(‘.s in a single agreement embody a plurality of 
stipulations,'* tin* atnwment is primn faru a unit, ami the 
stipulations ar<‘ “ mutually imlepeiidcnl.*''* 

The supply of imported timber and the* fre*e market for its 
elisposal eame to an end shortly after tlic outbreak of war. 

** The eonsequeuce of friiHtra1i<»n must be termination of an 
agreement unless tbe parties have plainly (‘vim^ed their 
intention that, on the occurrence of the event wdiich destroys 
the foundation of the eontraet, some o1h<u* eonsefpience 
than frustration is then to ensue. 

This agreement, contemplating and requiring ** more or less 
<*ontinuous common effort " and the continued existence of 
freedom of action,*’® cannot survive “ tlie indefinit<‘ and alrtnwly 
prolonged interruption of both these elements."’ 

» [19431 S,(\, «t 308. 

^ /ft., Ht 310. Sf‘c als<» f)ef 1/nd Wank (nl 328) ami p(i Lonl .lamieson (al 331). 

» /ft., at 310. 

'* /ft., at 311, redorrins to Gkmt; on Contract {2na cd.). oS)2, 305. The paasago 
at 592 ia cited tn the diasenting judgment <»f Uatl Jami<‘son (ift., at 334). 

» /ft., at 312. See Thf Fihrom Case 11943) A.C. 32, 40, ViHoouut Simon, 

hX\:- 

“The principle is that when* s«|H*r\cnHig e\outh, nt>t due to the defatiU of 
fUthcr jmrty, rtmder the p«Tformaneo of a contract indefiiutely imjwasifole, imd 
there i« no undertaking to be iKUind in any event, fruHtration enmies, even 
though the parties may have exprf*8aly provided for the case of a limitefl 
interruption,'^ 

• Per Ix>rd Atkinson, Tfte Mrfropoltian Water Board Ca^e [1918] A,C. 119, 135. 

^ [1943] S.C., at 813, per Lord Justice Clerk (Cooper), 
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' Under the agreement the option arose only when the trading 
agreement was “ in active life ” and in the event of the agreement 
Wng terminated by either party in the manner provided. 
Here, the agreement had been terminated, not by either party 
or in the manner provided, but by the operation of frustration 
at a time when trading relations between the parties had been 
totally stopped for three years and must remain stopped, 
indefinitely. 

“ This is to substitute a different bargain for that to which 
the parties agreed and to remodel the contract.’’* 

The option was 

“an integral part of a single indivisible agivement.”* 

There is no room for the inquiry what the parties would have 
agreed if they had contemplated fmstralioji. “ The law .supplies 
the only answer.”* 

(&) AU Stipulations go, when Foundation gone 
Nor is the doctrine of frustration excluded merely bei'ause 
some stipulations in n contract are .still capable of fulfilment : 

“ The inquiry is directed, not to each of th(* detailed 
stipulations of a contract , but to its ‘ main basis ’ or ‘ foundation ’ 
or ‘ substratum ’ or ‘ commercial or mutual purjiose.’ More- 
over. it is tacitly assumed . . . that a commercial contract has 
only one such ‘ main basis ’ or ‘ foundation ’ . . . but the 
assumption has a wider validity, for a contract which presents 
the appearance of being a single contract but on examination 
reveals two such ‘ main bases ’ or ‘ foundations ’ must be 
not one contract but two. and will usually present ample 
indication of duality and .severability.”® 

The present contract had but one foimdution . this foundation 
had vanished, and with it all its stipulations.® 

“ Once frustration has automatically operated, further 
actings by the parties if <*vidcnce of anything can only evidence 
a new contract.”* 

(c) A Dissenting J udqment : Contraet Sreerable 
Lord Jamieson dis.sented. In liis \i(‘w the agreement was 
not merely a commercial contract but conferred a right to 
porchese or to take on long lease. That the contract was one 
contract he conceded, and that the “ purchase agreement ” 

1 (1943] S.r., at 314. See per Lord Wark (at 328). “ J think it is aufficicnt to 
comply with this pimciplo (ac. of Lord Donedm m The MetropoUUin Water Board 
Va»e'^ if the lenj?th of the interruption is such that it is impossthle to forecast the 
oonwons upon which work under the controft may lie rcMunicd.” The Ijord 
Ordinaiy’H judgment “ involvi-s the lewnting of the lontrnd to the effeet that, 
however the contract l«i ended, the option kIihU siilisist ’’ (,it .TMl). 

» jfS., at 314, 316, Teferring to Th Fxhroea Cate [1W3] A <' 32, 70. 

*a. at 316. nferring to Tht Cmutanimt Com [IMS] A.C. 164, 183. 
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was an hitenral part. Bat the purchase agreement did net 
depend upon the continuation of trading ; it came into opera1i<m 
only on the cessation of trading : “ Phcenix-like it arises from 
the ashes of the dead trading agreement.”^ On the termination 
of the “ trading agreement,” the agreement remained alive to 
allow the sale to he carried through, the defenders to pay the 
agreed price, the pursuers to give a clear title.* 

(d) Viscount Simon, L.(\ : Termination of a Live Agreement • 
On appeal to the House of Lords, it was contended for the 
appellants that the contract, nltiiough one and indivisible, had 
tiro main and separate obje<-t8 : the trading object, which may 
Imve been frustrated, and the purchase of the timber yard, which 
w as uiiaffeeted. The option, not the trading, a as t lie substantial 
purpose of tin* agrwment. The respondents were not called 
upon.® 

Viscount Hinion, L.C., pomtinl out that the option arose only 
“ in the event of the foregoing trading agreement being terminate 
by (ither party as aforesaid," i.e., by notice : 

If, therefore, the agreement had already been terminated 
intervening events such as the v\ar regulations . . and 
its further p(*rforinauce had been frustrateil b> siijM^rvening 
illegality, the , basis on whiih thi* option nught have been 
exerciseil by the appellants had <*eased to exist.”® 

Only an •* alive and operative ” agi’eenient could be terminated 
by notice, not an agreement already (‘nded by supervening 
events. The option to buy could not survive the trading 
agreement ; the agreeiiu'iit was one. Both preamble and 
language ]iroved that “ the trailing in timber was the main 
object of the contract.”® 

(c) Ijord Macmillan : You cannot slay the slain " 
laird Macmillan quotes the statement of the doi'trine of 
frustration as found in recent editions of Bell's Principles of 
the Law of Scotland ; — 

“ Where by the nature of the contract its performance 
depends on the existence of a jiarticular thing or state of 
things, the failure or destruction of that thing or state of 
things, without default on either side, liberates both parties.”* 
The present was a very clear case of lilieration from a contract 
which emergency legislation had made it illegal to implement : 

“ It is plain that a contract to do what it has become illegal 
to do cannot be legally enforceable. There cannot be default 
in not doing what the law forbids to be done.”’ Even though 
the exercise of tlie option would involve no illegality, it arose 
only upon voluntary termination of the agreement by notice; 

ifioiaisTcTiitssi'" 

* /b„ at 870 ; autiior** italios. * ffr., at 271 . *Cited (6.. at 872. 

’ /%., at 872. 
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The operation of the a^eenient having been <*ompul«orUy 
terminated, neither party (;an thereafter terminate it 
voluntarily. Yon eannot slay the slain.”^ 

To judge whether a eontraet has been frustrated, one must look 
at the (contract as a whole. 

The question is wiiether its purpose as gatluTed from its 
terms has been defeated. A eontraet whose purpose lias been 
defeateci may eontain subsidiary stipulations which it would 
still be possible and lawful to fultil, but to segregate and 
enforce such a stipulation would he to do something whieh 
the jiarties never intended.”' 

(/) Lord Wright : Xo iotlrfinilv h-)fs/>ntsr 
Lord Wright gives a pemd rating analysis of tin* basis of 
frustration — ‘‘a substauti\e and ])artieular nih^ whieh tlie 
common law* has evolved,” a rule whieh admits of “ almost 
indefinite exemplifieations.”^ Tin* a])]>lieation of the ])iineiple 
<lepends upon t!ie eireumstaiiees of tlM‘ ease; no d(‘tailed 
absolute rul<‘ eau be stated. A eertaiii elastieity is i‘ssential."'® 
Whether th(‘re is Frustration or not do(*s not depend u|)on “ wliaf 
the ]iarties as individuals might or would hav(‘ de(*ided if they 
had thought of the possible frustrating eause ” ; it depends 
upon ‘‘the vi<*w taken of the event and of its relation to tin* 
express eontraet by ‘ iiiformeil and experieiie<»d minds.* 

Three separate matters were dealt with by tin* eontraet : 
the purchase and sah* of timber : the letting of the yard during 
the trading ; the option to buy the yard or take it on long h‘aHe 
wiien trading had e(*aMMl. The (’outrol of Timb<*r Orders 
renilered the trading illegal and inifiossible for an indefinite 
time; the trading adventure, if it stood by itself, was unques- 
tionably frustrated — and with it, the ])rovisions for the letting 
of the yard to enable the trading agreement to b(* earried 
out.'" Tin* option came into force only win‘n the trading was 
terminated by the election of one party. 

The position must be det<*rniiiied as at the dat(* w hen the 
parties came to know' of tlie cause of the prevention a.nd the 
probabilities of its length as they appeared at tin* date of the 
order, but subsequent events asc<‘rtained at or before the 
trial may assist in showing wliat tin* probabilities really 
were.’^5 

War is presum(*d to (*ontiiuie so long “ and so to disturb the 
commerce of merchants, so as to <lefeat and destroy the object 

» A.C., at 273. 

* 76., at 274. For a full amumt of thii analyHih, hoo supra, 412~iH. 

® /A, at 274. ' 

^ * 76., at 270, jreferriiig to l^ord Suiwner’a analy8i» in Tfir, Hirji Mulji OoH f 1020] 
A.C. 497, 510; mpra, 508. 

* [1044] A.C., at 278. See The Styria (1901), 186 U.S. 1, 14, 17. 
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of a commercial advcntiire.^’^ The real principle, Lord Wright 
continues, "" 

in (‘ases of commercial responsibility is that business men 
must not be left in indefinite suspense. If there is a reasonable 
probability from the nature of the interruption that it will be 
of indefinite duration, Un^y ought to be free to turn their 
assets, their plant and equipment and th(*ir business 
operations into aetiviti(*s which are open to them, and to be 
free from commit ments which are struck with sterility for an 
uncertain future period.’”-^ 

Tliis was ** the true basis of the rule ” — not merely that 
conditions may be diftVnuit when the interruption has ceases] 
or that the interruption destroyed the idetJtity of tlie contractual 
performances 

Here, the (‘ondition precedent of exercising the option W'as 
termination of the trading agreement by notie'e ; if that were 
not fulfilled, no right could arise. “ A noti(*e to teiminate must 
inijdy that th<‘rc is soinetliing to terminate '' ; here, the trading 
agr<‘emeiit luid alr<*ady been terminated by frustration.® 

It had been argued that the >vhole agreement was one and 
indivisible and that the (*on1raet as a whole remained in c(Te<d 
still capabh‘ of fulfilment, unless and until notice was given to 
terminate the trading agreement, whicdi was ghen in July, 1941. 
If this vie>v were right, the right of election could be kept alive 
for an ind<dhute tinu* : ‘‘ an unreasonable and inequitable 

position.'’® The test of frustration is, what is the substantial 
<*ontraet, and is that frustrated/'^ Here, ‘‘ it would be 
unreasona\)le not to regard the trading agreennuit as the 
substantial matter, so that, wlien that is frustrated, so is the 
contract as a wliole/’® 

Nor could the ojition (laiise survive us a s<*})arate agi’cement, 
as the arbitration (*lause survived in Heyman Dancinn^ Ltd,^ ; 
the clause is “ (jait<» plain and specific ... in tlie limited and 
grudging terms in which it grants the option to purchase.” 
When trading ceased, tin* yard, in the absence of a uew^ and 
special grant,” reverted to the owmers.’ 

(g) Lord Porter : Consider Coniraei as a whole ” 

Lord Porter (dies with ajiproval a passage from Professor 
Winfl<4d’s edition of Pollock on (Umtracts ’’ : 

. the disturbing cause must go to the extent of sub- 
stantially preventing the performance of the whole contract. 

* /6., cited from bush, J., in Geipd v. Smith (187*2), L.R. 7 Q.B. 404, 414. 

* 8oo note 5, mproy p. 522. * { 1944) A.C., at 279. 

* Ib.f at 280, referring t/^ Scrutton, J.*« statement of the issue, in The LeiMon 
Can [1910] 2 K.B. 428, 439, though Lord Wright doubts whether the same decision 
would be given to-day. 

* (1944] A.a, at 2S0* « [1942] A.C., at 306, 367. [1944] A.O., at 281. 
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' Interference leaving a considerable part capable of performance 

will not be an excuse.”^ 

For the expression “the whole contract/’ however,” he would 
substitute the contract as a whole.”® 

The dispute centred not on principles^ but on tlu^ir application. 
The “ basis or underlying object ” of the contract \s as the supply 
and acceptan<‘e of timber. The option formed part of “ the 
timber selling scheme/’ and neither forim^d a basis of the 
contract nor, but for the scheme, v^ould Inive been thought of. 
Different judges might well take different \ iews of the ditTereut 
considerations : 

“ The couelusiori must depend on a (piestion of proportion : 
How imn*h importance one attaches to the disposition of the 
land in relation to the timber contract . . 

Lord Porter agreed that “ the contract as a wlioU* was frustrated 
at soim‘ time before tin* notice to terminate was given.’** 

(/i) ReatUuHon for Improtemenia f 

The effects of frustration ; the question whether Knglish law 
differed from Soots law', and whether Scots law' would give any 
rfistitntion for alterations and impro\ (‘meats (‘ffeet<‘d upon the 
yard ; th(*se issues w'er(‘ not befon* the House*. ^ 

5, PARRLVOK ok FlU IT KOU 1939-10 SBAS()^ 

Where no eoneluded contract had lH*en mad(‘ for th(‘ earnag(‘ 
of the plaintiffs* fruit from (\vpnis to London for the 1939-40 
season, the Judicial (\)mmittee found it unnecessary to decide* 
whether, assuming a contract, its performance (as tlie Supreme* 
Court of Cyprus had lield) had been renelere*d impossible* by war : 
Cyprus PahHtine PlnniaixonH (V>., Ltd. v. Olivier <0 Company 
(Cyprm)^ Lid.^ 


» ilth ed., 255*^ ^ * fl944I A.f., at 282. 

» Jb., at 285. " Ib. 

* See ib.t at 281, per Lord Wright. See also at 271, per Lord Thaukerton, and 
at 2573, per Lord Maomillan. By the oouiicsy of the appellants* leoUeitorH. the 
author wa« able to i»tudy the documents placed lasforc the House. 

* (1048), 78 LI L. Rep. 87, 93, per Lord Goddard (delivering the adviee of 
Xom 1%aliiier^ X^d Porter and Lord Goddard). 
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Where an event has oeeurred frustrating the commercial 
purpos<‘ of a contract, it is not for the party pleading frustration 
to prove that he has not caused or induced this event ; it is for 
the party seeking to avoid the effect of frustration to prove that 
the i'vent ■was due to the neglect or default of the other : The 
Constantine Case.^ 

I. Before Atkinson, J. 

By a charterparty mad<* in August, I93t>, The Kingswood 
was to be at Port I*irie, South Australia, to load a c^ertain cargo ; 
it was estitnated to arrive about the end of December. In 
October, the sliip left the Tyne for Durban, am'hored on 
26th December in the roads of Port Pirie and tendered what 
purported to bt*, but was not ac<‘epted as, a notice of readiness : 
the steamer never became “ an arrived ship." On 3rd January, 
1937, while she was anchored, an explosion of extreme violence 

of an unprecedented character ’’ occurred from the auxiliary 
boiler ; no sequence of events, other than improbable, could be 
suggested jw a cause. Three theories were fonnulated btdore 
the arbitrator,* which he stated might be possibly correct ** ; 
on one of these “ improbable suggest ions " the negligence of 
the shipowners might have caused, or contribute to, tlie 
disaster. The arbitrator was not .satisfied that the true cause 

* Joseph OonsUmttse Steamship Line, Ltd. Imperial Smdting Corporation, 
Ltd. {1942] A.C. 154, revARiing the deoUon of the Court of Appeal [1940] 2 K.B, 
430, and reatoring the order of Atldnaon, J. 1 1040] 1 K.B. 812. 

See .Vote “ P. H. W.” m <1941), 87 L.Q.R. 300. 301. And aee cnbeiaittattf 
Glanville WillUme and Profeaaor Chorlev in (1941). 5 Mod. L, Rev. 135~141 
Md Ml-142. 

<• Hr. B. 17. WiWnk, K.O. 
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of tlip disaster had yet been suggested.' Subject to this case 
he awarded tliat the charterers were entitled to damages. 

On 17th February, the owners had given notice tliat they could 
not perform the charterparty, and it was agreed between the 
parties that the delay caused by the damage frustrated the 
eommercial object of tlie adventure. Slie could not be repaired 
in Australia and wa.s brought back to England, where a Board of 
Trade inquiry was held. The chart(*rer8 claimed dfimage.s for 
failure to load. The owners pleaded frustration without fault ; 
in reply, the charterers said that the owners were at fault . 

{a) The Question Stated 

Atkinson, J., in a “ most careful and elaborate judgment, 
examined the main authorities — ^both upon frustration ami upon 
the onus of proof The question of law- was this : Is it for the 
person who has failed to perform his bargain and is setting up 
frustration, to prove affirmatively, that performance became 
impossible owing to frustration of the commercial adventure, 
and that the impo.ssibility was not due to his negligence f Or is 
it for the party claiming damages to prove that the impossibility 
was due to the negligence of the party in default ? If a ship is lost 
on the outward voyage — caust* unknown — does tht* shipowner 
lose because he cannot disprove negligence, or does the charterer 
lose because lie is unable to prove uciilmiaice ? 

The true basis of the doctrine of frustration, said the learned 
judge, was, “ perhaps, not yet linally settled ’’ : whether it is 
“ the term to be implied into tin* contrail,” or whether frustra- 
tion arises ‘‘.by operation of law' as soon as it appears that the 
basis of the contract has gone.”'' lie preferred to follow' 
Branson, J., who thought that, for a judge of first in.stanpe, 
the matter was concluded by a decision of the Court of Appeal," 
in favour of the theory of the “ implied I'ondition.”'’ Some tenn, 
then, has to be implied into the contract. In what language 
is the implied term, “to be deemed to be exjm'sseil ” ? Is 
frustration a kind of exceptions clause ujion which, if his 
negligence has caused the excepted event, a man cannot relv ; 
or does the “ implied term ” impose upon the part> .setting it 
up, the burden of disproi'ing negligence 

' Imperial SmelUtuj Corporation, Lfd. v. Jimph ConsUintxnr SleamiJiip Line, 
Ltd. fl040] 1 K.B., at 812, 813. 

» Per Visoonnt Simon, L.C. : 11942) A.C. 1.12, l.j!». 

»fl940J I K.B. 8ltl-840, at 819. 

. ' Ib., at 820, quoting vanous authorities. 

* The Comptent Canf 1 1920] I K.B. 868, 886. isr Bankes, L..I. Infra, 6.10. 

•In Court Line, Ltd. v, Dant and Bweell Incorporated (1939), 44 Com. Caa. 345. 

’ {1940J 1 K.B., at 821, 
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(6) Analogifft 

In endeavouring: to answer tliia question, Atkinson, J., sought 
guidance from analogous eases in other bram*hes of the law. 
The owner of a British sea«going ship is not liable, in certain 
circumstances, to inak<‘ good loas happeniiig without his 
actual fault or privity ; upon him lies the onus of disproving 
fanlV This is a ‘‘ slaUdorg exceptions clause ’’ ; the person 
relying upon it niusl bring himself within its terms. On the 
other hand, when a loss apparently falls within an “ express 
exceptions (dause,” the burden of proving that the owner, on 
the ground of negligence, is not entitled to its benefit, lies upon 
the person so contending.^ 

It is difficult to see,’’ said Atkinson, J., why the implied 
frustration term should be treated in tlie same way as a 
statutory exceptions clause rather than in the same way as 
an exi)ress exceptions (dause.”^ 

Mor(K)ver, in tlie cas(‘ of incapaeiig through illness, it has never 
been suggested that tlie sick person must prove absence of 
fault.* 

Atkins(‘n, J., refers next to cases relating to the snU of goods, 
Th<‘ person wlio relies upon fire as an excuse for failure to 
perform his i)art of tlie (‘ontraet is not called upon the prove 
that the fire was not due to his negligence.^ 

* Mondinnt Shipping Act. 1S04, h. i>0:J. Set* yw-r Hamilton, L.»T., in Asiatic 

Petrohsm Ltd, \ . Lcunaid's Co„ Ltd. ( 19141 1 K.U. 419, 436 ; afHrmed 

iodi hom, Lninard\s (Carrying Ltd, v. Asiatic Petnttnim Co., Ltd. (1915) A.C. 
70r>. So nlho, per Vineount Haldane, in Standard Oil (\i,, of Toril* \ . t Vtin Line 
SUaauvM, Ltd, |I924| \,i\ KKl, H.*}. 

^ P*r Ix>rd P^Khei, M.R., in TIa (ihndarrorh |1H94| V. 226, 232. See also, per 
l^n|y*s, (at 2.V>) : “ \N'hm‘ a |Hril of the s(*a m net up, it is Huflficient for the 
deti'iulaiit to pio\<* the p‘til rehetl on, and he iu‘t*tl not go on to show that that 
was really not eauml hy him ; but if the plaintiff i^aya that it was, then he must 
st*t/ it up in liis replication ami must pro\e it.*' 

9 1H140) 1 K.B., at 822. 

* See Itohinmn v. Daviwn (lv871), L.'li. 6 K.\. 269, 278. (leasby, B., there 
observed : ** Ditmbility or incapacity, emmd by th act of Ood^ excuses, the 
defendant.*’ Did he mean disability, or incapacity ^nthont fault? That this 
may be so, is suggested by the plea in lioaM Firth (1868), h,R. 4 C.P. 1, 2; 
“ that \V F was and is pre\entc<l by the act of (hid, to wit, by pc*rsonal illness . , . 
from remaining with or serving the piaintiff , . So. in CuckMon v. B(on*>s (1838), 
1 Kl. A FI. 248, Lord CampUdl referred to the plaintiff l)eeoming by the visitation 
of Hod . . . from paralysis or any other liodily illness, permanently incompetent to 
act . . In Hoant \\ Firth (1868), L.R. 4 (M*,, at 9, Montague Smith, .L, said, 
arguendo : " Lord (’ampbed! there treats the ilIn(‘.''S m the act of Hod.” And 
Brett, J., said : “ J think permanent illness by On art of OihI is an exception by way 
of excuse out of the contract.” 

See also Tht Condantine Case (1942] A.C. 262, p*r Lord Porter. See Williston, 
Sft. 1936, 1959. See also Restatement, ss. 457, 458, 459 ((’omment d ; Illustration 9)» 

M 19401 1 K.B„ at 823 ; Rngg v, Minm (1809), 1 J East 209 ; Taylor v. CaMweU 
(18tl3), 3 B. A S. 826, 827, 832, 840. There, the plea tJrpressly stated that the 
gardens and muste hall were de^royed and so far damag^ by accidental fire.” 
Aim} Blaekbum J., declared ; ” This destrnotlon, we most take it on tbe evidenoei 
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' (o) Certain Fruetration Cases 

Tl»« judgment in Taylor v. CaldweU, says Atkinson, J., 
contains no statement that disproof of negligence is deemed to 
be incorporated in the implied condition,’ iUthough it is clear 
that impossibility of performance caused by the destruction of 
the subject-matter must be without default of the contractor. 

“ The inference which one would draw from that is that 
the implication is simply that the destruction of the subject- 
matter tennin.ates the contract, but that a person cannot 
rely on it if it is established that his own default really 
brought about that destruction.”* 

Blackburn, J., does not regard the implied term as having 
may reference to negligence, but as a term which cannot be set 
Ujp if the owner has been in default. Hoirell Conpland* is 
cited : nowhere was it suggesteii that it was for t he ileiendant 
to prove that his potatoes suffered from blight without default 
of his own. In Appleby v. Myers,* Blackburn, J., said : “ the 
plaintiffs, having contracted to do an tmtire work for a specific 
sum, can recover nothing unless the work be done, or it can be 
shown that it was the defendant's fault that the work was incomplete." 
This, said Atkinson, J., was the only sentence he could find in 
aH the cases that he had examined, clearly indn^atiug the onus 
of proof.* 

(d) Rules of Onus, as in S egligenct 
To proof of the ‘‘implied condition.” Atkinson, J., apphed 
the general rules of proof in the law of negligence. party 
seeking compensation for damage must prove that tin' defendant 
was in the wrong. The lest of the onus of ])roof is ” to ask 
oneself which party will be .succe8.sful if no eiidein'e is given, 
or if no more evidence is given than ha.s bwi given at a 
particular point of the case.”* In the present case, the charterers 
prove that the ship did not arrive ; pausing th<«n*, they would 
win. The owners, however, proceed to show “ an accident which 
destroyed the ship as a navigable unit,” and they prove an 
event which was “ the immediate, direct and dominant cause 
of that destruction.”* If the case stops then*, who wins ? The 
oiixm of “ ultimately satisfying the tribunal that the ship was 

W*8 unthout Ike fauU of either parly ...” author’s italics. See ftallen v. Leake, 
fi92. Atkinson, J., also refers to Appleby \. Myera (1866), L.R. 1 (M*. 616, 616. 
Tiiere, no question of prool arose : th** caw was onginally stated liy conw'tit u il hout 
pleadings, and the fire was described as " aefidental." ' 

» (1863), 3 B. & «. 826, 830 ; mpra. 4W. ^ 1 1040) 1 K.B., nt S21, 

• (1874), L.R. 9 Q.B. 462, 463, 466. 

♦(1867), L.R. 2 f’.P. 651, 661 , aiVlior's italics . morn, t6i>, note 3. 

* C19403 1 K.B., at 826. 

^ Eaalem Sly. Co. (1883), 1 1 Q.B.D. 440, >4 

«fi,4S8. 

*[1*40] 1 K.B., at 828, cited by Viscoiuit Simon, W. [1942] A.C. 180, 
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at fault rests on the charterers.’^ Had they satisfied this onus t 
Three principles must be applied. Firsts if the accident raises a 
presumption of negligence, the owners must rebut that 
presumption.^ Secondly, if the accident affords no evidence of 
negligencic, the charterers must prove negligence. Thirdly, if 
the onus is upon the owners, they may discharge that onus by 
proving facts from which the inference that there was no 
negligence is as strong as the inference that there was negligence. 
For the third principle, Atkinson, J., cited Lord Dunedin’s 
opinion in Ballard v. North British Rly, Co.,^ If the defenders 
can show a way in which the accident may have occurred 
without iH^gligence, the cogency of the fact of the accident by 
itself disappears, and the pursuer is left as he began, namely, 
thnt he has to show nt^gligencc.” 

Tlie unusual explosion of a boiler under the owner’s manage- 
ment affords some evidence of want of care. But if, after the 
evidence has been considered, 

‘‘ the s(‘ales arc even, if the tribunal is unable to say that 
tlic facts are more consistent with negligence than w^ith the 
al)S(*iice of negligence, the plaintill fails."’^ 

Was the present, a ease of ‘•self-induced frustration”! 
That does not include “ the mere possibility of relevant default.”* 
After all, the basis of an implied term is. that it is sujiposed 
to be of such a character that, if it had been mentioned at 
the time of the making of the contract, both parties w'ould 
have said : * Yes. We both meant that. Put it in.' Can 
T possibly say that the shixiow^iers w^ould readily and as a 
matter of course have aasented to the incorporation of a term 
wliii h deprived tliem of the right of relying on the doctrine 
of frustration unless they could prove in any circumstances 
that by no possibility could any negligence of theirs have 
accounted for the accident, on any theory, however 
imi>robable ! 

The burden of proving their ease was upon the charterers. 
This burden they had failed to discharge and the claim for 
damages failed. 

2 . In the Coukt of Appeal 

It was argued by the charterers, on appeal, that where a 
contract cannot be performed,, the contractor must prove that 

^ Scoitv. London Dock Co, (1S65), 3 H. & 0. 590, 601, per Erie, C.J. ; The Mf^tchaM 
Prince [1892] P. 179 ; CzecA v. General Steam Navx^wn Co, (1867), I4.R. $ C.F. 
14, 19, per WiUes, J. 

* [1923] S.C. 43, 53, 54. The statement of the law in this dissenting opinion 
has been subsequently approved. 

• lb,, at 833 ; citmg Wakdin v. London SoM, WcjaAem Rly, Co, (1886), 12 App, 
Cas. 41, 44, per Lord Halsbury, L.C. ; The Kite [1933] P. 154, 168, per Langton, J,, 
Brook's Wharf dr Bvll Wharf, Ltd, v. Goodman Brothers [1937] 1 K.B, 5&, 539 ; 
The Stranna [1937] P. 130, 140, per Langton, J. ; affirmed ; [1938] P. 69. 

« [1940] 1 at 83S. • /5„ at 839. 
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fedliure to perform was not through any fault of his. The owners 
oontended that the essence of frustration was that failure to 
cany out the contract was not the fault of the party setting up 
the plea. It was for the owners to set up frustration and then 
for the charterers to prove negligence,' 

This was “ a very simple case,’’ said tk-ott, L.J., in a very 
short extempore judgment, with which Sir Wilfrid Greene, 
M.E., and Goddard, L.J., agreed. No authorities were cited. 
Two sentences contain the operative part of the decision. 

“ A party prima facie guilty of a failure to perform his 
contract cannot escape imder .a plea of frustration, unle.s8 he 
proves that the frustration occurretl without his default. 
There is no frustration in the legal sense unle.ss he i)roves 
affirmatively that the cause was not brought into oi>eration 
by his default.”* 

Leave to appeal was refused by the Court of Appeal, but was 
granted by the Appeal Committee of the House of Lords which 
r^tored the order of Atkin.sou, J.® 

From the speeches in the House of Lords it is manifest that 
the question was one of great difficulty. Lord Wright, in 
particular, examines very' clo.sely se-ceral approaches to a 
solution, and only after carefully testing the problem from 
several point.s of view arrive.s at the conclusion that the ordinary 
rules of onus of proof should apply .•* Lord Porter, too, iiointed 
out that “without default of either jmrty ” was ambiguous, 
and that, on the words themsehes, <*ither interpretation was 
possible.* Altliough Scott, L.J., had disposed of the question 
in a short rule unfortified by authorit y, it .should not lx* forgotten 
that he had argued the doctrine in The limlixche Caxefi and that 
his experience of frustration arising out of the last war is 
profound — ^rivalled only by the <‘xperience of MaeKinnou, L,J., 
and Lofd Wright. For the rule enumiated by the (.’ourt of 
A|ipeal there was clearly a «me, ami a strong case ; in the 
First Edition, the author independently took tin* same view. 
After considering the speeches in the House of Lords — a new 
thesaurus «f dicta upon frustration, and onus of proof — the 
author withdraws his view and agrees with resp<*ct that, 
regarding the question as one of “ common scase as related to 
justice,’’ it is not for the party* pleading fru.stratioii to prove 
that he was free from fault.’ 

» [1940] 2 K.B. 430, 431-432. 

• lb., at 433 ; of. Hal&bury, Laws of England, 2nd ed., vol. VII, p. 208, para. 202. 

» [1942] A.C. 164. ' [1942] A.C., at 191 et aeg. 

* 16., at 179, 200. • [1921] 2 Ch. 331, 842-346. 

' See the iMmed monograph of Profeesor .Tulins Stone, 1).C.L., Burirn of Proof 
m»i the Judicuil Proem • A Commentary on Joseph Conetantine Steamship, LA 
T. Imperial Smelting Corporation, LA (1944), 60 L.Q.R. 262-284. He pointe ont 
that die nile laid dotm the Houee of lotde ie i^y a sew nde, and ona of 
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Z. Is HOTTSS op IfOBDS 
(a) The “ Implied Term ” Tf ri* Large 

The question, said Yisoount Simon, L.C., was not a very 
^mple One ” ; the point had not as yet been directly decided.^ 
When a frustrating event is proved and when, at the end <rf 
the case, no inference of “ default ” exists and the evidence fil 
equally consistent with either view, does the defence fail because 
the defendant has not proved that the event was not due to Ink 
default f* 

The Lord Chancellor puts the case that Atkinson, J., had 
put : A vessel disappears during a storm. Does the defence 
of frustration depend upon the owner’s ability to prove that 
the ship was navigated “ with adequate skill ” and that there 
was “ no default which brought about the catastrophe ” !* 
Dr this : A vessel in convoy is torpt'doed and sinks. Must 
the owners prove that tho.se on board were “ keeping a good 
look-out, were obscuring lights, w^ere steering as duected, and 
so forth ” ? No reported case lays dow’u such doctrine.* The 
impossibility must arise •* without default of the contractor,” 
but this docs not mean that the defendant must disprove fault. 
It means “ no more than that, unless default is proved or ought 
,to be inferred, the defence is complete. WTiere the onus lies is 
still to be determined.”* 

Fnistratiou ” does not merely provide a defence : 

“ It kills the contract itself and discharges both parties 
automatically.”* 

Whichever way the doctrine is put, the legal consequence is the 
same. “ The most satisfactory basit,” said Viscount Simon, 
“ IS that the doctrine depend.^ on an implied term in the contract 
of the parties.” Thus, t here can be no di.scharge by supervening 
impossibility if, notwithstanding the supervening event, the 
express terms bind to performance. Frustration depends on 
the terms and surrounding circumstauce.s ot each contract.* 

policy not of logic, and he pleads that the court should openly recognise this 
instead of relying upon inconclusive authority and ambiguous obtkr dicta. 

In such cases oi hrst impression, the choic c of the court is not between making 
a new rulo or adhexmg to the old rule. It is between making one new rule or 
making a different new rule , . . the closer the court^a scrutmy of iU own 
inarticulate premise, the sounder will be the process of common law 
development (at 284). 

This self-scrutiny ’’ should be rofteoted in the judgments, not concealed by 
.citation of ambiguous dicta and doubtful analogy.^' Yet this is the way of 
precedent. 

I have grown to see that the [judicial] process m its highest reaches is not 
discovery, but creation,'" said Benjamm Oardozo, m The Nature of the Judmad 
JProcesa (1921), 106. 

^ at 160, Bee also per Viscount Maugham, at 169, 

»i6nnt 161. •J^.^atm. 

^ tkeg at « /t., at 168. 

au 
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“ Every case in this branch of the law can be stated as 
tnrning on the question whether, from the express terms of 
the particular contract, a further term should be implied 
which, when its conditions are fulfilled, puts an end to the 
contract.”! 

The implied term may v ell be : — 

^ “ This contract is to cease to be binding if the vcsstd is 

disabled by an overpowering disaster, provided that disaster 
is not brought about by the default of cither party.’” 

The case resembles an express exception of ” perils of the seas.” 
The shipowner proves a prima facie cas<‘ of loss by sea perils, 
and then he is within the exception. It is for the cargo owner, 
by rejoinder, to prove negligence or unseaworthiuess.! 

If there is a bailment of goods to be kept in a named 
warehouse, loss by tire excepted, proof of destruction by fire 
prima facie excuses the bailee. It is for the bailor to prove 
that the bailee was negligent, though he might rely on facts 
proved or admitted by the bailee.* In Jaekson'n Casc,^ no one 
suggested that the jury ought to be asked : “ Have the ship- 
owners proved that the stranding took place a ithout negligence 
or default on the part of themselves or their servants f 
“ The ambit of ‘ default ’ ’’—concluded the Lord Cliancellor 
by way of obiter dictum — “ as an element disabling the plea of 
fnistration to prevail ” has not yet bwii precisely and 
finally determined.” “ ‘ Self-induced ’ frustration , . . involves 
deliberate choice.” “ Default ’’ is a wider term. In many 
commercial cases of frustration, the term has been treated as 
equivalent to negligence. But in a contract for personal services 
it has not been laid down that iiersonal incapacity, if due to. 
want of care, does not frustrate. 

“ The implied term in such a case may turn out to be that 
the fact of supervening physical incapacity dissolves the 
contract without inquiring further into its cause, provided, 
of cuurse, that it has not been delibt'rately induced in order 
to get out of the engagement.”® 

{b) Common sense as related to Justice ” 

Viscount Maugham formulates* four propositions : — 

(i) Whether the doctrine of frustration rests on an implied 
term, or is otherwise to be explained, it is based upon the 
presumed common intention of the parties.” 

i Ib„ at 164, citing T/ie Olendarrorh [1894] P. 226 ; Scrutton, art. 91, para. 3 ; 
Carver, s. 78; The Northumbr%a [1906] P. 292, 298. See Texas Co. v. Hogarth 
Shipping Co. (1920), 266 U.8. 619, 629, 630, per Van Devanter, J. 

* (1942] A.C„ at 165. « (1874), L.R. 10 C.P. 125, * [1942] A.C., at 165* 

* at 167. See also per Viscount Maugham, at 173, 

* Jtbff at 169, referring to Halsbuiy, Jjaws of England^ 2nd ed., vol. VII, p. 215, 
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(ii) A frustrating event brings the contract to m end 
forthwith and automatically.’’^ 

(iii) Tlie legal effect of frustration does not depend upon 
, the intention or oinnions of the parties, or even their knowledge 

as to the event.^ 

(iv) Legal rights accrued are unaffected.^ 

Frustration operat^es automatically, for the good or iU of 
both parties.” This, irr<\spective of the wishes of either party, 
their temperaments and failings, their interest and circnm^ 
stanees.”* It must, of course, arise without blame or fault 
on either side.”^ If a party pleading frustration were required 
to prove tliat he was not in default, that would mean that 
the determination of the contra<*t by frustration is not the 
axiojiiatic result of the event, but is dependent on the option 
of th(‘ ]>arti(*s, for neilher party can be coiu|velied to call evidence 
1o pro\e atlirmativ(*ly that the cause was not due to his default.”® 
It Wf)ul(l b(^ unreasonable, if not absurd,” to ])laee upon 
the party jdeading frustration the onus (»f proof that he was 
not responsible for the frustrating event. Destruction of a 
building by tin* is generally diu* to sonu^one's fault ; it may 
be quite impossible for the owner of a large t)uilding to prove 
that an em]>loyee who has left his service vs as not guilty of 
didault,'^ 

Ai tlie date of the contraet, it is usually impossibh* to know 
vn1u< h parly will divsire to rely ujioa trustralion if it o(s*ur. 

“ Jn these (‘ircumstanees, I (‘annul see why a court should 
decide tliat the jiarties ought to be presurinal to have intended 
that the ordinary ruUs as to onus of proof ought not to apply. 
After all, tin* (|U(*stion is <*sseutially one of eomrnon sense as 
ndated to justi(‘e.'*'* 

** Ei qui ajfirmat^ aou c/ qKf invinnhii probatio,^^ 

It Ls an ancient rule founded on consi(l(‘r ilions of 
good sense, and it should not lx* departinl fror»; without strong 
reasons, 

The “ mere possibility of default '' on the part of tlm ship- 
owners did not dis(‘ntitle them to n‘ly upon frustration.® 

(e) “ Uitiwate renult of the whole Eeidence^'' 

Lord llussell of Killownm summarised thus the rival 
content iouws ” : 

(1) The appellants say : ‘ Frustration will ex(aise unless 
it is proved to be self-iiuluced.’ (2) The respondents say; 

* Per Lord Sumner, in The Hirji Muiji Cant fl92t>J A,C. 497, 505. 

» Ib., at 509. » 1 1942) A.C., at IHO, 170. * 1 1926) A.C., at 510. 

® Per Lord Sumner, in The Bank Line Cafie 11919] A.O, 435, 452 ; aupra^ 496. 

« ( 1042] A.C., at 172. ’ /6., at 17.3. 

* JK, at 174, • /5., at 176, 
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‘ Fnistration will not excuse unless it is proved not to be 
self-induced.’ 

For three reasons, the appellants were right. First, “ the- 
proving of a negative . . . would be a most exceptional burden 
to impose on a Stigant.’’ Secondly, in no rcY)orted case of frustra- 
tion has this attempt been made or ealli’d for. Thirdly, the 
statement of the doctrine in the authoriiie.s does not compel 
the adoption of the other contention.^ 

The language of Jilackburn, J., in Taylor v. CaldtreU- does 
not “ justify, much loss compel, the view that i)roof of absence 
of default is a condition pre«‘edent to the ajiplication of the 
doctrine”: the words “without default of the contractor” 
SB*© merely “a proviso or exception to tlie do<‘trint*, namely, 
that, if 1h<' destruction of the corpus^ has been brought about 
by the fault or default of one of the contriictnig parties, that 
party would not be excused.”* 

Whether the doctrine of frustration apjilies m favour of a 
party sued depends “ upon the ultimate result of th<‘ whole 
evidence.” The defendant will prove the destruction of the 
corpus, and, where possible, the frustrating event. If th.at 
event raises a prima facie case against him of fault or default, 
then, unless he displace that case, the frustration will stand, “ as 
self -induced.” If notliiug however is known of such an event, 
or if the known event raises no prima facie case against him, 
and if the matter rests there, the defendant will be excused. 
But the plaintiff — by evidence, or by cross-examination, or 
both — may prove fault or default against the defendant, who 
then must fail. 

“ In every case, the contractor will succeed or fail in his 
defence of fru.stration according as it is not or is found as the 
result of the whole «*vidence that the frustration was self- 
induced.”® 

In the pre.senl case, no prima Jaeie fault or di fault was raised 
against the shii)Ownei.-i. Xo finding of fault or default was 
made against them. 1 1 was impovsihie to say t hat the fru.st ration 
wa.s self-induced. The shipowners were relii'ied tiom liahiiity.* 
TSTo question arose as to “the kind or degree of fault or 
default ” that wouhl debar a contractor from lelving on frustra- 
tion. Varieties — ranging from eriininality to thoughtlessness — 
were infinite. 

“ I wish to guard against the sui»position that every 
destruction of corpus for which a contractor can be said, to 
some extent or in some sense, to be responsible, necessarily 
involves that the resultant frustration is self-induced within 
the meaning of the phrase.”® 

» [1942] A.C., at 177. » (ISO?), 3 B. 45 S. 826, 8.33, 839. 

* On Lord Bassell’a use of thu phrase, see [1942] A.C., at 176. 

* tb., at 176, 177, » Ib., at 178. • Ib., at 179, 
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(d) Presumption of Imweenee ” 

The queBtion, said Lord Wright, was whether, in the case of f, 
admitted frostration, no default of either party being proved, 
the promisors are liable in damages.^ Scott, L,J.’8 statement 
of the principle was “ manifestly different ” from the statement 
by Blackburn, J.® “ Without fault of either party ” 
that “ a party who by his fault has caused the impossibility 
cannot take advantage of his own wrong ” ; he has prevented 
performance in the substantial sense.’’® But Blackburn, J’., 
did not say that a party relying on impossibility must prove 
that liu' inipos8»bilil.\ was not due to his default. 

Lord Wright proceeds to expound the meaning of “ frustration” 
and to .show “ how wide and various is t he range of I'lrcunistances 
to ^\llichit may extend and how manifold are the complications 
involved in the rule laid down by the Court of Appeal that there 
is an affirmative onus of dispro\'ing fault on the party claiming 
to rely on frustration.”^ 

The suggested rule was ‘‘ anomalous and unreasonable.” 

** The doctrine of frustration is intended to achieve a just 
and reasonable result.”® 

The classical passages from Lord W’^atson® and Lord Sumner* 
are i ited to emphasise that, by the doctrine of frustration, the 
court is exercising its powers “ in order to achieve a result which 
is just and reasonable. It would, indeed, be strange if it clogged 
its decision with the qualification which the Court of Appeal 
would impose, but which seems to me . . . inconvenient and 
imre.isumible.”^ 

Another aspect of tlie doctrine was difficult to reconcile with 
the dei-ision of the Court of Appeal. ** Frustration operates 
automatieally. It does not ilepend on the choice or election 
of tilt* partie.s to tin' contraid.® . . . the contract is ondeil and 
dead Simply bv the frustrating event. If the parties choose to 
go on witli it, that is. in truth, entering into a new contract . . . 

The po.sition of the parties onaht to be determined at once, 
and an indefinite suspeusi* avoided. But this result is just 
what the d<*ci«ion of the Court of Appeal would prevent, 
bcc.ms<*, according to the decision, it cannot be known whether 
there has been frustration in a h*gal sense unle,ss and until it 
H proved affirmatively by one party or the other that the 
trustration was not brought into o]ioration by his default,^’* 

iri<il2] A.C.. atisi. 

^ lu Taylor v, CMwefl (1863), 3 B. & K ‘'26, s39 : 6W/;n?, 469. 

® f B142] A.C„ at 182, dtmg ih© illuatration given by Willes, J., in Inchb(sM*t»Ca99 
(1864), 17 G.B. (N.s.) 733, 741. 

* [1942] A.C., at 183, See Note (1941), 19 Can. Bar Rev.. 612-614. 

® In Dahl v. NeUon^ IhnJcm d? Co. (1881), 0 A.C. 38, 59, 477. 

« In Tht Birji Mvlji Ctm 11926] A.C. 497, 507, 510 ; aupra, 507-609. 

^ [1042] A,C„ at 186. ^ /5., at 187. « Ih, at 188, 
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No authority — either in English or in American eases — could 
'he found for the rule enunciated by the Court of Appeal. In 
most of the English cases. “ questions of responsibility do not 
arise.”^ Lord Sumner had declared that fnisl ration must arise 
“ ■without blame or fault on either sid<>. Et'liance cannot, be 
placed on a self-inducoid fnistration.'*^ 

If Caldwell had burnt dow n the music hall, Lord Sterndale. M.R., 
had said, he could not have pleaded that the subject-matter 
was gone and the contract frustrated.® No one until now. 
Lord Wright continued, had suggestt‘d that Caldwell could not 
have relied on the destruction of the music-hall “ unless he had 
affirmatively proved that he w'as not responsible for it and was 
not in fault.”* 

“ The essence of ‘ frustration ’ is that it should not be due 
to the act or election of the party.’’® 

But for such and similar opinions, tin* ** more logical 'vi* u ’’ 
might be that in frustration, two elements jiiust be consioered : 
“ (11 impossibility or frustration under tiu' contract ami the 
facts, and (2) the causation of that imposdbility or frustration, 
whether or not it is imputable to the lault of either parts . . . 
if frustration means not onl^ that ])crformance has become 
impoH.sihlo, but that luitlicr part\ is ri'sponsible, there can be 
no frustration in tliat sensi' unless botii (onditions an* fultilk*d.”® 
Upon this definition — *• which English law seems to have 
accepted” — the Court of A]»peal must lia\e procei'ded. Hut a 
party, instead of electing to rescind for brca'*!i hy t In* otlu*r party, 
might wish to rely on frustration ami. at flu* same time, 
claim damages for the hn-ach of contract. f*^uch a case, said 
Lord Wright^ — if the authorities have not collided it — might be 
open. Hcm*e the icfcreucc to tlic fault of “cither” parly, 
instead of to the fault of the iiarty rclxmg on the doctrine, 
though “‘either party’ may siiri|)ly mean ‘one ]>artj or the 
other, if either is rt>sponsjl)l<“.’ ” This \iew would b<' fatal to 
the eonelusion of the Court of Apjx'al because two at parof( Ihhups 
must then be proved by the parlies who se\erally raised tliom.® 
Tlie present appeal, howcvi'r, could be d('<idcd by appl.ving 
the ordinary rules as to onus of proof. 

“ If frustiation is viewed (.as I think it can be) as analogous 
to an exception, since it is generally relied upon as a defence 
to a claim for failure to perform a contract, tin* same rule 
will properly be applied to it as to the ordinary 1y])e of 

1 [1942] AC., ftt 189, 

•li» The Bank Line Case [19191 A.C. 43.5, 432 ; supra, 49B. 

» In Meriens v. Home Freeholds Co. [19211 2 K.B. 526, .536, 537 ; nifra, ,5.52. 

* [1942] A.C., at 190. 

* The Maritime National Fish Case [193.5] A.(’. 324, 530, per Lord Wright, infra. 

* [1042] A.C., at 191. See per Lord Porter, at 199, 200. 
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€XC(?iptions, The defence may be rebutted by proof .of fault, 
but the onus of proving fault will rest on the piaintiff/^^ 
Secondly, the ordinary rule is that 
a man is not held guilty of fault unless fault is established 
and found by the eonrt,”^ 

This presumption of innocence ’’ is no less true in civil disputes 
than in criminal eases. Fraud must be alleged and proved. 
If, at the (*nd of a ease, umcaworihiness is not established as 
the cause of the loss, the defence fails. Negligence^ as overriding 
the ex(‘epte(l perils, must be alleged and proved : — 

If the matter is left in doubt when all the eviden(*e has 
been heard, tin* party who takes upon liimself to affirm fault 
must 

The rule of the (\nirt of Appeal would often ‘‘ work serious 
injusti(*e and nullify tlie benelleial operation of tlie doctrine of 
fnistratioii which has been somevhat em])irieally evolved 'with 
tlH‘ object of doing what is reasonable and fair . . 

The ineonvrnifnee of the rule is obvious. In many cases of 
frustrati<m — (‘artlnpiakes and urniMial tloods — there is 
litfh* or no room for human activity/' In other case^ — e.g., 
requi'^ition or refusal of a licence — there ‘"is little room for 
intervention by the ]>arties.’* ]\Iust the ])arty claiming prove 
that lie luis not (*aused or induced the frustration i If. in a 
<‘yc]oH(‘, a '^hip is lost with all hands, must the shipowners prove 
that flu* master did not re<*ci\c, or ignored, warnings of danger ?® 
If a shi]> i*'’ torpedoed with all hands, must tlie shipowner prove 
absence of fault, e.g., that t lie slop obeyed th(‘ convoy regulations? 
To exchide the jmsihilitg of fault may be impossible : and, 
ev(*n tifter h»ug incpiiry, a <‘asual1y may be unexplained.* 

The Court <'f A]>peal wmihl ])lace upon the shipowner tlie 
burden of ])roving a negative. AnoTualous (‘ases, indeed, 
there arc. Thus, tlie liability of a bailt‘e dejiends on the special 
obligation anchmtly imposed on him by law.^ Tlie liability of 
a (‘ominon carricT depiuids on the custom of the Koalm. The 
Merchant ^^hipping A(*t, 1804, permits a shipowner to limit the 
damages, provid<Ml that he prove that the casualty happened 
without his actual fault or privity.® All these cases depend on 
special contracts or statutes. 

By * self-induced ^ frustration,^" said Lord Wright, 
Lord 8umn(T (dearly had in mind — 

positive a(ds against the faith of the contract which amount 
to a repudiation and would justify rcvsoission,”^ 

1 [1942] A.O., at 192. ^ IK at UKh » /6., at 193. < /6., at 194. " 

* yoe Brook's Wfmrf <{' Bull Wharf, Ltd. v. Goodman Brothers [19371 1 K.B, 
4534, 538, per Lord Wright, .^I.R. 

• 8eotioiis 502, 503 ; mpra, 527, note 1. 

^ [1942] A.O., at 195, See Pmmard v. Spiers (1870), 1 Q.B.D. 410, 414, per 
Blaokburn, J, 
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Mere neglifreiice hag never been regarded, for this purpose^ 

’ as constituting fault*’’ No one suggested that Caldwell must 
explain whether any servant of his had negligently caused the 
fire, nor did anyone ask whether the prima donna wlio claimed 
to be excused, had been careful of her health.^ Gross 
delinquency ” might amount to repudiatiom^ The absence of 
the definition of default ’’ makes the rule of the ('ourt of Appeal 
even more objectionable. 

In my opinion,” Lord Wriglit concluded, “ this is a case 
in which it is found that there has b(*en an unexplained 
casualty frustrating the <*ontraet. The real cause cannot bo 
ascertained. No fault is shown against the appellants, I 
think that they are (entitled td rely on the frustration as a 
defence to the elaini.”- 

(e) Without I){ fault : no hmriny on i>nu» of Prooj 
Lord P(»rter .sa>s that if I he vords without faull on either 
side ” be strictly interpreted, the eontratT would not be at an 
end unless neither party vere in fault A party ]d(Hiding 
frustration \vould be *• in considerable dillieulty ” : to make his 
defence good h(‘ would have to prove that not only he, but his 
opponent also, was not in fault.* 

The expression should not b(‘ ‘‘ so strictly interpreted.”’ 
Blackburn, J., had originally spoken of the fault of the contrador, 
and so had other judges ; they were stressing not tlie fre<Mjom 
from blame of both parties,” Imt the fact that a party in default 
cannot rely on frustration due to his own wrong : the dbauge 
in expression ” — i.e., from the default of the contractor ^ to tlie 
fault of either party — is ‘‘ eompreliensible enough.’* 

‘‘It signifies only that the party in default cannot take 
advantage of his own wrong. It is a pcusoual disqualifi(‘ation 
preventing liim from taking advantage of a frustration which 
has automatically oeeurred, not a condition of its oceiar<ui(*e.”^ 
The phrase without default of either party ” is ambiguous. 
It might mean either that tlie party pleading fiiistrafion must 
prove the destruction of the .subj(*(*t-niaiter and tlnit lie is not 
to blain(», Of that he su(‘ceeds if he proAiss tin* destnudion unless 
it be shown that he is in fault .* Eii h(*i interpndation is possible : 
the wwds are in<*onelusive. Home other retuson must found, 
‘^The true pniieipJe seems to be,” said Lord Tortir, ‘‘not 
that all contracts must prima fad* he perloimed whetlier 
performance be possible or not, but that there dvc some i out rads 
absolute in their nature when* the jiiotn^'O! wai/ants the 
possibility of performance. I'liesi* he is bound to perforin in 
any event or to jiay lUnnages, but there ar<‘ other (*ases wiiero 
the promisor is only obliged to perform if he can. In a contract ' 

1^© not© 7, supra, p. 537. * f 1942] A,o7, eA loS 

* lb,f at 199. * Ih., at 200. 
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tot personal performance where he dies, or in certain other cases 
where the subject-matter of the contract is destroyed, he cannot 
implement his promise. In such cases he is excused unless he 
be in fault. Of course, if he is in fault because his deliberate 
act has done away with the subject-matter of the contract, and, 
perliaps, if lie has been nealiirent, he cannot recover. But 
prima facie he escapes. To make him liable, his fault must be 
pr()\e(i bv tlie part\ which alleges that it destroys his excuse/^^ 
This principle, it is sub*riitt(Hl with fifreat respect, is a dangerOUf 
one, and unsupported by authority. When is a contract 
absolute,” and when — and on wiiat principle — are you only 
oblicred to pi^rform if vou can ” / 

Wher(‘ the promisor makes an absolute promise, he takes the 
risk ; he must perform or pay damafi:(‘s : no question of frustra- 
tion t ui» tsnse. When* iinp(»ssibili1v of perfonminee is an excuse, 
the promise is not absolute, but conditional on something, 
i.e., the possibihtv of performance.”^ Why, th<*n, impose the 
obliuration of proAing innocence of fault ^ 

Tn trntli, the words ‘ without default on either side ^ are 
not used for the purpose of establishing wiiat has to be proved 
bv either party. Rather they are necessarily inserted to 
limit the cases to which the doctrine of frustration applies. 
If a party be in fault th<‘ do(*trine is not to be invoked by him. 
If he is not in fault, it ma> be. But they have no bearing on 
the onus of proof. They qualify the doctrine ; they do not 
inqiose on the party seeking to be excused the necessity of 
proving w'ant of fault m himself or in his opponent.”^ 

Wh(»tlier default ” includes negligence — e.g., Avhere the 
contra(*tor negligently destroys the subject-matter of the 
coiitr.ud — Lord Porter preferred to leave open.® 


M1D421 A.O. 203, 204. 

* /6., at 205. 

* and mtiiig Balmond and Wmdeld, Contracts^ 314. 
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A. ARISING OUT OF WAR OF 1914, AND AFTER 

1. Peesonal Residence, not Basis op Tenanct 

It is not the basis of a contract of tenancy that the tenant 
should continue to be allowed by law to inhabit in person the 
demised premises. Where, upon the outbreak of war, the 
tenant who became an alien enemy was prohibited from residing 
within the area of the demised premises, he remained liable for 
the rent : tSchlesinger's Case^ 

In March, 1914, the defendant, an Austrian, became the 
tenant for three years of a flat at Westdiffe. Without the 
landlord’s written consent, he was not to assign or sublet the 
premises ; such consent not to be unreasonably withheld. By 
the Aliens Restriction (Consolidation) Order, made in September, 
1914, no alien enemy, save by permit, might reside temporarily 
or permanently at Westdiffe. The landlords sued for rent for 
the <|uarter expiring in March, 1915. The tenant said that 
from the date of the onler the tenancy was determined. The 
Common tS<‘rjeant gave judgment for the landlords. 

The Divisional ('ourt dismissed the appeal. The lease was 
not avoided by tlie order, nor did the order make it illegal for 
an enemy to hold land in a prohibited area. 

Lusli, J,, added that although personal residence was the 
purpose, it was not the '^foundation of the contract.” Part of 
the consideration for th(‘ rent was the right, subject to conditions, 
to assign or sublet. Since the contra<‘t could be performed 
without the personal residence of the tenant, prohibition of his 
personal residence did not make performance impossible. 
Moreover, the contract vested in him a term of years, and 
that interest remained unaffected.* 

2. Partial Frustration ; Contract Remains 

Where, by administrative order, it becomes unlawful to 
perform some of the contractual obligations, while other obhga- 
tious may lawfully be jicrformed, the contract is not frustrated ; 
The Leiston Case? 

‘ London ds Northern Eetatee Co. v. StUesinger (1916] 1 k.B. 20. 

> [19] 6] 1 K.B., at 24. Cited and followed by Earl of Reading, C J., in tTAdcMT 
Coorl, Ltd. V. BUhngrr [1920] 1 K.B. 680, 686 ; per Bankes, L.J., in Mattken v. 
CnHtng 11922J 2 A.C. 180, 18S. 

The diotum » disoussed in The CrkltletBood Ccue (1945), 61 T.L.R. 202. Lord 
Boasell of Killowen uid Lord Goddard rely upon it in support of their view that 
a lease cannot be determined by frustration. Viscount Simon, L.C., and 
Lord Wright point out that the dictum was not neoossaiy for the decision. 

On The WhitehaU Cate, see Lord Wright’s entigue (1946), 61 T.L.R., at 207. 

* Leiston One Co. v. Lexeion-evm-SieewejQ, Urban Council [1916] 1 K.B. 1912 j ' 
[1916] 2 K.B. 428 ; foUowed in Burton <9 Son v. W. H. Bowater, Ltd. (1921), 
LI. L. Rep. 336 (Court of Appeal). See Neon Case [1942] 1 D.L.B.. 26. 

This decision has hem doubted in TAe Deaay Mott Cam [1914] A.C. 265, 271, 
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A gas ciuiqpany contracted with an urban council to light 
€heir district for five years from August, 1911, the contract to 
rienudn in force until detennined by six months’ notice on either 
iride. The company were to provide standards, lamps and 
plant ; to connect these with their mains ; to supply gas ; and 
to Hght, extinguish, clean, repair, paint and maintain the lamps. 
The council agreed to pay, in equal quarterly instalments, £1 Ts. 6d. 
pear lamp per annum for lamps extinguished, and a greater sum 
lor lamps burning all night. By an order made in J anuary, 1 916, 
under the Defence of the Beahn Regulations, 1914, public 
lighting was forbidden. For three and a half years the company 
had performed the various services under the contract. In 
November, 1916, the company sued the council for the three 
quarterly instalments due after the date ot tin* order. 

Low, J., held that the contract was not only a contract to 
furnish light, but a contract to furnish plant, and that if was 
impossible to distinguish how much was deferred payment for 
plant and how much was payment jor gas consumat. The 
company must be ready, upon relaxation of the regulations, to 
go on providing the light, and must keep the apparatus in 
working order.^ 

The decision was affirmed. Lord Reading, s<)id : — 

“ it is often difiicult ... to determine on v hich side of the 
line the particular case falls. The decision in this inse must 
depend on the true effect of the contract.”* 

Part of the performance of the contract had become unlawful, 
but another part was lawful and could be performed.® The 
contract was not at an end. 

“ There is an inclusive payment for all the st'rvioes, and the 
consideration cannot be apportioned.”* 

Scrutton, J., thought that the period of nine months up to the 
date of the writ, during which lighting Ha.s prohibited, was not 
nufficient to annul a contract which was to last five \ears and 
perhaps more, and of which the council, for three and a half 

per Vwcownt Kimon, L C., per l.oi(l Wnght at 2S(), and l^ord I'nrtor, nt -’S2. 
Contrast Thi Egham ('aer (IWl), 1 All K.R. lOT , ,ujira, .'51S .'dS. 

S«e also the observations in Court of fk'ssion . ( IMS) S (' .315, pir Loid Justice 
■Clerk (Cooper) : the decisions belong to “ the ojiciuni; phase of the more iccent 
dev^opment of a do< trine which is still in piwoss of development.” ” ,Vn mstanoo 
of assumed severabihtv,” observed Lowl Maikay {ih., at .32.5) “A ven narrow 
and special case ” : per Lord Wark (i6., at 32!)) Compaie Wootl \ UarUtltm 
(1944), 48 N.M. 176, 146 P. (2d) 883, cited and discussed (1!)44), 20 .\»w York 
fTniv. 23&-241. A covenant restnetod the use of the premises “for 

use solely as a filling station, and not for a restauiant or lunch counter 
purposes.” It was pleaded that rationmg tegulutions had frustiated the 
prlmaiy purpose of the lease. The regulations, it was held, rostneted partially, 
Irot did not wholly prohibit lawful user lu aeeord.ince w ith the lease. (See iViUiston. 
vol. VI, s. 1966.) 

* [1916] 1 K.B., at 916, 916. 

• 16., 41488. 


* ri916] 2 K.B., at 432. 

* Ih., at 434. 
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years^ had enjoyed the benefit. Although a mere failute to 
supply would not, of itself, relieve from payment, 

a failure of such a lengthy and permanent character as 
substantially to alter the mode of performance of the contract 
will have this effect and terminate the contract/’^ 

3. Tbmpoeabt Suspension does not Dissolve 
Where, by reason of an act of the Executive Government, 
such as the imposition of an embargo or the prohibition of export, 
a temporary suspension occurs which 4oes not prevent the 
agreement from being carried out within a reasonable time, the 
* contract is not dissolved : The Andrew Millar Case.^ 

By contracts made in June and July, 1914, manufacturers of 
confectionery at Belfast agreed to deliver large amounts of 

* [1916] 2 K B , at 439, 440. Lord Wnght, citmg thw paasago in The Denny MoU 
Case [1944] A.C. 266, 280, observes : — 

“Tam not clear that the same decision would be given to-da> * But questions 
of applying the doctnne may alwa>8 bi^ difficult to solve. So fai as principle 
goes, the decision is important, lu m far as it directs attention to the test, which 
IS, what IS the substantial contiact and is that frustrated 

- A7i^r(W Millar To , ltd v. Tai/lor To.. Lid [1916] 1KB. 402, explamed 
by Uairington, L.J., in Metropolitan Water Board v. Dick, Kerr d: Co, [1917] 
2 K.B I, 24 Sc*e statement of Buckmaster Committee (1918), Cd. 8976, cit^ 
in (1939), C'md 6100, at p. 6 “If the obligations undertaken become illegal 
either by reason of the other party to the contiact becoming an enemy or by 
reason of a duly constituted authority lawfully prohibiting its performance, the 
contract is dissolved, vnle^^ ty xlhgahty iv of so ianporary a (haracter that the 
time for the ptrformance of the ohhgattons may not hatfe elapseM before the illegahty 
reaves/* (Author’s italics ) Supra, 420 ’ ^ 

Thus, in Austen, Baldwin d Co, Wilfrid Turmr d Co,, Ltd (1920), 36 T.L.R. 
769, the doteiidants ordered from an American firm 6,000 lb. of saccharm, to be 
dehvert*d at the rate of 500 lb. pei month from January, 1919, at $11 per lb., 
t o b., Nf*w \ ork. By a pioclamation of the President of the I'.S.A., the expoit 
of saccharm was prohibited exeept under permit, but would \m permitted if a 
request were made by the British Government and if their licence were com- 
municated to the rniU'cl States Government. The defenclants wore refused a 
permit by the Board of Trade and cancelltHl the contract Avorv, .1., held that “ the 
defendants expn sdi/ and paif of the contract took the risk of ohtaimng a permit 
and it does not he m their mouths to say that the contract was frustrated Wause 
they could not do so . I think it was the defendants’ duty to wait a 
reasonable time to see if permission could have been granted later “ (at 771), By 
2iHh Diumber, 1918, all restrictions had been lemoved. The contract was made 
111 \ugu«t, 1918. 

Again, m CanBere Naiale Trustina v. HamUhiertretung dcr Basse Soz, Fad, 
S aphtha Export (1926), 94 L.J.K B. 579, an Itahan tank steamer was chartered 
by a Russian company to proceed to Batum, lu the Black sea, and there load 
a cargo of oil Lay days w eie to commence from the date of the notice of readiness 
to load , the usual exceptions clause was inserted. Tlio steamer reached Batum 
but the local military authorities ordeicd her to leave on the ground that no tradmii 
w ith Italian vessels was allowed. The steamer left ; pioceeded to C’onstentmom 
where she stayed eleven and then returned to Batum. After some de&y 
imrtly due to permission to load being still withheld, and partly due to weather! 
she loaded. The shipowners claimed demurrage after notice was given of readjutiess 
to load. It was held that the charterers must pay ; the contract was not frustrated 
or rendered illegal by the temporary and capnetous restraint upon loading tmnosed 
by the porv ^ 
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,eonfectiiji>neiy, f.o.b. to merchants in Liverpool, for export to 
Morocco. Delivery was to be made as soon as possible ; the 
customary delivery period was six to eight weeks from the date 
of contract. On 5th August, by proclamation, the export of 
“ provisions and victuals for food ” was prohibited ; on 
10th August, by further proclamation, the term was defined as 
including confectionery of all kinds. By a further proclamation 
on 20th August, for the term “ provisions and victuals for food,” 
certain things not including confectionery were substituted. 
From 20th August, the export of confectionery was not for- 
bidden ; the prohibition lasted for ten, or at the most, fifteen 
days. For the time being, the buyers could not pay ; the 
manufacturers, on 14th August, treated the contracts as dis- 
charged by operation of law. They sued for the price of goods 
sold and delivered ; the buyers counter-claimed damages for 
non-deUvery. Eowlatt, J., held that the contracts had been 
dissolved. 

On appeal, it was contended for the buyers that an embargo 
upon export suspended, but did not annul, the contract ; 
although export was prohibited, the obligation to supply 
remained. Since 20th August, business in coub'ctionery had 
been carried on as usual. The only question was tlie reasonable- 
ness of the period of suspension ; if tlu‘ delay were so long as to 
frustrate the object of the contract, the contract Avould be at 
an end. The manufacturers argued that the contract at once 
became illegal ; once dissolved it could not be reinstated. 

Swinfen Eady, L.J., said that early in August it was obvious 
that the (iovernment were acting from day to day : it was 
impossible to know whether the prohibition would last for any 
considerable period. A contract involving trading with the 
enemy becomes at once ipso facto illegal : a state of war is treated 
as of uncertain duration.^ This was not .such a coutra<-t. It 
was the duty of the manufacturers to wait a reasonable time to 
see if it wrere possible to fulfil their contracts. If they had 
waited, the <*ontract, without difficulty, could have been 
performed. The suspension by embargo was short and 
temporary ; the manufacturers were not entitled to repudiate.® 
Bray, J., cited a passage from Abbott on Mips and Seamen* : — 
“ But although contracts of this nature are dissolved by the 
breaking out of war or hostilities ... of which no person can 
foresee the determination ; yet they are not dissolved by an 
embargo or temporary restraint of their performance imposed 
by the Government of the country in whose ports the vessel 

* See Horlock v. Beal [1916] 1 A.C. 486, 607, .HO, per Lord s¥aw ; tupra, 480. 

* [1916] 1 K.B., at 414, 416, citing, inter alia, Hadley v. Clarke, 8 T.R. 260, 
tupra. See also per Warrington, L.J., at 416, 417. McNair, 163, 164. 

* 14th ed., p. 874 ; [1916] 1 K.B., at 418. See the oriticiem of Bailhaohe, J., 
in Tke An^to-Northem Trading Coat [1917] 2 K.B. 78, 83 ; tupra, 480, note 2. 
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may happen to be, as a measure of political caution in t;ime of 
war, or upon the ex;pectation of it, either in the lading port, 
or in a place at which the ship may hare touched in the course 
of her royage.” 

4. Unquaupieu Oontract for Unaboertained Goods 
** An ordinary and bare contract for the sale of unascertaihed 
goods gives no scoiie for the operation of the KrtM v, Hefvrf^ 
rule, unless the special facts show that the parties have dearty 
(though impliedly) agreed upon a set of circumstances as 
constituting the contractual basis ” : Blackburn Bobbin Case.* 
Early in 1914, bobbin manufacturers at Blackburn bought 
from timber merchants at Hull seventy standards of Finland 
birch timber ; deliveries to begin about June or July, 1914, 
and to continue during the season until November. The 
contract contained no exceptions. Before the war, timber was 
loaded into vessels at ports in Finland for direct sea carriage 
to Enghsh ports. Until August, 1914, no deliveries under 
the contract had been made. Upon the outbreak of wat, 
imports from Finland ceased. Transport was paralysed and the 
merchants found it impossible to deliver in accordance with 
their bargain, English timber merchants do not hold stocks 
of Finnish timber. The bobbin company did not know that 
Finnish tuiiber was shipped direct from Finland, nor did they 
know that English timber merchants do not hold stocks of 
Finnish timber. In July, 1916, the bobbin company asked 
for delivery ; the timber merchants then, for the first time, 
asserted that the contracts had been dissolved by the outbreidc 
of war. The company thereupon claimed damages for non- 
delivery. The contract, it was held, had not been dissolved ; 
the niereliants were liable for damages. 

The judgment of McCardie, J., is a short and outstanding 
treatise on frustration. The KreU v. Henry rule,® should “ not 
be unduly extended. It is only in exceptional cases that it can 
be safely applied.”* 

The question at issue was this : “ When will a change cd 
circumstances (not due to the default of either party) cause a 
dissolution of contract ” ! The law was “ undoubtedly in 

> [19(131 3 K.B 740 , 467. 

* Blackburn Bobbin Co, v. T, H'* AUm As Sons [1918] 1 K.B. 540, 551, jMir 
MoOardie, J. , alarmed [1918] 2 K.B. 467. Sec al^ atatemeut of Buokmaater 
Committee (1918), Cd. 8975, cited m (1939), Cmd. 6100 • Imposmbility for 
purpose means commercial impossibility. Mere increased cost of pmormanee, 
unless to an enormous and extravagant extent, does not make it impossible* 
A man is not prevented from performing by economic unprofitableness, unleas 
the peoumary burden is so great as to approximate to pnysioal preventtem,^ 
See Jacob Bammqer v. HoTtan At Co, (1919), 1 IJ. L Rep. 5L 

» [190$] i K.B, 740 , swpm, 467. * [1918] 1 K.B., at 551. 
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proo^ of oTolution.”^ But the principle shcmld be ffte same 
whether the case were one of charterpairty, building contract, 
or sale of goods ; the application may vary with the terms and 
subject-matter of the contract. 

(a) Progressive modifications of Absolute Liability 

The principle of Paradine v. Jane* was “ applied with full 
severity during the eighteenth century — despite grave and 
uncontemplated change of circumstances. Baily v. Be Creapigny^ 
was not a true modification, for an “Act of Parliament took 
away from both parties the subject-matter of the contract. 
The rights of each were destroyed and nothing was left upon 
which the contract could operate. There was more than a 
change of circumstance ; there was a statutory seizure of the 
contract property.”® The first “ true modification of the 
original rule ” was the doctrine of commercial frustration — ^best 
stated by Brett, J., in Jackson's Case,* 

“ a mere application to commercial adventures of a broad 
contractual principle.’” 

The next true modification was the decision in Taylor v. 
CaMweU,* where, upon the destruction of the subject-matter, 
the contract was dissolved. The doctrine of Taylor v. Caldwell 
was “ still more strikingly enlarged ” by the Coronation Cases ; 
in Erell v. Henry,* it was held that — 

“ a collateral, though important, circumstance was the 
basis of the contract between the parties, and that w'hcn the 
basis ceased, it followed that the contract was dissolved.’”® 
That case had been “ frequently cited and adopted in the highest 
tribunal.”” The explanation of that case and of the cases on 
commercial frustration had been clearly put by Lord Shaw in 
Horlock V. Bcol” and by Viscount Haldane in the TampUn Case.'* 

‘ fiaie] 1 K.B., at 542. See also ptr Piekford, L.J., in Hulton Co. v. Chndteifk 
and Taylor (1918), 34 T.L.R. 2.30, 231. 

* (1647), Aleyn 26 ; supta, 458. •’ [1918] 1 K.B.. at 543. 

* (1869), L.R. 4 Q.B. 180, ■<upra » 11918] I K.B.. at .54,3. 

»(lfi73), L.R. 8 C.P. .-.72, 581 ; •npr/t, 47.-.. 

’ fl918] 1 K.B., at .544 ; sw Tamidin Caae f 1916] 2 .V.C. 397, 404, 

* (1863), 3 B. & S. 826 ; »tipra, 459. » [ 1903] 2 K.B. 740 : 467. 

w [19183 1 K.B., at 544. 

wit baa also been oritieised. See The Conittanime Case [1942] A.C. 154, 164, 
per Viscount Simon, Ij.C., and l.flrd Wright, Jjegal Essays and Addresses, 256. 

** [1916] 1 A.C. 612 : “ The underlying ratio is the failnre of something which 
was at the basis of the contract in the mmd and intention of the contracting 
parties.” 

*• [1916] 2 A.C. 397, 406, 407 : “ The occurrence itself . . , may be of a character 
and extent so sweeping that the foundation of what the parties are deemed to 
have had in oontemptation has disappeared and the contract itself has vaniah^ 
tidth ^t foundation,” 
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Thus, The Krdl v. Hewy^ rule as now formulated 
is theoretically capable of application to all contraots.^^* 

But what are the Umitations of the rule f The mere con- 
tinuance of peace is not a condition of a contract ; the 
destruction of a state of peace is not of itself a destruction of 
any specific set of facts within the Krell v. Eenry rule/’ 

Nor can it be that grave difficulty on the part of a vendor 
in procuring the contract articles will ex<»use him from the 
performance of his bargain/’^ , 

Jacobs j Marcus and Co, v. Credit Lyonnais*^ ‘^has remained 
unchallenged amidst the testing breadth of recent decisions/^* 

(6) Applications of Krell v. Henry Rule 
The Krell v, Henry rule,®' McCardie, J., continued, had been 
applied (before or after 1903) — ^broadly, but not exhaustively — 
to five classes of (*a8es.’ Firsts where British legislation or 
(Government intervention has removed the specific subject- 
matter of the construction from the scope of private obligation.”® 
Secondly, where “ the actual and sjieciflc subject-matter of the 
contract ” has ceased to exist.® Thirdly, “ where a specific 
set of facts directly affecting a specific subject-matter has ceased 
to exist.’”® Fourthly, where a specific set of facts collatercdly 
only affecting a spe<*ific subject-matt("r but yet constituting the 
basis of contract, has ceased to exist.’”^ Fifthly, where British 
administrative intervention ” has operated so as ‘‘ to transform 
the contemplated conditions of performance ” of a eontract for a 
specifie work.”^^ 

(c) Unascertained Goodes ; “ Most Special Facts ” 

After analysing (»ertaiu authorities dealing with contracts for 

MIW] Z K.H. 740 , mpnu 467. 

* 11918] I K.B , at 54{>. 

* (191 H] 1 K.B., at 545, 546 See per Loid Sumner lu the Larrt^naqa Case (1923), 
20 Com. Cas. 1, 19. 

* (1884), 12 Q.H.P. 689. 693, /><r Bowen, L.J. ‘ Now one of the incidents which 
English law attaches to a contract is that (except m certam excepted oases as 
tha t of oommon earners and bailees . . .) a person w ho expressly eontracts absolutely 
to do a thmg not naturally impossible, is not exeused for non-performance because 
of being prevented by vis major,'* 

» [1918] 1 K.B , at 551 
« [19031 2 K.B. 740 . supra, 467. 

^ [1918] 1 K.B., at 547, 548. Italics, m the foUowmg citations, are the author’s. 

* Thus, Batly v. De Cresptgny (1869), L.R. 4 Q.B. 180. 

^ Thus, Taylor v. OatdweU (1863), 3 B. & S. 826. McCardie, J., thought that 
Horlock Y. [1916] 1 A.O. 486, was another example. 

^®Thu8, Jackson* s Case (1874), L.R. 10 C.T, 126; Souter Cose [1917] 1 K.B.222. 
« Thus, KreU v. Herwy [1903] 2 K.B. 740 ; supra, 467. 

The Metropotifm WrUer Board Case [1918] A.r. 119 ; supra, 493. 
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the sale of unageertained goodt,''^ McCardie, J., came to the 
following conclusion : — 

“ In the absence of any question as to trading with the 
enemy, and in the absence also of any administrative inter- 
vention by the British Government authorities, a bare and 
unqualified contract for the sale of unascertained goods unll not 
{unless most special facts compel an opposite implication^) be 
dissolved b}"^ the operation of the pnnciple of Krell v. Henry,* 
even though there has been so grave and unforeseen a change 
of circumstance as to render it impossible for the vendor to 
fulfil his bargain.”* 

The decision was upheld in the Court ot Appeal. I’lckford, L.J., 
observed that, on the facts, the continuance of the normal mode 
of shipping the timber was not a matter contemplated by both 
parties as necessary for the fulfilment of the contract : the 
buyers did not know of the normal mode of transport.® 

5. Seller’s Inability to Finani’e Export 

Where, under a contract of sale, the buyer is not concerned 
with the general method whereby the seller finances his exports, 
and the contract contains provision for insurance of war risks 
in the event of war, the contract is not dissolved upon the 
inability of the seller to sell the exchange : Tfu Comptoir Case.* 
By pre-war contracts, the sellers (merchants at Antwerp) 
sold to the buyers (of New York) wheat to be shipped during 
August and early September, 1914, one contract to Kotterdam, 
the others to Antwerp. The contracts stipulated that in the 
event of war, the sellers should have the tight to cover war risk 
for the account of the buyers ; in th<‘ event of prohibition of 
export, blockade or hostilities preventing shipment, the contracts 
or any unfulfilled parts, should be at an end. 

^ Jagu V. Tolme Bunge [1916] 1 K.B 939, where the contract in\olved 
intercourse with the enemy (see 'per Hwmfen Eady, L.J , at 950) , Qrey dr Co. v. 
Toime dh Bunge (1916), 31 T.L.R. 561, 563, per Bailhathe, J. , Snath, Comy and 
BarreU v. Becker, Gray d Co. [19161 2 Vh. hO (but see per Phillimore, L.J., at 99) ; 
HuUon df Co V. Chadmrk dr Taylor (1918), 34 T L.R. 230. 

* For a case mvolving ** most special facts,” see In re Badische fl921J 2 ('h. 331, 
» [1903] 2 K.B. 740. See Lord Sumner’s speech m the Larr%naga Cane (1923), 

29C)om. Cas. 1, 16. 

* [1918] 1 K.B., at 550; author’s italics. 8ee W, T. SargarU dh Bone v. JCnc 
Pederson dh Co. (1923), 15 \A. L. Rep. 20, 22. There was an AiigUHt contract for 
alnpinent of sultanas from Smyrna in September The Tmks entered Smyrna 
beiore the date of shipment. Tiade with Turkey was permitted by proclamation, 
but shippmg was disorganised. “ There is no wai, strike, or force 'imjmre clause,” 
said Rowlatt, J. ” People have undertaken to sell these goods and to ship during 

month from Smyrna. The aoods are not forthcoming. There must be 
judgment m favour of the buyers.’^ 

» [1918] 2 K.B. 467, 470. 

« fn r« Comptotr Commercial Anvereote dt Power, Son dh Co. [1920J 1 K.B. S68, 
Followed in Baummo ZuecoUi df Co. v. J. Carruthere dr Oo. (1920), 3 LI L. Bep, 2, 6. 
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At the beg^ning of August, the sellers cabled to the buyeia 
that they could not sell the draft, or cover war risk ; th^ 
asked the buyers to arrange payment in New York. The buyers ' 
cabled that they <‘oald not do so, and on 6th August the sellers * 
cancelled the contracts ; they shipped the wheat to other buyers 
and at other ports. The 'buyers claimed damages and the 
dispute was referred to arbitration. The sellers contended that, 
since they could not sell in New York exchange on Botterdam 
or Antwerp, they were prevented" by hostilities from shipping 
to Rotterdam and Antwerp. It was not the custom of Ameticati 
shippers of grain to finance their, own shipments to Europe; 
the custom of selling the exchange in America to a buyer of 
exchange was well known to the buyers. The buyers argued 
that there was no condition, express or implied, that the sellers 
should be able to sell exchange m America ; and that they, the 
buyers, were not bound to pay in New York. 

The arbitrators found the custom and the implied term, as 
contended by the sellers, and they found that at the date of the 
contracts the buyers knew of this custom ; that, during the 
material period, the sellers were unable to sell exchange on 
Antwerp or Rotterdam ; that no war insurance could have 
been effected ; that the commercial purpose of the adventure 
became frustrated — “ so far as the setters were concerned " ; and 
that shipment was “ prevented ” by hostilities. 

[a) Sale of Exchange, not Basis of Contract 

The buyer has no concern, said Bailliache, J., with the selling 
of exchange. The sale of exchange is simply the method fty 
which the seller finances the transaction ; nor does the buyer of 
exchange arise until the goods are shipped and insured, for he 
must have both the bill of lading and the insurance policies 
before lie will buy the draft upon the buyer. ^ 

“ Now, ... as used in this clause ‘ prevention ’ means 

either physical or legal prevention. Inability to sell exchange 

is neither the one nor the other.”* 

Turning to the question of frustration : “ Would the buyers 
and sellers in this case have both agreed that, if the sellers were 
unable to sell exchange, the contract was to be at an end f ”* 
The only excuses specified in the contract were legal or physic^d 
and these were hmited to shipment. The war risks clause 
“ expresses the whole length to which both parties were prepared 
to go in common agreement,”* Impossibility of selling exchange 
due to war would be an equal inconvenience to the seller. The 
arbitrators had found that the commercial pmpose of the 

‘ Bailhftohe, J., explauis the prooeiis (nee 877). Upon the ainuUr practice in 
the cotton trade, nett an exposition by Scrutton, L.J., in Quammty Trust Co. 0 / 
New York v. Baunay 0- Oo. [1918] 2 K.B. 623, 669. 660. 

• 11920] 1 K.B.. at 877, 878. » lb., at 879. 


* Ib., at 880. 
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adventure was frustrated so far as the sellers were eoneerned/^ 
This finding did not go far enough ; there must be ‘‘ frustration 
of the common purpose of the adventure. 

On appeal, Bankes, L.J., said that the so-called doctrine 
of frustration of the adventure rested on an implied condition 
in the contract between the parties.^ Whether the implication 
is to be made is a question of law for the court, upon the facts’* ; 
it must be a necessary, not merely a retisoiuible, iinplic^ation.^ 
The sale of ex<‘hange was a matter which (‘oncerned the seller 
only ; with it the buyer had no concern.^ T cannot say,’^ 
said Warrington, L.J,, that each party must have intended 
that the contract should be subject to such a term or 
condition. The possibility of war was contemplated, a 
certain provision was made in that event, and it was recognised 
that the sellers might not be able to effect a war insurance.^’ 

‘‘In the face of this clause I find great difficulty in 
presuming that the parties intended that the v^hole contract 
should be at an end if in the (^vent of war th<* sellers should 
be unable to sell the exchange by reason of their inability to 
effect a war insurance.’’ 

(b) Implied Term ; Necessary Implication 
“ Economic unprofitableness is not ‘ prevention', ” 8(‘rutton, 
L.J., declared, “ though a very high price for tln^ article sold 
may be evidence of such a physical scana'ty due to hostilities 
as amounts to prevention by hostilities.’” 

And later : 

“ The court, and not the jury, are the tribunal to find such 
a term ; they ought not to imply a term merely because it 
would be a reasonable t^erm to include if the parties had 
thought about the matter, or because one party, if he had 
thought about the matter, would not have made the contract 
unless the term was included ; it must be such a ne<*es8ary 
term that both parties must have intended that it should be 
a term of the contract, and have only not expressed it because 
its necessity was so obvious tliat it was taken for granted.”** 

1 [1920] 1 K.B.. at 881. 

* Jh.t at 886. He cited Lindley, L.J., in Turner v. Qoldumith [1891J 1 Q.B. 544, 
650, and Lord Sumner in the Bank Lin^ Case [1919] A.C. 435. 

® [1920] 1 K.B., at 890 ; eec also, per Warrington, L.J., at 893 ; and per 
Scrutton, L.J., at 898, 899. 

* 8ee|)<*f Lord Kgher, M.R., in Uamlyyi d' Vo. Wood [1891] 2 Q.B, 4SS, 491. 

* [1920] 1 K.B., at 888, and 894, per Warrington, L.J. 

« [1920] 1 K.B., at 895. ’ g9g. 

* lb*, at 899, 900 ; the “ implied term ” in its proper sense. See also the 
exposition by Scrutton, L.J., in Reigate v, Unim Mamfacturing Co. {RamaheUom) 
[1918] 1 K.B. 592, 605 : ** These principles, however, have been clearly established. 
The fost thing is to see what the parties have expressed in the contract ; and 
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Inability to sell exchange from mery cause could not have been 
included — ior example, from the insolvency of the seller, or , 
financial panic on the market : “ can either party insist on the 
contract being at an end, if exchange cannot be sold ? Could 
the buyer refuse the goods if exchange could not be sold f 
“ How (!an the court say that the parties to the contract must 
necessarily have agreed on such a term, and what is the exact 
wording and extent of the tenn on which they must have 
agreed ? The parties contemplated inability to effect war 
risk insurance, but said nothing of the effect of that inability 
upon the contrac't. 

“ It seems to me one thing to say that the buyer knew that - 
the seller usually made his financial arrangements in a 
particular way, and quite a different thing to say that the 
buyer agreed that the contract should be off if the seller could 
not make his usual financial arrangements.”® 

6. RBPtiaAL OF Licence : Buildeb’s Dbubekate Delay 

Where, a licence being required from a Government depart- 
ment to proceed under a building contract, a builder applies 
for such licence, but ceases to proceed with due diligence with 
the deliberate intention and effect of ensuring the refusal of 
the licence, he cannot take advantage of the intervention of the 
Government department, which is brought about by his own 
act, and is liable in damages : Mertevs Case.* 

In February, 1916, the plaintiff bought land for the purpose 
of erecting a house. In May, 1916, he entered into an agreement 
with a builder to erect a house for £1,900 — a very low figure — 
to be completed within six months after the plans were passed 


then an implied term is not to be added because the court thinks it would have 
been reasonable to have inserted it in the contract. A term can only he implied if it 
w 7irresmry in the bttftinCiSfi ftenae to give efficacy to the cmitraclf that is, if it is 
such a term that it can confidently be said that if at the time the contract was 
being negotiat'd aom<'on(‘ had said to the parties, ‘ What will happen in such 
a case,’ they w-ould both have rt'plit'd, ‘ Of course, so and so w'ill happen ; we did 
not trouble to say that ; it is too clear.’ Unless the court comes to some such 
concluBloii as that, it ought not to imply a term which the public themselves have 
not expressed ” (author’s italics). And see the propositions formulated by 
Scrutton, L.J., in Lazarus v. Cairn Line (1912), 17 Com. Cas. 107, 113. 

This exposition relates to an “ implied term,” properly so called. It was unsuc- 
cessfully sought to imply a term in a contract of agency for seven years, that the 
company could terminate the agency at any time by ceasing to carry on their 
business. The doctrine of frustration is concerned w'ith a statt* of affairs where 
tlie parties had no inttmtion at all about the events that have happencMi, but where 
the court presumes that they had, and in order to achieve justice, decides that the 
contract is dissolved. It is submitted that Scrutton, J.’s exposition does not 
provide a juristic basis for frustration. 

1 [1920] 1 K.B., at 900, * /6., at 900, 901. • /6., at 901, 

* Mertens v. Home Freeholds Oo, [1921] 2 K.B. 526 : cf. The Constantine Case 
[1942] A.C. 154, 189, per Lord Wright ; supra, Chap. XIX, And see Mastd v. 
Smdars (1943), 2 Ail E.R, 783, per Lewis, .1, 
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by the council. If the builder should fail to proceed with due 
cnligence, the employer could give notice requiring that the work 
be proceeded with, and with dispatch. In July, the plans were 
passed. An order was subsequently made by the Minister of 
Munitions prohibiting any person from carrying on building 
work without a liwnce. Where a first application had been 
made and was pending in respect of work already begun, such 
work could be continued until the licence was refused. The 
btdlder applied for a licence in July, and worked well until 
August, when he ceased to proceed with due diligence. In 
September, the plantiif’s architect gave him notice to proceed ; 
before the expiry of that notice, licence to proceed was refused. 

The plaintiff sued for damages for breach of <‘ontract, claiming 
£3,000, the sum estimated to Onish the hous<‘. The builder had 
done work to the value of £496, and he contended that on refusal 
of the licence, he was discharged from further performance of 
the contract. The Official Eefereec reported that the failure to 
carry out the agrceincnl was caused not by the refusal of the 
licence, but by the builder’s deliberate failure to proceed with 
due diligence — knowing that he had a bad bargain — in order 
to evade his contract. To complete the house would have cost 
£4,153. The damage's, deducting the <‘ontract price, the value 
of work done and the amount paid, were awarded at £2,583. 
Appeal was brought on the question of damages and the order 
of the Official Referee was restored.’ Lord Wtcrndalc, M.K., 
observed : — 

“ ... it lias never been held that a man is entitled to take 
advantage of circumstances as a frustration of the contract 
if he has brought those circumstances about himself.”® 

Where, in Taylor a'. GaldweU,^ the music hall was destroyed, 

“ I do not think any authority has gone so far as to decide 
that if the defendant had burned down tbe music haU himself, 
he would have been entitled to say the subject-matter was 
gone and the contract was frustrated . . 

7. Lawful Requisitiom ; Lessee Liable 
Where, during the currency of a lease of a house and grounds, 
the military authorities lawfully take possession of the house 
and remain in possesion until after the expiration of the term, 
and before the terra expires the house is destroyed by fire, the 

* Ib., at bus, following Htrt v. Hpihn, 61 MiRHonn, 496, cited in Hudeon, HuMvng 
OmUracbi, 4th ed., vol. 1, p. 491. 

* [1921] 2 K.B., at .536. See also per Lord Snmner m the Bank Line Ca»e 
[1019] A.C. 436, 442 ; per Lord Wnght m the Maritime National Ftah Cane 1 1935] 
A.C. 624, 530; per Viscount Simon, L.C., m the Oonatantine Gate [1942] A.C. 
154, 160 ; and per Lord Wnght, ib., at 19.5. 

» (1S63), ^ B. A S. 826. 

* [1021] 2 K.B., at 636, 537. 
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le»aee has not been evicted by title paramount, and remains 
lUMe both for the rent and to reinstate the house after the fire 
within a reasonable time of the end of the term ; temporary 
occupation by the military authorities does not excuse him from 
his eontraotual duty to repair : Matthey v. Curling.^ 

In January, 1918, the Military authorities had taken possession 
of the demised premises (which ha<l been assigned), to house 
(lerraan prisoners of war. In February, 1919, the house was 
destroyed by fire. On 25th March, 1919, twenty-one years’ 
lease expired by effluxion of time. In June, 1919, possession Of 
the ruins was formally relinquished by the military authorities. 

An action was brought by the lessor against the tenant for 
damages for brea<'h of covenant and for payment of rent for the 
quarter ending March, 1919. The defence was that performance 
of the covenants had become impossible in law and that there 
was an eviction by title paramount. BailhaOns J., gave 
judgment for rent, but held that requisition rendered performance 
of the <*ovenants imiKissiblc.^ The Court of Appeal (Atkin, L.J., 
dissenting) allowed the aiipeal, and their judgment was af^med 
by the House of Lords. 

Bankes, L.J., said that the doctrine ot frustration did not 
appl> ; the executors of the assignee had continued in occupation 
of a great part of the demised premises and had paid rent for the 
w hole.* 

Atkin, L.J., pointed out that the moemutti to tepair involved 
“ a <*ontinuiug duty throughout the whole term.”* How they 
could be performed w ith the occupation of the military he could 
not understand. Even after the house was burnt down, the 
military authorities still held po.sse8sion : 

“ if performance of a covenant requires the right of access to 
property, that right of access is by law taken away, performance 
of the contract is prima faeie rendered impossible. If I 
covenant to build on a field, the possession of which is lawfully 
taken from me, it does not apjiear necessary for my defence 
of non-performance that I should also have to prove that 
1 asked the new possessor to be allowed to build on the field 
and that he refused permission.”* 

If the obligation to reinstate the priunises if, durmg the term, 
they were destroyed, and “forthmth ” to lay out in reinstate- 

^ [1922] 2 A.(\ 180, approving the judgment of the Earl of Heading, C.J., in 
WhtU hall ConrU Ltd. ^ . EUhngf r ( 1 920 1 1 K. H 680, 686, 687. This case is discussed 
and explained in The Crtcklewaad Case (1945), 61 T.L.R. 202, 204, 207. 

During the present wai — or, rather, from 24th August, 1939 — no remedy for 
bn^aoh of repauing covenant may lie enforced for damage occurring during a 
requisition of leaseholds. If, upon de-requwition, compensation becomes payable 
to the p(*rHon entitled to the Iwmefit of the oo\ eiiant, no for breach of the 

covenant will be I'nforced at any time* Uvndlord and Tenant (Ki^quisitioned 
Land) Act, 1944, s. 1. 

« [1920] 3 608. 


« [1922] 2 A.a., at 185, 186. 


« /5., at m. 
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ment the inaoranoe moneys to be received — if this obligation were 
limited to the duration of the term — and in the absence of 
express words to the contrary, it should be so construed — 
it became impossible of perfonnance.^ 

Atkin, L.J., agreed that, assuming the principle of frustration 
was applicable to such a contract, on the facts the contract was 
not determined. Comparing the period of military possession 
with the whole term, the fact that the right to occupation was 
in the assignee and not the tenant, and that the assignee 
continued to pay rent, thus creating against himself a tenancy 
by estoppel, the court should not infer an implied term that 
“ in the events that happened the contract .should come to 
an end.’’® Atkin, L.J., added, however : 

“ ... it does not appear to me conclusive against the 
application to a lease of the doctrine of frustration that the 
leas^, in addition to containing contractual terms, grants a 
term of years. Seeing that the instrument as a rule expressly 
provides for the lease being determined at the option of the 
lessor upon the happening of certain specified events, I see no 
logical absurdity in implying a term that it shall be determined 
absolutely on the happening of other events — namely, those 
which in an ordinary contract work a frustration."® 

He thought, however, that there was an eviction by title 
paramount from part of the prernist's. 

Younger, L.J., observed that the doctrine of frustration had 
never yet been extended to a lease.* 

Lord Buckmaster stated that the War Oflice had declined to 
accept liability for the damage caused by the fire® ; the lessor 
thereupon claimed against the lessee for non-pa3rment of rent, 
and damages for breaches of covenant ; the entire cost was 
thus thrown upon one of two innocent parties. “ Eviction by 
title paramount means an eviction due to the fact that the 
lessor had no title to grant the term, and the paramount title 
is the title paramount to the lessor which destroys the effect 
of the grant . . . But mere eviction has never been held to 
* have this effect."* Baily v. Be Cresfigny,’’ did not apply to a 
covenant to pay rent or to deliver up premises ; there, the 

* fl922] A-C"., at 19.5, 196. But see jwr Lord AtkinHon, at 240. 

* Ib., at 199. 

* Ih., at 200. Viscount Kiioun, L.C., and Iword Wnght acocptol this reasoning 
and expressed the view, m The Crieklemod ('rme, tnfra, that there was no reason 
why a lease should not determinable by a frustrating cause. 

* lb., at 210. 

* lb., at 226, criticising their attitude. Under the Compensation (Defeooe) 
Act, 1039, 8. 2 (1) (6), a requimtioning authority is liable for the cost of mafciiig 
good damage which occurs to land or buildings while they are under requisition, 
“ fair wear and tear ” and “ war damage ” only, excepted. 

* lb., at 227. ’> (1869), L.R. 4 Q.B. 180 ; supra, 466. 
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Legislature had created a new kind of assign which was not in 
the contemplation of the parties. Here, the lessee has hound 
himself to do these definite acts, and it is no excuse that 
circumstances which he could not control have happened and 
have prevented his compliance.’’^ 

Impossibility of performance is a phrase that is often 
lightly and loosely used in connection with (‘ontractual 
obligations ... no law has prohibited performance, though 
enjoyment of the premises has been interfered with by legal 
powers.”* 

Lord Atkinson refers to Lord Ellenborough’s judgment in 
Atkinson v. Ritehie^^ stating the rule in Paradine v. Jane.^ 
Willes, J., he said, expressly approved the principle that — 

by the (‘ommon law of England a person who expressly 
contracts absolutely to do a thing not naturally impossible is 
not excused from non-performance because of being prevented 
by the act of (Jod or the King’s enemies.”’ 

Thus, also Bowen, L.J,® Lord Atkinson declared that the case 
of Paradine v. Jane ^Mnust ... be recogmscMl as one of 
w<*ll-cstabhshc<l authority.”" lie expressl^ ai>pro\<Hl 1 he de( ision 
in Whitehall Court, Ltd, \ . Kttlinger.^ 

H. ('OMPri^soKT AcQUismox by Local Authority 
W here tlie lessees of an hotel contract uith advertising agents 
whereby the latter are entitled to erect and exhibit, for a term 
of years, upon tin* roof of the hotel, electrically illuminated 
advertisements, but before the exjnration of the term the local 

^ [m2] 2 A.C., at 228. 

^ Ib , at 230 See Lonl Wright's exposition of I^rd Hiiokmaster’s speech. Hi 
The Crichhumxl Vmi (1945), 6! T.L.R. 207. In his Lord Buckmaster never 
suggested that fiustiation could not lie applied to a lease 

« (1809), 10 East 530, 533. 

• (1647), Aloyn 26 ; svpra, “ if the lessee covenant to repair a house, though 
it be burnt by lightning, . . . vet he ought to repair it ” , si/pm, 458. 

» 1 1922J 2 A.Cm at 234, citing Lloyd v. Ombert ( 1865), L.R. 1 Q B. 1 15, 3 21 . But 
this passage is obiter , and the only authority cited is Paradtne \. Jam , m 1865, 
Taylor \. Cnldv^dl had only lecently introduced the ne>^ pnneiple 

• Jacobs^ Marctis dt Co. v. CrM Lyonnais (1884), 12 Q,B.D. 589, 603. 

’ [1922] 2 A.C., at 235. It is submitted that these dicta of Lord EUeuborough, 
C.J., Willes, J., and Bowen, L.J., can no longer be accepted as a correct statement 
of the present law. See Senitton, lib* “ After the decision in Taylor v. CaMmU 
and the subsequent cases which have so extended the appUcation of the pnneiple 
there enunciated . . . the passage in Atkinson v. Ritchie seems to have lost 
much of its foundation. Yet subsequently to Taylor v. CaMwdl it continues to 
be quoted without quahhcation, e.g., m Jambs, Marcus ds Co. v. Cridit l^onnau 
and more recently by Lord Atkinson, in MaXthey v. Curling.'^ 
liilee per Lord Wright, in The Cncklewood Case (1945), 61 T.L,E. 206. 

• [19201 1 K.B. 880, 686, per Kail of Reading, (\J. Lord Russell of Killowen and 
Lord Goddard followed Loni Atkinson’s opinion . The Cncklewood Case (1945), 
61 T.L.R. 206, 208. 
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authority, under statutory powers in existence before the diocte of 
the eontracij serve the lessees with a notice to treat and demolish 
the hotel accordin^^ly, the lessees are liable for damafres for 
breach of contract : The Walker d* Eomfrayn Vase} 

Two such contracts were made for seven years from 1924, 
the advertisers having: an option to renew. The advertisers 
were to pay £100 per annum for the privileg^e of fixing and 
exhibiting the signs during the continuance of the agreement. 
In 1925 the local corporation, in exercise of powers under an 
Act of 1920, served a notice to treat. In 1928 an arbitrator 
assessed the compensation to be paid by the corporation to the 
lessees of the hotel, including £450, being four and a half year s^ 
purchase of rent in resped of the sign. In 1929 the corporation 
began to demolish the hotel. In 1930, by agreement with the 
advertisers, the sign was removed by the corporation. The 
advertisers paid the lessees the rent down to the end of 1929 ; 
prevented from maintaining the sign until 1931, they successfully 
sued the lessees for damages for breach of contract. 

Bennett, J., did not think that if the parties, at the lime ol 
the (‘ontracts, had discussed the possibility of compulsory 
acquisition, provisions would have been inserted enabling the 
lessees, without getting any return, to retain rents already paid. 
It was not possible to say that botl] parties must have made 
their bargain upon the footing that upon (*oinpxilsory acquisition 
of the hotel the contracts were to be dissolved. The decision 
was affirme<l on appeal. 

The lessees knew, said Lord Ilan worth, M.K., that their 
premises might be taken ; the advertisers had no such 
knowledge. The lessees could have provided against the risk 
after 1925, when vacant possession might have been required. 
The court is not very ready to imply subsidiary additions 
to an agreement made between parties and, in the absence of 
such implication, the law Jis stated in Paradine v. Jane^ stiU 
applies. The parties must, if they desire to be safeguarded 
against subsequent contingencies, provide for them in their 
agreement. If they do not do so, but have entered into a 
contract in terms which are absolute*, those teniis must be 
carried out unless in the somewhat rare cases where it can be 
found that there was an implied understanding on both sides 
that the basis of the contra(‘t was the continued existence of 
an essential matter to the contract.”® 

* Walton Harvey^ Lid. v. Walker d* Homfrays, Ltd. flOSlj I (y*h. 145, 274. 

» (1647), AJeyn 26 ; supra, 458. 

9 f 1931] 1 Ch., at 282. This statement is too narrovr, and ignores the current 
of authority upon frustration. But the war had long since passed, and in 1935 
Lord Wright himself declared : Thit doctnue received some extension owing to 
the special exigencies of business consequent on war contracts ; siim Aom 
panditians have ceased the tendency has been to lim%t the rule once mare ** (Legal Msmys 
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and Addrem^t 255 ; author'ii italics). It i«i submitted, with res|)eot, that tha 
doctrine in the war-time oases was not a temporary extension but a legitimate and $ 
permanent development of the law. This view is borne out by Lwd Wrigjit’s 
speech in The ConetanUne Case [1942] A.C. 154, 183, 193. 

(a) In Livock v. Pearson Brothers (1928), 33 Com. Cas. 188, manufacturers sold 
waterproof coats to retailers upon condition that they were not to be resold below 
a spiecified price. After business had thus been carried on between the parties 
for three years, the defendants, without giving the plaintiffs notice, bj^an to st^ 
goods direct to the public at a price lower than that which the plaintifw, by their 
contract, wore bound to charge. The plaintiffs were left with the defendants* 
goods on their hands. They claimed damages on the ground that a term tnust 

implied in the contract that the defendants would not Ihemselt^es sell the goods 
to the public at a price below that which the plaintiffs were bound to charge, 
or at least that, before doing so, they would give the plaintiffs sufficient no&e 
of their intention, to enable the plaintiffs to dispose of the goods at a profit. 
Branson, J., held that no such term rxruM he implied in the contract. ‘‘ Though 
such a term would ha\o been reasonable ... 1 entirely fail to see that any such 
term is so obviously necessary for the business efficacy of this contract that if the 
suggestion had beem made at the time when the contract was being entered into, 
both parties would have immediately said, * Oh, there is no need really to put that 
in because it is so abundantly clear ’ (at 194). 

(b) In Broome and Broome and (Ireen^ Ltd. v. Pardess Co-operaitve Society of 
Orange Growers (lOOO), Ltd, (1940), 45 Com. Cas. 151 ; 109 L.J.K.B. 671, orange 
growers in Palestine ha<i employed fruit brokers of Covent Garden to sell oranges 
on commission. The brokers paid the growers £15,000, a guaranteed advance of 
7s. Od. per case {which could not be reclamed), in respect of a consignment of 40,000 
cases of oranges of Orphir braiui. The growers hod a voxy high reputation and 
there was a very strict inspection in I’alestine to prevent the shipment of inferior 
fruits. When shipped, the oranges were apparently in good condition and they 
received an oiBcial certificate of soundness from the Fruit Inspection Service of 
the Palestine Government. Owing to an abnormally wet season, on arrival in 
Eneland, an excessive amount — 40 per cent. — wore decayed and worthless. The 
brokers lost both their pros|>ective profit and the guaranteed advance. They 
olaimed damages from the growers, say mg that a term must be implied into the 
contract that the oranges must be sound and merchantable on arrital, Hilbery, J,, 
gave them judgment : (1939). 108 L.J.K.B. 804, 811. 

“ ... what the parties would have read into the contract if they had been 
asked about it, would be that the defendants should supply during the season 
40,000 cases of oranges Orphir brand, f.o.b. Palestine in such a condition as to be 
saleable as Orphir brand oranges on the London market of merchantable quality, 
save for the usual 5 per cent, lost in repacking.'* 

The Court of Appeal held that no such term could be implied ; it was not uecessaty 
in the business sense to give efficacy to the contract. MacKinnon, L.J., said 
that the plaintiffs took the risk of any failure in selling the goods, to realise the fuU 
amount of their guaranteed advance (45 Com. Cas., at 156), 

One fairly obvious and considerable difficulty was that of “ formulating 
the wording " in the pleadings (at 159). The "plamtiffs had “ two tries at it.*^ 
In the amendment, a margin of 5 {ler cent, was excluded from the category of 
sound oranges. (k>uid the plaintiffs tMitablish that this condition was one 
which the parties both clearly contracted ” ? (46 Com. Cas., at 161), MacKinnon, 
L,d., was unable to come to the conclusion that the parties would have agreed s 
“ Of course, if there are more than 5 pt^r cent, of bad oranges, we ’’ (the defendants) 

** shall have to make it good to you.” The defendants would have said ; But 
the whole basis of this contract is that you are to run the risk of the cost of 
repacking bad oranges ; we have provided for that in the contract.” 

This conclusion, it is submitted, is unsound. It is far ofr from that successful 
ailment submitted" by Mr. F, D. MacKinnon, K.C., in The Souter Case [1917] 

\ 222, 229, and in the Bank Line Case [1919] A.C. 435, 437. 
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9. Refusal of Licence theough Charterees’ Election 

Where, a licence being required for a chartered trawler and 
the Minister intimating that only three licences can be granted, 
the charterers name three trawlers, excluding the trawler in 
question, the charterparty is not frustrated ; the absence of 
licence is due to the charterers’ election, and they remain liable 
for the hire : The Maritime Fish Gase.^ 

The charter of the 8t. Cuthbert — which could only operate 
with an otter trawl — was made in Nova Sc’otia in October, 
1928, for twelve calendar months, to continue from year to year 
unless terminated by three months’ notice from either party, 
such notice to take effect at the end of one of the years. The 
trawler was to be employed in the fishing industry only. In 
1932 the parties entered into a new agreement, the hire to be 
lower than that previously paid. In ,Ianuary, 1933, the 
charterers gave notice that they did not intend to renew the 
charter. When the parties made the new agreement in 1932, 
(hey knew of Canadian legislation making it an offence to leave 
any Canadian port in order to fish with a vessel using an otter 
trawl, except imder Hcence from the Minister of Fisheries. In 
addition to the St. Cuthbert, the charterers operated four similar 
trawlers. In March, 1933, they duly applied for licences and 
were informed that licences would be granted for three only 
of the five trawlers. The named three trawlers : the St. Cuthbert 
was not included and she received no licence. From April, 1933, 
it was no longer lawful to employ her. In Ma> , the charterers 
gave notice that she was available for redelivery and they 
contended that they were no longer bound by the charter. 
The owners claimed the hire due from May until October, 1933. 
The main defence was that through no fault of the charterers, 
the contract, after April, became impossible of performance 
and that the charterers were discharged from their obligations. 

Lord Wright, delivering the advice of the Judicial Committee, 
distinguished the Bamk Line Case^ ; there, the chartered vessel 
was taken from the shipowners for such a period as to defeat 
the contemplated adventure and to prevent them from placing 
her at the charterers’ disposal. The St. Cuthbert was not 
requisitioned ; the owners did not warrant the continued 
availability of veaBel for fishing ; she was available to the 
charterers “ to such use of her as they desired and were 
able to make.”* ®fee case was more analogous to Krell v. 
Henry,* where wiw held that “ the contract was dissolved, 
because the basis of the contract was that the procession should 

1 Mat%hme National F%th, Ltd. v. Ocean Trawlers, Ltd. [1036] A.C. 624. 

• • [1910] A.C. 435 ; supra, 495. 

* [1086] A.C., at 628. 

* [1903] 2 K.B. 740 ; supra, 467. 
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take place as contemplated.” But the correctness of that 
decision has been questioned.”* 

In the present case, althouji'h the possibility of a failure to 
obtain a licence was known to both parties when the contract 
was made, the contract was absolute. 

“ In such a ease as the present it may be questioned 
whether the court should imply a condition resolutive of the 
contract (which is what is involved in frustration) when the 
parties might have inserted an express condition to that 
effect but did not do so, though the possibility that things 
might happen as they did, was present to their minds when 
they made the contract.”* 

This point was not fully argued or determined on the appeal 
affirming the judgment of the Supreme Court of Nova Scotia ; 
the appeal could be decided on the simple ground that it was 
“ the act and election ” of the charterers which prevented the 
St. Cuthbert from being licensed. The charterers were free to 
select any three of their five trawlers ; they could have selected 
the St. Cnthbert as one, and obtained a licence for her : “ it was 
their hand that guided the hand of the Minister in placing the 
licences where he did and thereby excluding the St. Cvthbert.^’^ 

“ The essence of ‘ frustration ' is that it should not be due 
to the act or election of the party.”® 

The loss of the licence 

“ can correctly be described, quoad the appellants, as * a 
self-induced frustration.’ 

It happened “ in consequence of their election ” ; 

“ it was that election which prevented performance, and on 
that assumption it was the appellants’ own default which 
frustrated the adventure ; the appellants cannot rely on their 
own default to excuse them from liability under the 
contract.’’* 

B. ARISING OUT OF THE PRESENT WAR 

1. iNStiFPIClEKT BfFOKTS TO OBTA^^ LlCEWCE 

Sellers were not entitled to rel.v ujion liustration by super- 
vening operation of law unl(‘.s.s they proved that they had made 
every posnihle effort — including pressun on the shipowners — 
to obtain a licence until the ves.sel chartered was ready to sail 

‘ For example, by Lord Fmlav, L-O.. m the Larrinaga Case (1922), 29 Com. 
Cm. 1, 9. 

^119351 A.C., at 520. boos not this observation, with great leBpect, go too 
far ’ The obseivation is nbifer, upon which, see Lfgal Essays and Addresses, 345. 

’ 11935] A 0., at 630, citing an obtter dictum of Lord Sumner in the Sank Line 
Case [1919] A.C. 435, 462. See also •The Constantine Vase [1942] A.O. 164, 161, 
per Viscount Simon, L.C. ; at 189-191, per Lord Wright ; and at 200-20^ per 
Lord Porter ; supra, 532, 537-539. 

< [19.35] A.C., at 631. 
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Upon the chartered yoyage : Bakubhai <£r AmbaM, Ltd. y. 8ou^ 
Australian Farmers^ Co-operative Union, Ltd., of Adelaide.^ 

In August, 1939, B Ltd. bought from the Union 7,000 tons of 
South Australian wheat. In October, 1939, the Union purported 
to cancel the contract, and B Ltd. claimed £16,000 damages. 
The cargo was to have been shipped — expected ready to load, 
10th October — on the ss. Uganda from South Australia to one 
safe port in Kathiawar, to be declared ou loading ; should 
fulfilment of the contract be rendered impossible by prohibition 
of export, blockade or hostilities, the contract, or any unfulfilled 
part, should be cancelled. Before the contract was made, the 
sellers had entered into a charterparty in London on the Chamber 
of Shipping Australian Grain (’barter form for the Uganda 
for carriage to one or more of a wide range of ports (including the 
Kathiawar IVuinsula). Clause 28 provided : “ If the nation 
under whose flag the vessel sails shall b(‘ at war whereby the 
free navigation of the V(*8sel is endangered, or in case of blockade 
of or prohibition of export from the loading port, this charter 
shall be null and void at the last outward port of delivery or 
at any subsequent period when the difficulty may arise, previous 
to cargo being shipped.” Under the Control of Trade by Sea 
Order, 1939, the Uganda could not proceed to sea except under 
licence, but the owners were informed that it was not intended, 
save exceptionally, to interfere with any current lawful voyage. 
The owners applied for a licence to carry out the charterparty 
with its full range of discharge ports. This application was 
refused, but it was understood that if a new application were 
made for a licence to load wheat from South Australia to the 
United Kingdom, the application would be favourably considered. 

^ The sellers, however, purported to cancel the contract under 
28, and the shipowners cancelled the charterparty. 

The Umpire found that if an application for a licence had 
h«9®n received in stronger terms, supported by evid(*nce of 
famine in Katliiawar, the prospects of a licence would have been 
enhanced. The shipowners were not entitled to cancel the 
chartei-party and the sellers should have resisted this contention. 
They acted prematurely in purporting to cancel, in reselling 
to other buyers for shipment to the United Kingdom. The 
Umpire awarded £13,000 damages subject to the opinion of 
the court on the point of law. His view was that the sellers 
“ could not rely upon frustration by supervening operations of 
law, unless they oould show that they had made every possible 
effort, including pressure upon the shipowners to make every 
possible efforts to obtain a licence, and had persisted in such 
efforts until the Uganda was ready to sail from Sydney upon her 
Chartered voyage.”* 

‘ (1941), 89 U L. Rep. IJIR, per Viscount OsWecote. C..I. 


*Ib., a.( 14A 
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Witli this statement of tho sellers’ <luty, Viscount Oaldecoto, 
OJ., agreed.^ / 

2. FAIIiURK TO OBTAIN TONNAGE 

Even if it was impossible to obtain tonnage in the usual way, 
the plaintiffs were not thereby discharged from their duty to 
perform the (*ontraet : Jute General Products^ Ltd. v. Simon 
and Co.^ 

The plaintiffs claimed a declaration that a e.i.f . contract made * 
in June, 1939, by which they sold 100 tons of Kumanian Yellow" 
Victoria peas to be delivered in September, 1939, Mas not 
binding through impossibility of performance^ or, alternatively, 
that tile contract had become impossible through the prohibition 
oj exports, blockade or hostilities, and was therefore cancelled 
under the terms of the contract. The defendants had sold the 
peas to the third party, wlio sold them to the fourth party, 
and these sub- buyers were Joined as parties. 

During September, 1939, no freight was available from 
Braila (udiere tlie plaintiffs had appropriated peas to the 
(*ontract), or any other Kumanian port, to London, and goods 
transport facilities on the railway iiad been prohibited by the 
Kumanian Government. It was usual in September for several 
ships to (*all at Braila and offer to take parcels of cargo to the 
United Kingdom. There w^as a conflud ol evidence whether 
t raiishipment of cereals in bags w^as contemplated oi usual. The 
contract contained tlie prohibition oi e\port ’’ <*lanse. 
Vis(*ount (\ild(‘cotc, (\J., said that frusliatioii (le]»ended upon 
an implied term as to wdiat reasonable men must be taken to 
have intended when they made the <*ontiact. It is not wiiat 
suits one party to sa> he would have wislied if the state of 
tilings that happmied had been in his mind, but what the 
objeet of the (‘ontract or tlie conditions of the coatrael must be 
taken to liave been m the eontemplation of both parties.’’*^ 

The sub-buyers had said they were not c(mcern(‘il with the 
wniy in wdiicli the goods would be obtained.* The ^Mmplied 
condition lonteiided for would be something like this ’’ : — 

111 tlie event of thi^ seller finding liimself unable to obtain 
cargo spac<* at the poit at wdiich he lias goods appropriated 
for the performance of this contract, the contract is discharged. 
Now, it a clause ol tliat kind had ever been suggested by the 
sellers to tin* buyers, I am eoiifident that the buyer would 
not, as a reasonable man, have <igreed to it, and having 

^ A similar question arose m Ariglo-Rmsian Merchant Trader^ Ltd,\. John BaU 
and Co. [1917] 2 K.B. 679 ; supra, 4S9. 

* (1941), 70 LI L. Rep. 79. » lb., at 82. 

^ Compare Bhekburn Bobbin Vase [1918] 1 K.B. 540 ; [1918] 2 K.B, 467, 469, 
per Hcldbrd, L, J. ; mpra, 548. 
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reaawl to that 1 think that no such implied condition 
can assumed to be contained in the contract . . 

The plaintifls had not proved t hat performance of the contract 
was impossible. 

3. Where Contracts op Seamen not Frustrated 
Where seamen contracted to .serve on a Finnish ship on a 
voyage “ from Tampa, Florida, to a port in F)ngland or Africa 
and back to a final port in the United States of America,” 
and the vessel, having sailed from Florida, reached Dublin, a 
neutral port, in October, 1941, and in November, 1941 (when 
Finland was treated as enemy territory), the master paid off 
the crew, the seamen, it was held, were dismissed in breach of 
their contracts ; the voyage was not frustrated by impossibility 
of performance but by the negligence of the master and the 
desire of the agents to save expense ; the seamen were entitled 
to arrears of wages and to expenses of repatriation to a port 
in the United States or oth(*r ports where re-(‘mploymen1 might 
be reasonably available : Herman's Cnse.- 
On 2nd August, 1941, diplomatic relations had c(*ased between 
Britain and Finland ; on .'»th December, 1911, war was declared. 
The shipowners pleaded an implied condition that Finland 
should not be at war, or in hostile relations, with Great Britain 
or any oilier nation, and that the shi]) should proceed under 
Britisii Avarrant'or protection. The contracts, it was contended, 
were discharged by impossibility of performance and frustration 
because the shipowners w'^cre unable to obtain from the British 
Ministry of Shipping a shiji's warrant to enable the vessel to 
sail to an English port or to the United States.* 

A British ship’s w'arrant from August, 1940 to February, 1941, 
had been granted to the British agents ; this protected tin* 
vessel from British seizure and granted access to commercial 
shipping facilities under British control. The warrant could 
be extended. The vessel arrived at Florida in March, 1941, 
when the warrant had expired ; the master never applied to have 
it extended. The vessel did not sail until May, 1911. The British 
Ministry of Shipping in Tampa iiistiucted the master to go to 
Charleston, South Florida, for bunkers. This In* did, and there 
received from the British vice-consul the sliip*s British navicert 
dated 3rd August. Upon the voyage sh<* lost her e(mvo>, com- 
pleted her voyage alone and arrived in Dublin in October, where 
she discharged her cargo. Meanwhile, on 2nd August, 1943, 
diplomatic relations between the British Government and 

* 70 LI. L. Rop.. at 83. Viscount Caldeoote, C 4 , also referred tf) and followed 
Anhmore «fe Scni v. Cox <{r Co [1899] I Q.B. 43(J. 

® AcMUeg Herman, Joseph Bums, Istvan Sememj and OonstanMn M. Nantsos 
T, i'he Owners and Master of the ss. “ Vkia ” [1942J l.R. 305. 

* Jb., at 315. 
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Finland had ceased ; Finland was declared to be enemy -occupied 
territory ; and the moneys held by the British agents wereJ 
“ frozen ” and placed in a new bank account under the control 
of the Custodian. The agents were granted a limited licence 
to continue the affairs of the vessel to enable her t<» complete 
the homeward voyage. War was not declared between Great 
Britain and Finland until 5th December, 1041. On 28th 
November, 1941, the master, upon the agents’ instructions, 
paid off the (tcw, but the plaintiffs claimed compensation 
for breach of contract to carry them back to the United States.^ 
H, a Belgian, was first officer. His (“ontract, dated July, 
1941, was “ a running agreement for a round trip from Tampa 
back to a final port in the United States of America, but 
subject to the conditions in the event of the ship being 
torpedoed, mined, or lost.”* The contract of B, the second 
mate. containe<l the following clause : — 

“ In the event of the loss of the ship, through any cause 
whatsoever, indemnity to consist of four montlis’ salary at 
250 dollars, plus frw tran.sportation back to United States of 
America, country of embarkation, if feasible ; otherwise on 
another ship at the same rating and salary.” 

Hanna, J., held that “ loss ” meant “ physical loss,” and 
did not cover any impossibility.® 11, the radio operator, a 
Hungarian, and N, the second engineer, a Greek, were under 
similar contracts, engaged in April, 19 tl.'* The only perils 
“ expressly contemplated ” were torpedo, mine or loss of the 
ship. The .shipowners had pleaded an implied term that if, 
because the ship had ceased to be available, it became impossible 
to take the seamen back to America, the contract became 
avoided by frustration. The “ real defence ” was that the ship- 
owners had been unable to procure the necessary British ship’s 
warrant for the return journey.® 

Hanna, J., held that the master’s failure to procure an 
extension of the British warrant was a dereliction of duty.® 
The alleged frustration in Dublin, i.e., failure to obtain the 
British shipping warrant — was due to the neglect of the captain. 

“ If frustration had supervened, however, does frustration 
apply ” — ^asks Hanna, J. — “to seamen’s contracts for repatriation."'’ 
Seamen’s contracts have always been regarded “ in a peculiarly 
favourable position . . .” Would frustration put an end to the 
specific clause — of return to the United States of America ? 
This, said Hanna, J., is “ an accrued right vested in the seamen 
under their contracts before the alleged frustration, ... In my 


» [1942] I.E., at 308-312, per Hanna, J. ’ lb., at 312. 

* Ib., at 313, referring to Hoflock v. Beal [1916] 1 A.C. 486, 493. 

* Ib., at 312, 313. » Ib., at 313. 

* Ib., at. 316. * lb; at 824. 

36a 
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opinion, this contract purports to be, and is, absolute both in 
terms and in fact as far as repatriation is concerned, which is 
an accrued ri^rht, vest(‘d in the seamen under their eontracts 
before frustration/*^ 

“ Apart from the contract, however/’ said Hanna, J., seeking 
to distinguish Ho^lork v. Beal,^ ‘‘ it has always been recognised 
by the general maritime law that, if any seaman be discharged, 
whether law^fully or unlawfully, at a foreign port, he is entitled, 
in addition to wages due, to the expenses of repatriation. If it 
is an unlawful <4jseharge, lie may be entitled to a further measure 
of damages. Sect ion 32 of the Merelianl Shipping Act, 190(5, 
makes a s])e('ifie provision tor a seaman on a British ship, who is 
discharged at a foreign port, and enacts that lie is entitled to his 
maintenance and return to the proper return port.’*® 

4. IJNFOilESEEN (^IKCX'MST AN CES l^XCEPTEB ” 

Where, in January, 1941, woollen manufacturers agreed to 
sell overcoating to clothing manufacturers, Delivery as ready 
after June, 1941,*’ and strikes, breakdowns, or other unforeseen 
circumstances excepted/’ and the manufacturers, in an action 
for damages for failur(‘ to deliver, pleadi^d that a Limitation of 
Supplies Order, 1941, bad made it illegal to fulfil tin* contract, 
and at the trial set np two new defences, that “ unforeseen 
circumstances’* excused ])eiformauce, and H((on(lly^ that the 
order trustrated Die contraet, the eourt lield tliat the (‘irenrn- 
stances w(*re not unforeseen ” and that, since the (*ontract 
might have be(m perfonmMl after 30th Sejitember, 1941, no 
frustration had supervemst : heavey'a Case,"* 

Cassels, d., allowing evidence in support of frustration, had 
found in the defendants’ favour; the sellers eould not fulfil 
all the contra (*ts they had on liand and the contracts were 
abrogated. The order came into operation in March, 1941,® 
and came to an end on 30th Hept ember, 1911, and it wmiild 
have been necessary, said Oreeiie, M.K., to scrutinise the 

^ [1942] I.R., at 325. 

• [1915] 1 A.C. 486 ; tb., at 325, 326. 

® 75*, at 328. At 326~,328, Hanna J., ciUm (leoiaiona of Sn* AV^ Scott: The 
Eyeler (1799), l (\ Rob. 173 ; The Beaver (1800), 3 (J. Rob. 92 ; The Madcmm 
d*Idra (1811), Bods. 37, 40 : ‘*The parties niiiat be subsiatecl till the return to 
theur own country, unless some special reason is shown to the ooutrarv ” ; The 
Elizabeth (1819), 2 l)od<?. 403, 412* “They cannot discharge their crews in a 
foreign country on other terras than sending them home, and paying their wages 
up to the time of t^Mr actual arn\al ” ; The Eliza (1823), I Hagg. 182, 186 ; 
“ If the seaman had a rierht to quit the ship, ... ho had a claim upon the owners 
to be restored to hi« home . . .” The (^amilla (18581, Swab. 312, 326, per 
Br. Lushington, was also cited. 

« J, Leavey de Co,, Ltd^ v. George H, Eiret cC Co,^ Ltd, (1943), 2 All E.R, 581, 
(The report at [1944] 1 K.B, 24 deals with pleadings, and damages.) 

»j8|.R, &0., HHl, No. 323, 
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confcmets to soe when they were to have b<M'n fulfilled and to 
investi^te matters relating to licences. ^ 

Lord Greene said that unforeseen circumstances meant 
circumstances making the performance of the contract 
impossible : no such circumstances were proved.^ 

Upon the issue of frustration it was urged that the eilcK^t of 
the March order was to make it impossible to i)erform the 
contract : the contracts on hand exce<»ded the quota iillov^ed. 
There wer<^ two answers : Firsts the order ax)plied ufiHi 
30th laieptemher^ 1941, only ; under tins contract delivery need 
not have taken place until after that date.* JHeeondly^ the quota 
might he departed from “ under the authority of a lUrnee granted 
by the J^oard of Trade.’’ In July, 1911, the idairititis applied 
for a licence, which they obtained in October, 1911 ; the 
manufacturers, saying that their machinery was cominitt<‘d for 
months ahead, return(‘d the licence. 

5. Lease of Furmshed Hotse 

Wlicre, by an agreement made before tlie outbreak of war, 
a furnished liouse was let at a weekly rent, as from the outbreak 
of war (if it occurred) until cessation of hostilities, and, after 
the tenants had entered into possession and paid rent tin* house 
was requhitioned^ frustration did not apply, and the tenants 
continued to be liable for llie rent : tiwift \ . Vitvhiau^ 

The rent was £163 16s. per annum ; cvmpimsation under 
i’oinpensation (Defence) Act, 1939, was £93.^ 

It was (‘oneeded for tlie tenant that frustration did not apply 
to the demise of unfurnished premisef'for a term of y((ns, but 
this, it was argued, was not such a demise. The Ix^ginning of 
tlie agreement was uncertain and equally was tlu^ date of its 
termination. Moreover, the agreement was di risible : pari wuis 
a contract for a demise of the premises and part a eontraet for 
the possession of the fupiiliire. Tlie lattei (ontrad frustrated, 
the whole agreement w'^s at an eud.^ 

For the landlord it was contended that for this purpose 
no distinction existijd between the letting of furnished and 
unfurnished premises. Nor w^as the agreement divisible : 


^ (1943), 2 All K.K ^83, r^pprovuig the view ot Grtsir, J., in Gmge U 17/9 <C* Sons^ 
Ltd, V. /?. .9. Vimmigham, Sm <b Co. Ltd, [19241 2 K.B 220, 221, 222 : “ It i« 
" not onouflfh for theyaefendanta to show that it wuh inipoHsihlo for them to got the 
goods from the y^rticular source thev coiitomplatod when entering into the 
contract. If thfy could have obtained the goods elsewhere which would have 
satiafiod the cj^tract they were bountl to ilo so.” 

* (1943), VaU E.R., at 583. 

» [1942yi K.B. 397 ; «i/pra, 30. Sot* Nott (J943), 0 Mod. L. Bev. 159, 

Since ^th March, 1942, a imr-Ume hose (.is defined in Landlord and Tenant 
(Eequ^tiuned I^nd) Act, 1942, «. 11) may be disclaimed, 

' ' teon 2 (1) {a ) ; id., at 370. * [1942] I K.B., at 877. 
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in the case of furnished premises rent issues out of the land 
just as in the case of unfurnished premises.” The furniture 
was not separatdy let, but “ merely as an incident of the 
teuanoy.” Nor was frustration (even if the doctrine were 
applicable) consistent with the facts : the requisition might be 
lifted : “ the whole substratum of the contract had not gone.’” 
“ In English law,” said Birkett, J. : 

“ the fact that a lessee had been deprived of the possession 
of the premises is no excuse for non-payment of rent in the 
absence of express exception, and the contractual position 
between the landlord and tenant is in the main unaffected.”® 
The agreement m fact came into being and the tenant had 
entered and paid rent. In principle there was no distinction 
between furnished and unfurnished premises— apart from the 
rule that “ m the letting of furnished premises there is an 
implied term ihat the promises are fit for human habitation 
at the date of the letting.”* The rent of furnished premises 
issues out of the land, not out of the goods.* Where land and 
goods are let at ar entire rent and the tenant is evicted, no 
apportionment can be made for the goods.® Further, 
the fact that the duti tion of Ihe agreement was “ necessarily 
indeterminate and unceitain ” did not prevent the rule applicable 
to a demise for a term of years from applying. To this agree- 
ment frustration had no application.® If, howcier, frustration 
did apply, the compact vusit an end.’ 

(J. MinWo Lease 

^Vllere a tm-minmg sub-leas^f land situate m Johore •was 
granted in 1932 for t went -y -one \car8, the oi-cupation by the 

’ Ib., at 378 bee also Birkett, .T. a suromd^ of the .iignraents (at .SSO, 381). 

‘ Ib , at 379. contrasting Scots law lo Tct^ Salmon Fishertea Co, Ltd \ 
Spcedte [1929] b.C. ilOa, in/ra, .‘382. .Sec also Afacfsion v. Boi/d [1942] S.(’. 66. 

[1942] 1 K B at 383, citing Saraon v. Roberta [1^6] 2 Q B 395, 396, 397. 

^ Ib., nt 383. iitmg Newman Andeilon, 2 B (N ft ), 224, 226, 227. per 
Sir James Mansfield, C J , where theic had been a dis^mt for rent of furnished 
lodgmgs “ But it must occur constantly that the valins of demised premises is 
mcressed by the goods upon the premises, yet the rent rewrved still oontmues to 
issue out of the house or land, and not out of the goods ,\for rent cannot issue 
out of goods " (at 227) 

* Ib., citing Emtnetl >. <'oU, (’lo Elir 255, 250 “ For the lAatter in law, there 

shall be no apportionment, for the rent issueth out of the land, and follows it ” : 
Wilhama v. Haywofd (18.59), 1 E. A K 1040 and 1051, per Lord "ampbell, O.J. 

• [1942] 1 KB, at 584, citing London As Notthern Eatalen Co SeMeatnyer 
1 1916] 1 K.B. 20, 24, pet Lush, .1 , refernng to “ a term of yeata " as ci'oated by the 
agreement and vested in the tenant,” <.»pta Whitehall Court, Ltd y KMtnget 
[1920] 1 K.B. 680, 686, per Boil of Reading. C .1 , wliero flic blot k of flatsXjiad been 
requisitioned. Mallheyv (7wr/tnii[1922]2A('. 180,237,j»/ Loid Vfkinsoff. siiprcr. 

’ [1942] 1 K.B., nt 387 The judgment should be read in the light of the omnions 
in The CrieUevmd Caae, (1946), 61 T.L.E 202 ; infra, 574. y 
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Japan<*se armed forces in January, 1942, did not/ frustrate the 
(soutractual relation : The Pelepah Case?- 
In 1942 the sub-lease had eleven years to run and there was 
(in effect) a right to call for a furilier twenty-one years. By 
1942 the sub-lessees wouhl have paid a considerable part of the 
purchase price or premium. The present action had been 
brought for the balance of an annual instalment of £5,000, 
payable in 1942, of the sum of £27,829, agreed betw’^een the 
part ies in 1 941 , as due. The parties, said Tucker, J ., would not, 
in or about 1930, inevitably have agreed that if in January, 
1942, the evenis which have actually taken place, should 
supervene, the contract should forthwith be put an end to for all 
puri)oses.’’- The defendants might have elected to take their 
chance of th(‘ Jai)aiiese being evict<*d within a reasonable tiiiu*, 
so as to rea]) the benefit of what they liad s]>ent, during the 
remainder of the thirty-tw'o years. 

** I cannot say that both i)artics would, as a juatter of 
course, havi* agreed that the eontracl should be frustrated. 
A mining lease of this kind with several years to rim and a 
reasonable jirosped of renewal bears little resemblance to the 
usual ('ominercial (*ontract for the deli\ery of commodities 
or machinery to which the doctrine of frustration lias so often 
been appliiMl/'*^ 

An implied tiTin — “ 1 think, now generally accepted us the 
proper test — the court declined to read into the contract.^ 

It w^as further contended that a mining lease differed from an 
ordinary lease or from a building lease : it w'as “ no more than 
a contract for the sale* of minerals coupled with a right to the 
purchaser to go on and under the land to obtain A\hat he has 
bought.'’* In Johon*, it was said, the tenant has “ usufructuary 
rights,’’ not an “ estate in land.” Tucker, J., found that the 
forms and the language* useei in leases in Johore* closely resemble 
tliose of English leases, and that, for all practical purposes, the 
results were tht* same. Frustration did not apply to a mining 
lease any more than to any <)th(‘r lease: in the absence of 
evidence to the contrary , the law of Johore upon frustration 
must be presumed to be the same as English law\ 

This decision accords w ith the Cricilewood de(*ision : oi the 
faeU tin* contrac't was not frustrated. The dicta, however, must 
be read in the light of that case. It is submitted that the 


^Pelepah Valley (Johore) Rubber EeUiteSy Lid, Suugri Rr$i Mines, Lid, (1044) 
170 L.T. 338. Hoad in March, 1944, before The Cricklewood Case (1945), 61 T,L.E, 
202 ; infra, 568. 

2 Ib„ at 339. » Ib„ 339, 340. * Ib., 340. 

® Ib*, citing from the speech of Lord Cairns in Gowan v. Christie. (1873), LJR 
2 Sc. A Biv. App. 273 : “ What w© call a mineral leas© is really, when properly 
considered, a out and out of a portion of land.’* 
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criterion whether “ a matter of course the parties would have 
airreed that the contract should be frustrated is ineorreet.^ 

7. Building Lease 

Where, under a building? lease, made in idots of land were 
demised for ninety-nine years to lessi^es who (*ovenanted to 
build shops within a specilied time, al thong’ll conditions resultin^i 
from the war had practically put an end to private^ buildin^r, on 
the factf^ of that case the obligation to pay rent had not been 
dischargeil by frustration : the lease its<df contemidated that 
rent should bo payable even though no building was going on : 
and had more than ninety years to run : Th( CtieMewood (Jase.^ 

(i) Bifon Asquith, J. 

Jdot A (‘onsistod of ten shop sites; the lent id’ each was to 
be one peppercorn for the first veai, and £35 afterwards. Plot B 
consisted of sites for fourteen shops; the rent of each, one 
peppercorn until oin* year from the notifieation that eoiisent 
to build had been received, and £35 afterwards. Btdore the 
war, ten shops had been built on plot A. On plot B only four 
of the fourteen liad been built. The dut,\ to build on the other 
ten sites did not arise until the war had begun. The plaintiffs 
claimed rent for t he foiirtetui sites. The defendants said that all 
obligations under the leas(‘ liad been di^duirged by frustration. 

It was contended that this was not a lease ’’ so as to prevent 
the doctrine of frustration from applying : it was a eoinmereial 
adventure or speculation, an ordinary commercial eontracd, and 
as such it is capable of frustration.^^® There w^as an obligation 
to build houses worth £1,500 each. The demise was a mere 
incident in the commercial adventure. The real object of the 
contract was the building of houses on the land.’’^ The 
dissenting dietuin of Atkin, L.J., in Malthey Cmlinff was 
cited : since a lease normally gives the lessor an option to 
determine on a certain event, there was ‘‘ no logical absurdity 
in implying a term that it shall be detemiinod absolutely on 
the happening of other invents, namely, those which in an 
ordinary contract work a frustration.^’® 

The lessors were developing a building esstatt' and the tenants 
were proposing to build a shopping centre.” An appeal to 

deeper Atkin, L.J., in Tfie Rubukoc Case ; supra, 416 ; tafra, 606. 

* Crichlewood Property <£} Investment Trust, Ltd., and Otiiers v. Leightons 
Investment Trust, Ltd, (1945)„ 61 T.L.R. 202, affirming Leightons Investment Trust, 
Ltd. V. Cnchkwood Property d) Investment Trust, Ltd, [1943] 1 K.B, 493. (See 
Note (1946), 61 L.Q.R. 111-113.) 

^Ib., at 494. This argument was also suggested at 57 L.Q.R. 342, Note 15. 

^ (1942), 69 T.L.R. 27, 28. 

* [1922] 2 A.C. 180, 200. Reference was also made to Innftoldiis Company v. 
Wa^wrigkt (1917), 33 T.L.R. 366, 357, where Ridley, J., held that duiing the 
prohibit!^ agaixist building, the coatraot was suspemed* 
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the Minister of Town and Country planBdng had been eompro* 
raised : not more than twenty-four shops should be built 0U|» 
these two parcels ; eiglit might be built at once — ^not later than 
March, 1937, and not less than four to each 200 houses oocu]pied 
— within one year from Ihe notification that building might 
proceed — ^until the twenty-four were built. An “ abeyance 
period ” would postpone the duty to build — but would not 
afleet the rent payable*. Although no buildings might be 
erected, the full rent bccaim* and remained i»ayabl« for the site*; 
a year after notification. A right of re-eutry for non-payment 
of rent w'as reserved, exeretsable upon a particular shop only, 
once it had been assigned or underlet : each shop was to be 
hold sejiarati'ly and iudepeudently. The tenants had the 
option to buj the freehold and had bought the freehold of the 
nd sites. In 1938 the original lessors conveyed the land to 
LfighiouH Trunt. The Crickleicood Trust having paid no rent 
since the outbreak of war, LfigMons, by specially endorsed writ, 
sued them, and two guarantors, claiming arrears (agreed at 
£11 9) accrued due sinc-e tSeptember, 1939.^ 

Leightons ask(*<l for summary judgment, and by their affidavit, 
in replj, Vricklcwood Trust deposed that by the outbreak of 
war demand for the shops had ceased and finauee had become 
obtainable, and that restrictions placed by the Government upon 
buihling and the obtaining of materials made it im 3 )O.S 8 ible to 
build ; the agreement had been frustrated.® The master gave 
leave to defend. t)n appeal to the judge in chambers, Leightons 
aduiitti'd these facts; the admission was embodied in the 
order: shoit c.inse, afliduMt to be treated us jileading, no 
further defence.' 

The case had proceeded tliroughoul, said Viscouut Hiraon, 
L.C\, on the footing that building was, and continued to be, 
impossible : no orders, however, under the Defence (General) 
Kegulations had been set out or referred to; it would have 
been more satisfactory if this had been done.® 

Asquith, J., said that frustration had no aiqilication to an 
ordinary lease or to the lease of a furnished housi*. 

“ A contract may be frustrated, but a demise is mor<^ than 
a contract. It is a conveyanet* of an estate in land or 'a 
eliattelreal. ft transfers proprietary as well as personal rights. 
This seems to iut> just as t rue of a building lease as of any other 
kind of lease.*’^ 

* These facts ate taken fiom the apecoh of Viscount 8imon, L.C. (194G), 61 TX.B. 
202, 203. 

» 8et out in speech of Lord Wiight (194.5), 1 All B.R. 262. 2.59, 260. 

• (1946), 61 T.L.R.. at 203. “ Unfortunately we have no pteadings and little 
ot idunoe, owing 4 o what seems to mo a regrottablo attempt to take a short out in an 
important case ” ; per Ixitd RnssoU of ]^nuwen, at 204. 

*fl0433 1 K.B., at496. 
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It had been argued that the ‘building eeheme was a broad 
commercial undertaking capable of frustration and that the 
building lease was a mere pendant or adjunct of that larger 
Tenture ’’ : 

“ The fact remains that the instrument ... is a lease, 
whatever its ulterior or broader objects ; that, as such, the 
vested rights of property did not merely create a contractual 
right ; and that . . . such an instniment is not affected by 
the doctrine of frustration/’* 

//, however^ the doctrine did apply^ on the facts he would hold 
that the contract had been discharged.' 

(ii) In Court oj Appeal 

The Court of Appeal dismissed the ai)peaL2 MacKinnon, L. J 
delivering the short judgment of the court, said : — 

‘‘ The doctrine of frustration . . . has been applied to a 
variety of contracts, but it has never been applied to a demises 
of real property. Indeed, there is clear authority that it 
cannot be so applied . . . We do not think it nc(‘essarv 
to examine tlu' question further. It. is impossible for tlu‘ 
defendants to rely on the doctrine of frustration to relieve 
them from their obligation as tenants under a demise of land 
for ninety-nine years. 

Leave to appeal to the House of Lords was refused. 

(iii) hi House of Lords 

(a) The Argument 

The Appeal Committee of the House of Lords, Lord Atkin 
presiding, in particular reliance upon the dictum ot Atkin, L.J., 
in Matthey v. Curling,^ granted leave to appeal to the IIous<*.^ 
The case for the appellants submitted that there was no reason 
why the doctrine of frustration should not aj)ply to a building 
lease and that, the lease, or, alternatively, the duties to build 
and to pay rent, were dissolved, or alternativ^ely, excused or 
suspended. The views of the courts below were erroneous on four 
grounds ; (i) the dictum of Atkin, L.J., in Matthey v. Curling^ ; 
“ it does not app(‘ar to me conclusive against the appli(*atiou 
jjo a lease of the doctrine of frustration that th(‘ lease, in 
addition to containing contractual terms, grants a term of 

1 11943] 1 K,B., at 495. * //a, 496 (Scott, MacKinnon and du Parcq, L.JJ.). 

*/6. See also Westminster (Dnkc) v, Hotmrd (1941), 85 Sol. J. 106. Where H 
was a tenant at will, no building lease having yet been granted, and the land had 
been requisitioned and building prohibited, Hallett, J., held that no frustrating 
event had occurred and that the dootriuo of frustration would not avail tho 
def^dant, 

♦ri922]2 A.C. 180, 199, 200. 

• liord Atkin died a few months before tho hearing. Mr. A. T. Denning, K.O. 
(as^ the then was), settled the written case. By the courtesy of* the aprollants* 
solicitors, the author was able to study the doouments placed before tho House. 
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years. Seeing that the instrument as a rule expressly provides 
for the lease being determined, at the option of the lessor^* ^ 
upon the happening of eertaiu specified events, I see no 
logical absurdity in implying a term that it shall be determined 
absolutely on the happening of other events — namely, those 
whi(*h in an ordinary contract work a frustration.” 

(ii) the House did not in that case decide that frustration could 
never apply to a h^ase. It held that requisitioning was no 
answer to a claim for rent, the tenant’s remedy being against 
the Government for <'orupensation 5 (iii) in Taylor v. Caldwell^ 
— the question arising whether the hall was demised or not — 
Blackburn, J., said: ‘‘Nothing, however, in our opinion, 
depends on this ” ; (iv) in Hcolland, frustration has bt^cii applied 
to a lease.^ 

The case Jor ike respondents submitted that — (i) th(‘ doctrine 
of frustration (lo(‘s not apply to a demise ; (ii) no such implica- 
tion should be made in a contract for ninety-nine years ; (iii) the 
Hehlesinger^ and Whitehall* cases were rightly decided ; 
(iv) temporary difficulty in building or letting could not frustrate 
a demise of the land ; (v) on the facts there was no frustration 
of the lease. 

The appellants argued that the House was not bound either 
by priiK'iple or authority to hold that a lease cannot be frustrated. 
ller(* — looking at the arrangement as a whole^ — the lease had 
no meaning except on the basis that it would be possible and 
lawful to build shops; the period of building was expected 
to be twelve months after notice. It was a lease to carry out 
a building venture ; if, within seven years, no notification of 
consent liad been given, the lease slioiild be determined as to 
one or more of the sixteen sites. 

The respondents argued that to this lease frustration could 
not apply : the general question was not material. Bent 
was payabl(‘ for eat’h site ; rent issues out of the landy and 
was payable whether a shop were erected or not. The parties 
contemplated the only eireumstanees under which the lease 
could be determined, viz., if notification of consent wwe not 
given within seven years. A lease was not a mere contract ; 
a term of years absolute was an estate in land.® 

1 (18«3), 3 B. & s. 820, 832. 

^ Infra, 582-585; Duff v. Fkming, 8 Maeph. 709; Tay v. Speedie (1929] 
S.C. 593 ; Mackeaoti Boyd [1942] S.C. 50. 

^London and Norihrn Estates Company v. [1910] 1 K.B. 20, 24, 

ptr Luflh, J. ; supra, 541. 

* Whitehall Court, Ltd, v. EtUinger [1920] 1 K.B. 680, 086, 687, per Lord 
Reading, C.J. ; supra, 541. 

® See The Denny MoU Case [1944] A.C. 265, 282, per Lord Porter. 

•Law of Property Act, 1926* s, 205 (1) (xxvii). 
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In reply the appellants submitted that this was a johtt 
adventure: the parties were mutually interested. To the 
landlords in their development of a building estate the building 
lease was of interest : shopping facilities were essential. Upon 
forfeiture, a covenant to pay rent would end ; why not, upon 
frustration f Blackburn, J.’a judgment in Taylor v. Caldwell^ 
was the judgment of the court. lie meant what he said : 
whether there wjis a licence or a demise of the hall, the case 
Would be the same.® 

(b) On the Factit, m Frustration 

The appeal raised two questions, said Viscount Bimou, L.(’., 
first, could frustration apply to determine a lease ; secondly, 
if it could, was this lease determine*! bj frustration 
Even if a lease could, in law, be determined by frustra- 
tion, this lease, the llou.se agreed, on the facts, was not so 
determined.* The lease had more than ninety years to run ; 
the length of the int<‘rruption caused by the present war and 
the emergency regulations “ is presumably a small fraction of 
the whole com'ern.'’ Frustration does not suspend, but “ brings 
the whole arrangement to an inevitable end forthwith.”® Here, 
the lease itself contemplated that rent be payable, even though 
no bmlding proceeded : the interruption did not “ destroy th<‘ 
identity of the an-angeinent or make it unreasonable to carry 
out the lease according to its terms as soon as the interruption 
in building is over.”® 

Thus, also. Lord Bussell of Killowen. “ For a portion of a 
span of ninety-nine years ” the erection of shojis had been 
postponed, and rent remained payable. ” But that is to carry 
out the very provisions of tin* lease which i.s .saiil to be 
frustrated.'” 

The rent is payabh* for sites, not for shops; the lea.se 
provided in terms that the rent and the time and manner of 
payment were to remain unaffected : “ the intention of the 
parties was that rent woul<l be payable even though the 
sites were vacant and that the landlord was not to be driven 
to sue for damages for breach of <'0venant to erect shops. 
To such an action the war-time restrictions might well afford 

> (Xm), 3 B. & S. 820, 830. 

* liOwl Qoddard referretl to a t.ise (locidisl by the foUrt of Appeal of whiefa ho 
w*w a member. The court had hold that fruatration <hd not apply to a building 
lease : Perfect Homes, Ltd, v. M. Howard {Mitcham), Ltd,, in which the judgment 
of Hallett, J., was afSrmed by Scott, MacKJnnun and Goddard L.JJ. ((1942), 
Sth March ; 10th September). 

* (1945), 61 T.L.R., at 203. * Ib., at 203. ' Ib„ at 201. 

* The test in MetropoiOan Water Board Case [1918] A.C. 119, 128 ; supra, 403. 

» (1946), 61 'r.L.U., at 204, 20.5. 
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defence^ but that Ik a oonfteqttwiw vi'ry diffemit and far 
removed from frustration.’’^ ^ 

No circumstances, said Lor<l Wrifiht, were shown which 
would excuse the payment of rent. The case w'as concluded 
by Matthey v. Curling^ where the facts were stronger. Here 
was no ejection, no interference with the enjoyment of land. 
For an uncertain time — “likelj' to be short compared with 
the ninety-nine years of the lease” — the builders could not 
build. The covenants to pay rent were absolute and “ expressly 
made independent of the pro{rres.s of the building operations.” 
The interruption ” cannot be regarded as likely to bo so long 
... as to destroy the basis or foundation of the lease and to 
lead t he court to declare that it is dissolved . . 

The '‘exact question,’’ said Lord Porter, is not : “does the 
' <loctrine of frustration apply to leases generally, but in the 
(‘ircunistances has this lea8<* been frustrated.”* The present 
lease had not been frustrated because the tenants, under ])re8ent 
circumstances, were unabie to use the land for the contemplated 
purpos(‘ — the building of shops The land is there ; payment 
of rent is not prohibited. Some terms of the tenaney mtiy, 
for the tim<‘ being, be impo-ssible to perform : building may 
not be feasible, but the tcjiancy is “ not thereby necessarily 
determined.’’ The lease is long, the interruption “ comparatively 
short.” The duty to pay rent does not depend either upon 
ability to erect .shops, or upon the erection of shops. Eent is 
imyable from one year after notification of consent to build. 
The “ abeyance clause ’’ excusing immeMute huiMing, do<*8 not 
(‘xcuse rent during the ])eriod of abesmnee. No reason arose 
for invoking frustration — ^if (which point he reserved), frustration 
could apply — 

“ The basis of the contract is not gone and if the theory 
of an implied term be relied upon, T cannot think that a lessor, 
however reasonable, must In* considered to have contracted 
upon the ba.sis that the tenaney would come to an end in 
case the building of shops became impossible for a number 
of years,’’® 

It was impossible to say, declared Lord Goddard, that if the 
doctrine did apply to a lease, a lease for ninety-nine years had 
been frustrated because orders made under defence regulations 
re.stricted building during the war or the “ present emergency.” 
Even if the restrictions continued for ten years, “ that is a very 
small part of the life of this lease.” The rent is reserved for 
sites, not shops, and begins twelve months after notice that 
building may proceed — even though no building does proceed. 
If, however, the tenants were bound to build but, by rea.son of 

» (1045), 61 T.L,R„ at 206. * [1922] 2 A.C. 180, » lb., at 206. 

*«..at80T. » ft., at 207. 
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government restriotions, could not do so, that would be a good 
defence to an action for breach of covenant, but not to a claim 
for rent.^ 

(o) Can Frustration apply to a Lease f 

Whether frustration could determine a lease did not therefore 
arise, but the general principle was discussed, and a strong? and 
clear conflict of opinion became manifest. 

Viscount Simon, L.C., saw no reason why, in principle, a 
lease should not be terminated by frustration ; no authority to 
the contrary bound the llouse.^ “ PVustration/^ said Lord 
Wright, is ‘‘modern and flexible and is not subject to being 
constricted by an arbitrary formula.®’ ’ 

On the other side, Lord Kussell of Killowen knew of no power 
in the court to order a tenant to surrender his lease and no 
power to declare a lease to be at an end except upon the 
happening of an event whicli the lease provided would bring it 
to an end.'* Lord (ioddard thought that as long as the interest 
in the demised premises remaine<l in the tenant tliere could b(» 
no frustration.® 

Lord Porter reserved the point until it should arise.® 

(d) Viscount SimoUj L.Q, : “ Theoretic PossihiUty 

Viscount Simon, L.C,, formulated the first comprehensive 
definition of frustration.’ A lease creates in the lessee an 
estate, a chattel interest lasting for a stipulated term,® which 
may determine sooner, e.g. (as in this case), for non-paymenl of 
rent or for breach of covenant, (^in a lease, pre-d(*terininable 
under express provisions, predetermine from a supervening 
cause amounting to frustration V The term would end, rent 
would cease, the lessor would recover the prox)erty a1 once. To 
say that this cannot be so because a leas(» is an estate — more 
than a contract — seems almost to argue in a (*ir(de : it assumes 
that frustration can only arise “ in (»ases where there is a contract 
and nothing Difficult, indeed, it is to imagine an event 

prematurely determining by frustration a lease for years at a 
rent under which th( tenant may use the land as he pleases. But 
suppose “ some vast convulsion of nature swallowed uj) the 
property altogether, or buried it in the depths of the sea.” 

“ The site ” might cease to exist.*^ If the lease were for a 
particular purpose and, for that purpose, the lessee was bound 
to use the land, frustration may well arise : 

“ Suppose, for example, that legislation were subsequently 
passed which permanently prohibited private building in the - 

1 (1945), 61 T.L.R., at 208. » 75., at 203. 204. » 76., at 207. 

* 7d., at 206. » 75*, at 208. « 76., at 207. 

^ Supra, 406. • Law of Property Act, 1926, a. 1 (1) (6). 

• (1946), 61 T.L.R., at 203* 76., at 203. ** 76., at 204. 
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area, or dedicated it as au open space for ever, why should this 
not bring to an end the currency of a building lease th<jK 
object of which is to provide for the erection on the area, for 
the combined advantage of the lessee and lessor, of buildings 
which it would now be unlawful to construct ? 

That th(‘ Legivslatur<‘ would provide for compensation is 
irrelevant to test applicability of the dodriue. ]S or is it relevant 
ill determining whetlier tlie doctrine applies to consider possible 
hardship in some cases between the parties. Hardship there 
was until The Fibrosa Caser and ev^m then, a statute^ was 
considered necessary. 

No authority binds the House that a lease cannot, in any 
circumstances, be ended by frustration.^ Matthey v. Curling^ 
decided that requisitioning was no answer to a claim for rent : 
the tenant’s remedy was to claim (‘ompensation from the 
Government. The tenant remained liable to deliver up the 
premises in ])ro])er (‘oudition although, while under requisition, 
they were destroyed by fire and the tenant eould ijave insured. 
A ])assHge in Atkin, L.d/s dissenting judgnurit, said Viseounl 
8imon, ‘^<»xactly expressed” his view : since a lease 

usually provides that a lease may, at the lessor’s option, be 
determined, I see no logical absurdity” — Atkin, L.J., had 
observed — ” in implying a term that it shall be determined 
absolutely on the happening of other events — namely, those 
which in an ordinar\ contract work a frustration.” In Taylor 
v. CahbeeU^^ when the question was raised whctln^r the hall w^as 
demised or not, Hlackburn, .7., said: Nothing, however, in 
our opinion, turns on this.” In The Whitehall Case^'^ Lord 
liCading, (’.J.’s ” primary deci.sion ” was that the tenant’s 
inability to reside in the fiat did not afleci his (*hattel interest. 
Lord lieadiiig had adopted Imsh, J.’s dictum iii The Sehlesii^ger 
but to the decjsi<m iu that case also, the dictum was 
obiter. In any event, he did not say that a lease eould never be 
determined by a frustrating cause. R> that proposition the 
House was not bound, but the occasions on which frustration 
miglit terminal* a lease must be exceedingly rare.”® 

1 (1945), 61 T.L.R.. at 204. 

a [1943] A.C. 32 , Chap, XXTV ; infra, 627. 

® The lia^ Reform (Piustrat(*d Oontraetfl) A(t, 1943 , (%ap. XXVII, infra, 681, 

* (1945), 61 T.L.R,, at 204. 

ft [19221 2 A.(\ 180. See (1945), 61 T.L.R., at 204. 

« (1863). 3 B. A S. 826, 832. See (1945), 61 T.L.R., at 204. 

’ Whtkhall Court, Ltd, v. Eltllnger 11920) I K.B. 6H0. Sw (1945), 61 T.L.R., 
at 204. 

^London and Northern Estates Vo, v. ScMesinger [1910] 1 K.B. 20, 24, See 
(1946), 61 T.L.R. 204. 

•J6„at204, 
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(^) Lord Mwndl of KUlowen : no Frustration of Fstate in Land 
To Lord Kttst^ell of Killowon fruKtration in a doctrine applicable 
only to the determination of a contract. A lease is mnch more 
than a contract. It creates and vests in the lessee an estate or 
interest in the land, a chattel interest, it is true, but a vested 
estate or interest none the less.”^ The dictum of Lush, J., in 
Hchlesingcrh Cas('^ was approved in The Whitehall Case,^ itself 
approved by Lord Atkinson in Matihcy v. Curling.^ 

Frustration arises because the eontra(‘tual veninn can no 
longer be carried out : “ Tlie court in siu‘h circumstances 
declares the contract to be, or treats it as being, no longer 
binding on the parties. That is an end of the matter.”'’' Wlnm 
a lease is in question, the lease is the ‘‘ venture '' ; th(‘ contra(*1 ual 
obligations are merely iiicidentsl to the rehitionshi]> of landlord 
and tenant created by the demise and vary with the lease. 
Circumstances may arise making it dif!i(‘alt or even impossible 
for one party to carry out his obligations ; the lease remains : 
‘‘ the estate in the land w^ould still be v(‘sted in the t(‘nant.” 

“ I kiiovr of no power in the eomt to declare a h^ase to be 
at an <Mid except upon findings that some ev(Uit lias occurred 
upon the happening of whieh the l(‘ase terminates by reason 
of some express provision (contained in the doeuimmt. In 
such a <*ase the term ends not Ix'cause the (‘ourt exercises a 
power to tenninate it, but because in tlie events whieli liavc^ 
happened the lease operated only as a demise for the shorter 
period. Nor do J know' ot any i)ow(‘r in the (*ourt to order a 
tenant (who, be it observed, might have sublet part by way 
of mortgage or otherwise) to siirnmder his term to t lie landhml. 
The lease must of necessity continue.”® 

Lord Eussell disagre<*d with Lord Wrjglit’s view that “ if the 
contract is avoided or divSsolve<l the estate in land falls with it ” : 

A lease may come to an end, and with it tlie estate in th<* 
land and all contractual liability by lirtm* of some provision 
in the lea^e, or by reason of some defect in th(^ title of the 
person who purported to grant it. But, in my ojiinion, the 
cesser or suspension of some contractual liability under tlie 
lease will not destroy the estate in land wluoli is veste<l in 
the lessee unless the lease ])rovides that in that event the 
tenn of yi'ars shall cease. 

{f) Lord Wright: Frustration, Not constricted by Arbitrary 
Formula ” 

Lord Wright admits that a lease Is more than a (*ontra<‘t : 
it creates an estate in land ” — which, however, is gorerned by 

4(1945), 61 T.L.R., at 205. « [1916] 1 K.B. 20. « 1 1920] 1 K.B. 680. 

4 [1922] 2 A.C. 180, 237. » (1945), 61 T.L.R., at 205. See ptr RuwH J. 

(as ha then was), in Ths Baduehe Case [1921] 2 Oh. 331, 379, 382, 383 ; svpr% 

♦ (1945), 61 T,L.R., at 205. » 76., at 206. 
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ike oowtfact between the parties.* The claim in Paradme r. JtoM 
wae in debt ; tenure is not mentioned.* “ The absolute charaetd^ 
of the contract ” as there stated is not the modern law : 

“ ... so unqualified a statement would not be consistent 
with the modern law relative to the discharge of contractual 
obligations by impossibility of performance,”* 
as explained in The Constantine Case* and “ other well-known 
authorities.”* 

Referring to Lord Sumner’s “ pithy description of th® 
doctrine ” in The Hirji Mulji Case,* Lord Wright continues : — 
“ But the doctrine of frustration can only be held to be 
applicable after a careful consideration of the particular case, 
and in particular after scrutinising the nature of the contract 
and the particular circumstances of the case.’” 

Lease involves tenure as well as contract and has become the 
subject of precise rules. The majority in Matthey v. Curling* 
said nothing about The Whitehall Case* ; only Lord AtkinsOn 
observed that it was “ rightly decided.”® Lord Reading’s 
language in that case did not justify the head-note that frustration 
could not apply to a lease. That case decided that, on the foots, 
requisition did not amount to eviction by title paramount and 
did not determine the tenancy. Sufficient for Sehlesinger^s Case^* 
was it to hold that although the tenant, because an alien enemy, 
was prohibited from residing in the area, he could assign or 
sub-let his flat ; performance of the contract had not become 
impossible. The observation of Lush, J., that the tenancy was 
not a mere contract, but a contract which created a term of 
years, was obiter. This, indeed, is an “ dement ” in considering 
whether supervening events — e.g., requisition or destruction — 
have ended the lease or the tenant’s obligations. 

‘^ ... as a general rule this result does not follow casualties 
of that character, even though the tenant is deprived of the 
advantages at least for a time which the parties to the lease 
contemplated he would normally enjoy. ... a temporary 
interruption of the tenant’s use and occupation does not 
affect the covenants or the chattel interest.”** 

" » (msirerryLE., at aoeT *(1647), Aleyn 26 : aupra, 468. 

» (1945), 61 T.L.E., at 206. * 11942] A.C. 164. 

*See also The Kronprimesain Cecilie (1916), 244 U.S. 12, 22, per Holm^ J. i 
" The seeming absolute confinement to the words of an express ooutraot indicated 
by the older cases like Paradine v. Jane (1647), Aleyn 26, has been mitigated so m to 
exclude from the risks of contracts for conduct (other than the transfer of fUngibles 
lAe money), some, at least, which, if they had been dealt with, it cannot be 
believed that the contractee would have demanded or the contractor would have 
assumed.” 

• [1926] A.(’. 497, 610. ’ (1946), 61 T.L.E., at 206. 

• [1922] 2 A.C. 180, 237 j supra. 662. * [1920] 1 K.B. 680 ; supra, 541. 

» [1916] 1 K.B. a) ; supra, 641. ** (1946), 61 T.L.E., at 206. 
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The Scots rule which differs affords no analogy : the legal 
badcground is different.^ 

Since Faradine v. Jam,* the tenant’s covenant to pay rent or 
repair or deliver up in repair is, in general, unaffected by 
casualties interfering with his enjoyment of the land.* Though 
the house be burnt, he must repair.* A covenant in a mining 
lease to raise and pay for a certain amount of coal binds, even 
though the mine be exhausted of coal.® The lessee’s covenants 
are “ generally absolute. The enjoyment and the covenant do 
not generally march together.”* On this basis — not on the fact 
that the lease creates an estate in land — Lord Buckmaster’s 
opinion proceeds in Matthey v. Curling’ : and Lords Sumner, 
Wrenbury and Carson concurred. 

On the other hand, even in the absence of express terms, 
covenants in a lease may, by operation of law, be suspended or 
terminated. A covenant to pay rent is suspended if the lessor 
evicts the tenant or if there be eviction by title paramount.’ 
If the lessee, by matter of record, disclaims the lessor’s title, 
a lease may be forfeited.® These results do not depend upon 
the fact that lease involves tenure and creates an estate in the 
land : they “ flow from the general nature of the contract as 
imderstood in English law and its application to particular 
conditions of fact.”® 

“ If the contract is avoided or dissolved, as it may be by 
either party, under the express terms of the lease, the estate 
in land falls with it. I do not see why this may not be also 
true if the lease were dissolved by operation of law.”* 

Hannen, J.’s judgment in Baily v. Be Crespigny,’’’ with the 
observation that if the lessee had been sued for breach of 
covenant, he would equally have been discharged, “ comes very 
near to the idea of frustration at least if the performance of the 
covenant is fundamental to the lease ...” Lord Buckmaster 
never suggested that frustration could not be applied to a lease. 
True : it could be applied “ only in rare and exceptional cases.” 

’ (1946), 61 T.L.B., at 206 ; see Tay v, Spudie [1029] S.C. 693 ; Mackeson v. 
Bi)^[1942]S.C.66; infra, 6S2. 

' (1647), Aleyn 26 ; supra, 468. 

* (1046), 61 T.L.K., at 206. And Bee Ixon v. Qorton (1889), 6 Bing. (N.S.) 601. 

* Ib., at 206, citing Monk y. Cooper (1727), 2 Stra. 763 ; Lofft v. Dennis (1860), 
1 B. A E. 474 ; Sort v. Sogers [1916] 1 K.B. 646. 

> Ib., at 206, citing Bute y. Thompson (1844), 18 M. A W. 487. 

•16.. at 206. 

» [1922] 2 A.C. 180, 227, 230, 

* Doe y. Qroves <6 WM (1830), 10 Ad. A Bl. 427. 

•(1946), 61T.L.B..at207. 

»(1869).L.B.4Q3.180. 
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“ But the doctrine of frustration is modem and flexible and 
is not subject to being constricted by an arbitrary formuld. 
I am not therefore prepared to state as a universal principle 
that it can in no circumstances be applied to a lease.”^ 

Lord Wright suggests the case of a building lease for ninety-nine 
years and the prohibition (soon after the execution of the lease), 
of building, by a public body acting imder statutory authority, 
for an indefinite time the end of which could not be foreseen. 

“ In effect that would be a prohibition, total for aU praotioai 
purposes both in extent and time, which would override and 
control both lessor and lessee. Would the lessee, in that event, 
continue bound to pay under the lease the yearly rent 
for ninety-nine years, or would the relationship of landlord 
and tenant be dissolved by operation of law in re^spect of that 
site I As a matter of general principle, I would say that the 
lease was avoided and the term came to an end.”* 

(g) Lord Porter : The Point Reserved 

Lord Porter pointed out that the cases in which a lease could 
be frustrated were, it was conceded, “ rare and exceptional.” 
A lease is more than a contract : it creates an estate in land. 
The rent is payable for the site and issues out of the land. To 
visualise a ease to which frustration could apply is not easy. 
The land is there ; the basis of the tenancy exists. But 
“ exceptional oireumstanees might conceivably arise” and, until 
it was necessary .to decide. Lord Porter preferred to reserve 
the point,* 

(A) Lord Goddard : Frustration might cause Injustice 
Lord Goddard agreed with Lord Eussell of Killowen. The 
House, in Matthey v. Curling* had accepted Lush, J.’s reasoning 
in fiehlesinger’s Case.* Lord Atkinson approved the decision 
in the Whitehall Case,* and neither Lord Sumner nor Lord Gamon 
expressed dissent. Whatever be the true grounds of frustration, 
“ it applies only where the foundation of the contract is dis- 
charged so that performance or further performance is no longer 
possible. 

In the case of a lease the foundation of the agreement, . . . 
is that the landlord parts for a term of years with his interest 
in the demised property which thereupon becomes vested 
in the tenant in return for a rent. So long as the interest 
remains in the tenant there is no frustration though particular 
use may be prevented.”’ 

M1945), 61 T.L.E.. at 207. » 16., at 207. 

• 16., at 207. * [1022] 2 A.C. ISO, 237 5 662. 

• [1916] 1 K.B. 20 } wpro, 641. • [1920] 1 K.B. 680. 

’ (1946). 61 T.I 4 .B., at 208. 
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If frostration did apply to a lease, some strange and anjust 
results would follow ” : the landlords could re-take the land 
and any buildings thereon, for which they would have to pay 
nothing ; the tenants, though they wished to pay rent, would 
have no title. And what of sub-tenants or xnortgagees 

“ ... it is not the estate in the land which is aflected, but 

the use to which it can be put.”^ 

(i) Conclusion 

The reasoning in The Crichlewood Case makes one thing clear : 
as a matter of practice, frustration of a lea.se <-an rarely arise : 
a long unexpired i)eriod of the term negatives frustration. 

Upon the general question this, in conelu.sion, may be said. 

(а) The reference to “ some strange and unjust results ” does 
not, with respect, appear to be material : even though its effects 
may sometimes be harsh, frustration may supervene. The 
real objection is that frustration is a doctrine of contract, and 
that by a lease a term of years is vested in the tenant, vhich can 
be divested under its express terms only. But is this concept of 
a lease, sacrosanct f If, upon the occurrence of a frustrating 
cause, the court decides that a contract, absolute in terms, has 
been terminated, why may not the court come to the .same 
decision about a leeise, absolute also in its terms f True, surrender 
and forfeiture are the usual modes of divesting a h*as»‘, but, 
in the early cases similar objections were raised against the 
power of the oourt to declare a contract terminated in circum- 
stances for which the contract had not expressly provided. 

The change of judicial opinion in The CricTclewood Case is 
reminiscent of the change in JDonoghuc v. t^tevenson.^ It is 
resiwctfuUy submitted that Atkin, L.J.’s dissenting dictum 
in Matthey v. Curling^ is right. 

(б) The other side is well argued in a learned e.ssay, in which 
most of the authorities are marshalled.* The learned author 
points out the “ extremely unsatisfactory results ’’ which would 
flow from the frustration of a lease for a substantial t<‘rm : 

(а) the lessee would retain the benefit of the term and the lessor 
would be released from future liability under his contract ; 

(б) the lessee would not be liable for subsequent rent ; (c) the lessee 
would be discharged from liability for any other obligations due 
to be performed after the frustrating event, e.g., restrictive 
covenants ; (d) the lessor would similarly be released, e.g., from 
liability to pay rates as occupier ; (c) the lessor could retain a 

^ (1946), 61 T.L.B., at 208. 

*[1982] A.C. .'562. See Pollock (1929), 45 L.Q.R. 293. 

• [1922] 2 A.C. 180, 199, 200. 

0. Walfind, In^aoudnUty and Property Law (1941), 67 L.Q.B. 389-372. 
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premium if paid^ or, if payable by instalments, the accrued 
instalments.^ 

The lessor’s position would be quite unenviable. It is 
inconceivable that any lessor and lessee could be presumed to 
have made such an unreasonable arrangement.”* 

The court’s refusal ” to apply frustration to a lease is not 
bas<*d, however, on these peculiar results,” for (until 1943), 
peculiar results might ensue from the frustration of commerci^ 
contracts. The explanation is that persons acquiring leases 
or even yearly tenancies are regarded as purchasers pro tanio 
of estates or interests in land.”* Prom the moment of exchange 
of contracts, a purchaser of such an estate must bear the risk 
because in equity tlie estate is his. If, after signing the control 
hut before completion^ a house erected on the land sold is acciden- 
tally destroyed bv fire, the purchaser must perform the contract 
without abatement of the price : a fortiori^ the destruction, 
after the commencement of the term, of buildings on the land 
demised docs not frustrate the lease.^ ‘‘ It would seem that, 
apart from cases of mistake as to identity of subject-matter 
or of parties, fraud, illegality of performance, and the application 
of recognised rules of construction, there is no escape for vendors 
and purchasers, lessors and lessees, mortgagors and mortgagees 
from absolute liability upon absolute covenants, whether under 
the doctrine of frustration or otherwise, as the decisions stand 
at present.”* 

The remedy is not to apply the doctrine of frustration to a 
lease,® but to insert for the protection of the tenant the 
appropriate cesser or abatement of rent ” clause.’ 

(c) In Vulcan-Brown Petroleum^ Ltd, v. Mercury Oils, 

— a Canadian (‘ase — Mercury Oils had leased gas and oil 
rights in certain land to Vulcan -Brown Petroleum, who agreed 
to drill an oil w(dl within a certain term and, within four months 
of completion, to b(*gin to drill another well in the same land* 
If Vulcan-Brown failed to do so within the time fixed, they would 
be deemed to have abandoned the land, and Mercury Oils could 
re-enter. Vulcan-Brown duly drilled the first well and asked 
the Petroleum Board for a licence for the second well, A licence 
was refused ; Alberta regulations made it illegal to drill another 
well on the demised land. Vulcan-Brown sued for a declaratory 
judgment that failure to drill the second well did not constitute 

1 (1041), 57 L.Q.K., at 343. 344^ * /6., at 345. 

* fft.. at 345. rofomnj? to Law of Propettv Act, 1026. s. 206 (1) (xxi). And see 
Wdliston, Co-nirncfs^ s. 945, pointing o«t that a lease la a oonvevanoe rather than 
a contract. 

* 75., at 346. » 76., at 360. 

•7b., at 371. » 7b., at 846, 347. 

•fl941] 3 W.WR. 384 i [19421 I W.W.R, 138 (Harvey. C.J.A., dhsaentlng)* 
cited from and discussed hy Wilson B. Maclean in (1942), 20 Can, Bar Rev. 456^* 
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antomatio abandonment of the land and that drilling was 
suspended for causes beyond Vulcan-Broum*8 control. The 
court of first instance gave judgment for Vulean-Brown. An 
appeal was dismissed by a majority, who held that there was 
a grant of a proprietary interest in land, which, unless the 
grant itself so provided, could not be divested. The doctrine 
of frustration did not apply. 

(d) The essay referred to in (ft) was written before the House 
of Lords — in the tetralogy of cases from 1942 to 1944 — had 
considered the doctrine of frustration. The “ peculiar results” 
that might ensue from frustration of a lease, are not, as the 
learned author admits, a sufficient explanation.^ Moreover, 
that a lease is a conveyance is not decisive of the matter : 
first, the lease depends upon a contract, and secondly, the tendency 
of the courts is to widen, rather than restrict, the sphere in which 
frustration may operate. 

. 8. Scots Law : Effect of Ebqcisition on Lease 

Where, in 1926, a tenant entered into a lease of a furnished 
mansion house and grounds for nineteen years at a rent of £442, 
and in 1940, the house and some of the grounds of a rental 
value of £400 were requisitioned and the furniture (which was 
unrequisitioned) was stored in the mansion house by the 
military authorities, hy Scots law there was a “ constructirc total 
destrisction ’’ of the subjects let and Ihe tenant was entitled to 
abandon {he lease : Mackeson v. Boyd.^ 

{a) Lord Patrick : “ Constructive Total Eviction.’’ 

Lord Patrick said that by the decision in Tay Salmon Fisheries 
Co. V. Speedie,* “if the executive takes possession of subjects 
leased, there is a breach of warrandice, and, if the eviction be 
total, the tenant is entitled to abandon his lease.”* Tlie test 
whether an eviction is total or partial is the same in eviction by 
action of the executive and eviction resulting from rei interitus.^ 
The tenant had been deprived of the greater part of the subjects 
let — essential for the purpose for which the prt'mises were let : 
“ a constructive total eviction ” entitled the tenant to abandon 
the lease.* 

67 L.Q,R., at 346. 

* [1942] S.C. 66. following Toy Salmon Fisheries Co. v. Speedie 1 1929] S.C. 693. 

Wright, in The OrieMew^ Case (1946), 01 T.L.B., at 206, aaya : “ But th« 
SoottiBh authorities afford no analogy applioable to English law, because they 
proceed, it seems, on a different view of the contract and of the legal background.'* 

* [1929] 8.C. 693. 

* [1942] S.C.. at 68. 

* Ib., at 69. Lord Paladok cited the test laid down by Lord Shand in AUtn r, 
Maridmd (1882), lo B. 383, 389, 
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(6) Lord Pretideni Normand : Construetioe Total DestrwMon 
The First Division uphdd the opinion of Lord Patrick.' 
Lord President S'ormand said that where a tenant is ezdiuled 
from possession by action of the Government, he has no right 
of damages nor can he terminate his lease on the gronnd of 
eviction. 

“ But it is now well settled in our law that, when the snbjects 
let are wholly destroyed, the tenant has at once the'nght to 
claim cancellation of the lease, or, which is the same thing, 
to abandon it. I do not donbt that the landlord has a 
corresponding right, although in the usu^ case it is the tenant 
who has the interest to abandon.’’^ 

In the Tay Salmon Fiaherieg Case,^ the salmon fishings remained 
as they were before the danger zone was created by the Air 
Oouncil, but no one was allowed to fish ; “ in a practicsd sense ” 
they were “ wholly destroyed.” There was no “ actual 
destruction ” but “ constructive total destruction.”® 

(c) Destruction, though temporary, dissolves conXrati 

It had been argued for the landlord that this case was 
distinguishable on three grounds : First, requisition had not 
made the subjects let “ wholly unoccupiable ” ; secondly, the 
duration of the requisition was uncertain ; and thirdly, the 
Compensation (Defence) Act, 1939, provided for compensation 
to the dispossessed tenant and to no one else.® 

On the first point, this was the lease of a furnished house ; 
neither the tenant, nor the military authorities, nor tmyone 
else, could occupy the house as a furnished house or, while the 
house was under requisition, use the furniture.® On the second 
point : 

“ Where actual total destruction takes place, the fact that 
it is speedily reparable, and therefore only temporary in its 
effect, is not material.”® 

Subject to the de minimis rule, landlord and tenant are both 
“ liberated ” upon the “ constructive total destruction of the 
subject ” by Government requisition. 

On the third point, in the absence of the Crown, it was not 
open to the court to determine who was the party entitled to 
“ compensation.” The Lord President indicate, however, that 
if, by the common law of Scotland, the effect of a lawful 

» [1942] S.C. «1 • [1929] S.C. 693. 

»[lW2]8.C.,»t6l. « 16., at 62. 

* Ib., (1870). Duff V. FUming, 8 Macph. 769, 772, jper Lord Naavii. A 
in a leaae by which the tenant wm bound to keep the aubjeeto in z^tair 
^ not bind him to repair damage by fire ; the tenant was entitled to aband<m. 
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requisition which makes the land nnoccnpiable is to dissolve 
a given lease, it would require “ plain terms or very clear 
implication ” to provide that the requisition was not to have 
“ the usual legal effect.”^ 

Lord Moncrielf said that since Duff v. Fleming,^ 

“ any actual, though temporary, physical destruction of the 
leasehold subjwts is a m interitus which entitles the tenant 
ex debito justitiae to avoid the lease and not merely to claim 
an equitable abatement of rent. In the ease of a notional 
rather than an actual destruction of the subjects, the same 
doctrine was applied in 1929 in the case of Tay Salmon 
Fisheries v. Speedie . . 

(d) Tay Salmon Fisheries Case ; rei interitus 

It may here be convenient to give an account of the Tay 
Salmon Fisheries Case.^ A fishery company were the tenants 
of salmon fishings under a lease for nineteen fishing sei^son8. 
By a clause in the lease the tenants were to have no claim for 
compensation or to deduction from rent in consequence of any 
legislative measures affecting fishing. During the currency of 
the lease, the Air Council made bye-laws converting the greater 
part of the area of the fishings, for four days every week 
throughout the year, into a danger zone for aerial gunnery and 
bombing practice, during which it was illegal for any person to 
be within its limits or to bring or keep any property there. 
The effect of the bye-laws, the Court of Session held, was to 
cause “ total eviction ” from the fishings, and since the landlords 
could not maintain the tenants in pos-session, as it was their 
duty to do, the tenants were entitled to abandon the lease. 

Lord President Clyde pointed out that a marine salmon fishery 
must have its stake-nets continuously maintained and attended, 
with boats and -gear throughout the fishing season.* The 
gunnery and the bombing range extended over the whole site 
and the targets were in the midst. It was impracticable for the 
tenants to exercise the fishery without committing illegalities 
and exposing their property to the risk of injury for which no 
com^nsation was payable. They had been “ effectually 
deprived of the possession of the fishery under their lease.’’* 
Where eviction is partial, both parties take their chance. 

“But if it is such as totally to destroy the tenant’s 
enjo 3 rment of the subject beyond any reasonable immediate 
possibility of restoration, the obligation of warrandic.e cannot 
but result in a liberation of the tenant from the bonds of the 

‘ [1942] S.C., at 03. » (1870), 8 Maopb. 769. 

» [1929] S.C., 593 ; [1942] 8.C., at 63. 

♦[1929JS.O..at600. 
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lease ; tot, a« it turns out, the lessor has warranted the tmmtf 
in a possession in which he is unable to maintain him to any 
extent.”^ 

Lord Sands said that this was a ease of rei interitus : 

“ The subject of tenancy is the free exercise of the right at 
salmon fishing, and that has been substantially destroy^, or, 
if one prefers so to pnt it, sterilised, or rendered incapable of 
profitable use.”* 

NoU , — ^For recent cases in the United States upon frustration as applied to a 
lease, see Comment by M- Groefsevre, in (1944), 43 Mioh. L. Rev. 598-694. In 
Wood V. Bartolino (N.M. 1944), 146 P. (2d 883), the New Mexico Supreme Court 
held that frustration did not apply to release lessees of a filling station from a 
covenant to pay rent. The appeliees had leased a building for an automobile 
service station, for five years from June, 1939. The premises were so used until 
February, 1942, when the appellees, operatmg at an increasing loss, ceased business, 
offered to restore possession to the lessor and sought to avoid liability for rent for 
the remainder of the term on the ground that, owing to rationing, the purpose of 
the lease had be<*n frustrated.’* The court held that the tenant was not excused : 
performance had merely become unprofitable. No regulations prohibited the sale 
of those goods or deprived appellees of the use of the premises as a filling station 
{op, cit,, 601, 602). 

A contrary conclusion was reached in a Caltfomian case, Uoyd v. Murphy 
(Cal. (^. App., 1943), 142 P. 2d. (939) (op, ctt,, 602), excusing the lessee when a 
statute or regulation deprived him of the “ beneficial use ** of the property. The 
premises were leased for an automobile sales room (90 per cent, of the business was 
the sale of new oars). The court released the tenant : restrictions on the sale 
of new cars had defeated the purpose of the lease. 

Recent New York decisions accord with the New Mexico decision which relied 
on Co1on%al Operating Corporation v. Hannan Sales and Service, Inc, (1943), 265 
App. Div. 411, 39 N.Y.S. (2d) 217 (op, ciL, at 603) — ^the leading case on frustration 
as apphed to a lease. The facts were siii^r to those in lAoyd v. Murphy, The 
lease restricted the premises to the sale of automobiles, but not new cars atom : 
** the primary purpose of the lease as to use was not frustrated.** 

See Schroeder, The Impact of The War on PnvoJte Contracts (1944), 42 Mich. 
L. Rev., 603, 607, 610. 


» [1929)8.0., at 602. 


* lb,, at 694. 
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A. PRINCIPLES 

I. Date of Fbttstbation, Material 

The effect of frustration upon the rights and liabilitieB of the 
parties depends upon the date when the contract was frustrated. 

n. On OB AFTER 1st JULY, 1943 
If the contract was frustrated on or after 1st July, 1943, then 
subject to any provision in the contiract which is intended to 
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have effect in the event of frustration, the rights and liabili^ 
of the parties will be adjusted in accordance with the provisioni 
of the Law Reform {Frustrated Contracts) Act, 1943.' 

III. BfiFOUfi 1 st July, 1943 
If the contract was frustrated b^ore 1st July, 1943, the rights 
and liabilities of the parties are governed by these rules : — 

1. “ If the contract itself on its true construction stipulates 
for a particular result which is to follow in regard to money 
already paid, should frustration afterwards occur, thisgoveras 
the matter.”® 

(а) Advance freight is, by custom, an “irrevocable 
payment ” : if the voyage is frustrated the payment is not 
recoverable.* 

(б) “ Absolute or final or out-and-out payments ” are not 
recoverable.* 

2. “ If the contract is ‘ divisible ’ in the sense that a sum is 
to be paid over in respect of completion of a defined portion 
of the work, it may weU be that the sum is not returnable if 
completion of the whole work is frustrated.”® 

3. When frustration supervenes, “ the contract can no further 
be performed by either party, it remains a perfectly good 
contract up to that point, and everything previously done in 
pursuance of it must be treated as rightly done, but the parties 
are both discharged from further peiformance of it.”* 

This principle applies to every ^strated contract. 

4. If money has been paid in advance under a contract which 
becomes frustrated, and the payer has received nothing in 
return, the consideration has totally failed and he is entitled to 
his money back.® 

5. Where the consideration has totally failed, money paid in 
advance must be returned even though the recipient may have 

' Section 2 (1) and (3). Infra, Chap. XXVll, 081. 

* Per Viscount Simon, L.C., in The Fibrosa Case [1943] A.C. 32, at 42, 43. 
See also per Lord Atkin, at 66, and per Lord Roche, at 76. Infra, Chap. XlUC^. 

’ Byrne v. BehiUer (1871), L.R. 6 Ex. 319 : Allison v. Bristol Marine Insuranee 
Company (1876), 1 A.C. 209, 263, per Lord Sdboume. See also The Fibrosa 
Case [1943] A.C. 32, at 43, per Viscount Simon, L.C. ; per Lord Wii^t, at 97 ; 
per Lord Porter, at 79 ; it^iv, 626, 626, 033, 648. 

* Per Lord Roohe in The Fibrosa Case [1943] A.C. 32, at 74. See also per 
Lord Wright, at 67 ; and per Lord Porter, at S3 ; infra, 648, 660, 652. 

' Per Viscount Simon, L.C., at 42. See at 77, p» Lord Porter ; 632, 661. 

* Chandler r. Webster [1904] 1 K.B. 493, 494, a paesage accepted as oorreot 1)7 
Viscount Simon, L.C., m The Fibrosa Case [1943] A.C. ^ 46 ; infira, 634. 

'' The Fibrosa Case [1943] A.C. 32, 46, per Visoount Simon, L.C. ; per Lord 
Atkin, at 63, 56 ; per Lord Bussell of Killowen, at 66, 67 ; per Lord Macmillan, 
at 61 : per Lord Wright, at 64, 72 ; per Lord Roche, sh lb •, par Lord Pbrter, 
at 83, 84; it^ 634, 638, 640, 641, 6&, 661, 603. 
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iilewrred expense in the partial carrying out of the contract, or 
executed almost the whole of the eontractnnl work.^ 

“ The right to claim repayment of money paid in advance 
must, in principle, . . . attach at the moment of dissolution ; 
the payment was originally conditional ; the condition of 
retaining it is eventual performance. Accordingly, when 
that condition fails, the right to retain the money must 
simultaneously fail.”* 

6. “ If a divisible part of the contract has wholly failed and 
part of the consideration can be attributed to that part, that 
portion of the money so paid can be recovered ... A partial 
failure of consideration give.s rise to no claim for recovery of ])art 
of what has been paid.”® 

B. ORIGINS : 1903-1943 

The evolution of these principles will now be examined. 

A rule which had prevailed for almost forty years was reversed 
by the House of Lords who, by going back to the principles 
which Lord Mamsfield had laid down, restated the law of recovery 
upon a total failure of consideration. 

The effects of frustration have since been reformed by a 
recent statute which was ba.sed upon the recommendations 
of the Law Revision Committee. 

I. The Coronation Vattes"* — in w'hich the “rule in Chandler 
V. W^eter ”* was first laid down — arc the starting point. This 
rule was that in eases of frustration “ the loss lies where it falls ” 
and that a person who had paid money in advance could not 
recover it. The contract was not “ wi])ed out altogether ” : 
the parties were merely released from further performance : 
ther^ore the doctrine of failure of consideration, it w'as said, 
did not apply. This rule, constantly applied, but frequently 
criticised — ^with particular vigour in a Scottish appeal before 
the House of Lords twenty years ago* — prevailed for nearly 
fmrty years until recently reversed by the House of Lords.’ 

II. In May, 1939, the Law Revision Committee criticised the 
rule with severity, and after considering several possible solutions, 
recommended legislation whereby, upon fru.stration of a contract, 
money paid before frustration should be recoverable, subject 
TO deduction of a fair allowance for expenditure incurred by the 

*/6., at 49. per Viscount Simon, L.C.: at 64, 66, per Lord Atkin: at 69,* 
per Lord Macmillan ; at 72, per Lord Wright ; at 76, per Lord Roche ; 
at 78, per Lord Porter ; infra, 636, 639, 641, 649, 651. 

• lb; at 65, per Lord Wright ; mfra, 647. 

• Jb; at 77, per Lord Porter ; infra, 651. 

• Infra, Chap. XXII, 692. 

• [1904] 1 K.B. 493, 499, per Collins, M.R.; infra, 697. 

• The Oantiare Case [1924] A.O. 226, 269, per Lord Shaw of Donfermline. 

» The Fibrosa Case [1943] A.C. 32 ; infra Chap. XXIV, 627. 
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payee m the performance of, or for the purpose of perfonaoi]^ 
the contract.^ Pour years passed before the recommendatiw 
was translated into statute*^ 

III. Meanwhile, in June, 1942, and for the first time^ the 
rule directly (*ame before the House of Lords. Many laiiyers 
thought — and they were confirmed by the reasoning of the 
(jommittee (of which Lord Wright is the chairman)— that the 
rule was part of the law of England and could only be altered 
by legislation.® The Fibrosa Ca$e^ i» a landmark in English 
law. The House, re-exauiinmg the origins of the rule, decided 
that the reasoning was unsupported by principle or authority. 

1. ‘‘ The man who pays money in advance on a contract which 
is frustrated and receives nothing for his payment is entitled 
to re<*over it ba(*k/’® If the consideration has totally failed— 
subje(*t to any provision, express or implied, in the contract — 
he gets his mone> back. This was merely “ the application of 
an old-established principle of the common law — the action 
tor money had and re(*ei\ i‘d. Why , t hen, is this case a landmark! 
Indeed, by the statute of 1913 it ceases to apply to any case 
where frustration occurs on or after 1st July, 1943. 

2. The House, for the first time, unequivocally and with 
far-reaching elte(t, reaSirmed and restated the juristic basis 
of tin* a(*tion for money had and re(*eived. The claim rests 
not on contract, but in quasi-eontrad^ Lord Wright declared — 
a third category of the common law, distinct from either contract 
or tort.® No promise was made to repay, nor does the law 
imply a promise. It is an obligation that, in the circumstances 
which have happ<me<l, the law imposes : — 

“ The defendant has the plaintiff’s money. There was no 

intention to enrich him in the events which happened.”^ 

1 (1939), C^md. 6009, wfra. Chap. XXIII, 619, 624, 626. 

* Law Reform (Fnistrated (Contracts) Act, 1943. Infra, Chap. XXVII, 681. 

^See NoU by “ P. H. W.” (1941), 57 L.Q.E. 439, 440, doubting whether 

House of Lords could overrule Chandler v. Webster [1904] 1 K.B. 493, espeoialj^ 
since the doctrine had been referred to the Law Revision Committee, whi^ 
“ implied a conviction in high quarters that the only way of getting rid of it wlMi 
by legislation,” Indeed, the rule had been affirmed by Atkin, J., in Tht 
Case (1917), 33 T.L.R. 390, 392, 392, \nfra ; and in The Rimhoe Case (I922h 
10 LI. L. Rep. 214, 216-218, and m The French Manne Case [1921] 2 A.C. 494. 
The House of Loida — the question was not directly in issue — ^regarded the rule a« 
the law ; Lord 8umiier referred to the consequences of frustration aa stated by 
Collins, M.R., in Elliott v. Crutchley [1904] 1 K.B. 566, 668, and Lord Pannoor 
stated the pi’evailing rule without ambiguity [1921] 2 A.C. 623. So indeed, it 
appeared to the author. 'Pin* committee did not doubt the validity of the rule. 
Tne learntH,! editor of the L.Q.R., who took the other view (at 440, 441), waa 
justiHed by the Fibrosa Cane 1 1943] A.C. 32. 

* [1943] A.C. 32 ; infra, Chap. XXIV, 627. ® lb*, at 66, per Lord Atkin. 

s Ib,, at 61 ; infra, 642. Contrast the speech of Viscount Haldane in SinMr 
V. Brougham [1914] A.O. 398, 416, 417. 

HI9433A.a»at64. 
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Iq 1760 Lord Mansfield had said : — 

“ In one word the .gist of this action is, that the defendant, 
upon the circmnstances of the case, is obliged by the ties 
of natural justice and equity to refund the money.”^ 

This was the basis of the modem law of quasi-contract : — 

“ in substance the juristic concept remains as Lord Mansfield 
left it.”* 

3. Seven peer-s sat ; five great eoiuttiou lawyers ; all, of 
eminence. Every speech — ^if, with great respect,* one may 
say so— exhibits, at the highest, the judicial process and judicial 
valour. Viscount Simon, the Lord Chancellor, with the utmost 
lucidity analysed the origin of the rale which was being over- 
ruled and plainly based his oinnion upon qua.si-contract.® 
Lord Wright — ^whose extra-judicial opinions have pleaded for 
an open recognition of the category of quasi-cotitract or restitution 
in cases of unjust enrichment or unjust benefits — ^has now been 
enabled to declare himself judicially and to integrate his reasoning 
into the secular structure of English law. 

4. The rule laid down by the House, it was admitted, worked 
but “ rough justice.”® 

o One party may have almost completed extensive work. 
He can get no compensation. The other party may have 
paid the whole price, and if he has received but a slender part 
of the consideration he can get no compensation. At present 
it is plain that if no money has been paid on the contract 
there is no legal principle by which loss can be made good.”® 
Only wheie the failure of consideration was total, could there 
be recovery — 

“ . . . the English common law does not undertake to 
apportion a Inrepaid sum in such circumstances . . 

Obiter dicta these, but of the greatest weight. Some have 
wished that the House had exhibited even greater valour : 
would it not be just to hold that even were the failure of con- 
sideration partial, money prepaid should be returned and that 
a counter-claim should lie for work done in and about the 
performing of the contract f Has the House closed the door 
upon this submission f So it would appear ; the argument 
is, perhaps, too late in view of the unanimity of the great 
common lawyers of the nineteenth century.® 

> Moaet T. MM^erlan (1760), 2 Burr. 1006, 1012 ; infra, 643, 660. 

* Per Lord Wright, ia Fibroaa Case [1043] A.C. 32, 63 ; infra, 044. 

' Ib., at 47 ; infra, 634, 636. 

* Legal Essags and Addresses, xiv, xv, 26, 34-37, 60, 207, 403-404 ; infra, 667. 

* Per Lord Wright, in The Fibrosa Case [1043] A.C. 32, 72 ; infra, 640. 

* Jb., at 64, 66, per Lord Atkin ; infra, 630. 

* Jb,, at 40, per Visoonnt Simon, L.C. t infra, 636. 

* Compare Whineup ▼. Hughes (1871), L.B. 6 G.P. 78 ; infra, 676-677. 
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6. Not idly or without effect were these obUar HAeta qtoken : * 

“ it must be for the Legislattire to direct whethcnr provision 
should be made for an equitable apportioummt of prepaid 
moneys which have to be returned by the recipient . . 

Oourts of Equity had evolved “ a fairer method of apirartion- 
ing an entire consideration,” e.g., a premium where a partnership 
had been prematurely dissolved : Some day the Legislature 
may intervene to remedy these defects. That the law sbouM 
make some provision for recovery of an equitable proportitm 
“ might be desirable ” : so the Law Revision Committee had 
recommended. “ Rut without an Act of Parliament it is 
difficult to determine what sum shall be recoverable and on 
what principles.”® 

IV. A year later, under the a^gis of the Lord Chancellor, the 
hope was fulfilled. The Law Reform {Fruetraied Contracts) 
Act, 1943, introduced in June, 1943, by Viscount Simon, applies 
to contracts (with specified exceptions) frustrated on or after 
l«t 1943. Subject to any provision in the contract 

intended to have effect in the event of frustration, and to the 
severability of a contract, aU sums paid before frustration are 
recoverable. But the court may allow the recipient to retain 
the whole or part of a prepaid sum if he has incurred expenses 
in, or for, the iierformance of the contract. A person who, 
before the time of discharge, has obtained a valuable benefit 
must pay the other party, having regard to all the circumstances 
of the case, its fair value to himself.® 


^ Per Visoount Simon, L.C., in The Fibrota Oast [194S] A.C. S2, at 49 ; it^ra, 637. 

* Per Lord Wright, ib,, at 72 ; infra, 649. 

* P«r Lord Porter, ib., at 78 ; it^in, 661. 

•SMtiiMul(S)(8}: a(S)<4)i CSiap. XXVn. 664, 686, 69<h 691. 
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A. THE CORONATION CASES 

I. Mistake 

Of The Coronation Cases/’ KreU v. Henryk decided that 

money paid over when the frustration took place was not 
in law payable. ”2 

In Clark v. Lind«ay^ and Griffith v. Brymer^ in each case 
the contract was entered into under a mistake of fact as 
to the state of the King’s health at the time when they were 
made, and, therefore, both were void ab initioJ^^ 

II, Bxpebss Pkovision 

1. In Victoria Seats Agency v. Pagety^ P agreed, for £75, to let 
certain rooms in which to erect seats “ for the coronation 
procesMon ’’ on the 27th of June, stipulating : — 

“ Should the said procession not pass these premises I agree 
to refund to you the money paid to me as soon as the official 
announcement is made that it will not passJ*^ 

The phuntifls had paid their money and redaimed it. 

2. In Fenton v. Victoria Seats Agency^^ F sued to recover 
money paid for seats on the follow mg terms : — 

In the event o/ . . . the processions being postponed, the 
money will be credited to the same or similar accommodation 
when the processions do take place, and tn the event of . 
the processions being abandoned the money paid , . . will be 
returned, less ten per cenV^ 

In both cases Wills, J., gave judgment for the defendant. 

3. In Elliott V. Crutchley,’’ a caterer agreed to supply refresh- 
ments at a fixed price on the occasion of a naval review to be 
held on 28th Juno, m connection vith the coronation, £300 to 
be paid on account on the Monday before the review day. The 
respondents agreed, adding a postscript : — 

It is of course understood that in the event of the cancellation 
of the review before any expense is incurred by the caterer, there 
shall be no liability on our side.^^ 

On 23rd June, the respondents sent a cheque for £300. On 
24th June it was known that owing to the King’s illness the 
review would be cancelled. Payment of the cheque was stopped 

~ 1 [1903] 2 K.B. 740. 

* Per Lord Porter in The Fibrosa Case [1943] A.C. 32, 80. 

> (1903), 19 T.L.E. 202, 203 ; 88 L.T. 198, 201 ; they contracted on hams 
of there being a substitute or postponed procession,** per Lord Alverstone, C.J. 

^ (1903), 19 T.LB. 484. Neither party was aware that the coronation had 
been postponed when the contract was m^e. 

» (1903), 19 TX.R. 16, • (1903), 19 T.L.R. 16. 

^ [1903] 2 K.B. 476 , [1904] 1 K.B. 666 ; [1906] A.C. 7. 
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wad the caterers sued upon it. They had spent £20 in orookery 
hut had incurred no expense in providing refreshments. The 
respondents were held not liable either in respect of refreshments, 
or upon the cheque. 

III. BIAKEUBY V. MtJIilJSU; AND OTHER CASES 

1. In EkMey v. MvMer & Co.,^ B’s agent paid fifteen guineas 
for three numbered seats to be erected on the ground floor of 
a shop from which to view the coronation procession on 27th 
June, 1902. M. & Co. were to erect, and did erect, the seats. 
Upon cancellation of the procession, B unsuccessfully sued for 
his money back. 

Lord Alverstone, C.J., in the Divisional Court, said that 
neither party could have sued <m the contract for anything to 
be done under it after the procession was abandoned. The 
company could not be compelled to complete the seats, and 
B had no right to use them and if no money had then become 
due, could not be sued for the price. 

“ I think that each party must rest in the position in 
which he is found to be when the event occurs which makes 
the contract impossible of performance, unless there is some- 
thing special in the terms of the contract which gives one or 
other of the parties a different right.”* 

Wills, J., said that the argument for the plaintiff must be that 
the contract was rescinded ab initio ; for that contention there 
was no authority. 

The process of constructing a hypothetical contract by 
supposing what terms the parties would have arrived at it 
they had contemplated the possibility of what was going 
to happen is, to my mind, very unsatisfactory. Probably, 
in the present case, the defendants would have stipulated 
for compensation for their outlay, and the plaintiffs for a 
return of their money ; but it is impossible to say with any 
certainty what the result of their bargaining would have 
been.”® 

Ghannell, J., in an important judgment, declared : — 

“ If the money was payable on some day subsequent to the 
abandonment of the procession, I do not think it could have 
been sued for. If, however, it was payable prior to the 
abandonment of the procession, the xmsition would be the 
same as if it had been actually paid and could not be recovered 
back, and it could be sued for. All Taylor v. CaldweU says 

* [1903] 2 K.B. 760. 

* [1908] 2 S1.B. 761. Lord AlT«rstone, C.J., di8a««ed with Darling, J., who had 
held in Krdl ▼, Henry (1002), 18 T.LJt. 823, 826, wat K oonld recover Idi depodt. 

•/h.,at762. 
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is that the pasties are to be ezoased from the perfcncmanos 
of the contract, and Appleby v. Myers says from the fnithlr 
pertormanoe. Tt is impossible to import a condition i$tio 
a contract which the parties covld have imported and have not 
done so. All that can be said is that, -when the procession 
was abandoned, the contract was oft, not that anyi^ng done 
under the contract was void. The loss must remain where 
it was at the time of the abandonment. It is h'ke the case 
of a charterparty where the freight is payable in advance^ 
and the voyage is not completed, and the freight therefore 
not earned. Where the non-completion arose through impossi- 
bility of performance the freight could not be recovered ba<^ 
Of course, if the contract for seats had been made subsequent 
to the abandonment of the procession, that would be different 
altogether. Then the money could be recovered.”^ 

In a sentence, the money could not be recovered in contract. 

2. In The Civil Service Co-operative Society Case,^ heard by 
the Court of Appeal, The Earl of Balsbury , L.C., cited this 
passage : with every word of it he concurred.® 

By a charterparty dated March, 1902, the Society agreed to 
hire, and the company to let, the company’s steamer for three 
days from the day before the naval review to be held at Spithead 
on the occasion of the coronation in June or July, 1902. The 
steamer was to take up passengers, proceed to Spithead for the 
review, and return to London on the third day of the hiring. 
The Society would pay a lump sum of £1,600, £260 on signing 
the charter, the balance ten days before the review. The 
money was paid accordingly, the review being fixed for 28th June. 
On 26th June, in consequence of the King’s illness, the review 
was postponed and the Society intimated to the company 
that they would not require the steamer. Before postponement 
the company had incurred £600 in fitting up the steamer. The 
review was not held until August, 1902, and the Society sued to 
recover the £1,500 as money paid on a consideration which had 
failed. Bigham, J., held that the payment was not conditional 
on the review taking place in June or July and that the company 
was entitled in law to retain it. An appeal was dismissed. 

3. In Lumsden v. Barton db Co.,* L had paid for seats which 
B. and Co. were erecting in order to view the coronation proces- 
sion on 26th June. The card of admission and the receipt 
explicitly said so. B. & Co. had erected the seats ; £691 ha^ 
been received for seats ; the luncheon was included and part 


‘ [1903] 2 K.B. 762, 763 ; anthor’B italics. This iadgmmit is olosdy analysed 
in The Ftbroea Case [1943] A.C. 32 j itdn, Chap. XXIV ; infra, 627. 

■ Civil Serviee Co-opirahve Society y. General Steam Navtgatwn Oon^pany [1902] 
2 K.B. 756. 


* Ib., at 764. 


38a 


* (1902), 19 T.L,R. 58. 
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of the food had been bought. Expenses amounted to £291 ; 
L failed to recoTer his money after the postponement.^ 

IV. Ohandlee V. Webstbe 

In Changer v. Webster,^ the question arose in the neatest form.* 
Tto is “ the locus classicus for the view which has hitherto 
prevailed,” observed Viscount Simon, L.C., in The Fibrosa Case.* 
The defendant had agreed to let a first-floor room in Pall 
Mall to the plaintiff in order to view the coronation procession 
on 26th June, 1902. The price was £141 16s., payable in advance. 
On 10th Jime, the plaintiff wrote, confirming “ my purchase of 
the first-floor room ” and authorising the defendant to sell 
separate seats in the room, for which he could erect a stand. 
If, by 26th June, the seats did not realise £141 16s., he agreed 
to pay the balance to make up that amount. On 19th June, 
the plaintiff paid £100 on account. Owing to the illness of the 
King the procession was abandoned. The plaintiff claimed the 
return of £100, and the defendant counter-claimed the unpaid 
balance of £41 15s. Wright, J., held that C could not recover 
the £100, that the balance was not payable until after the 
procession and, consequently, that W was not entitled to it. 

The case was heard and judgments were delivered on the same 
day. The principles and authorities in the action for money 
had and received were not considered.* The Court of Appeal 
held that the plaintiff was not entitled to recover the £100 
and that the defendant was entitled to payment of the balance 
accrued before it became impossible to hold the procession. 

The leading judgment was given by Collins, M.ft., “ a master 
of the common law, whose opinion the profession have always 
rightly held in the greatest respect.”® In his opinion (dealing 
first with the counter-claim for the balance), the price of the 
room was payable before the procession became impossible ; 
that the procession should take place was not a condition prece- 
dent to payment.’ “ The fulfilment of the contract having 
become impossible through no fault of either party, the law 
leaves the parties where they were, and relieves them both from 
further performance of the contract.”* If the duty to pay 
did not arise until after the procession was held, the hirer was 

' (lOOS), 19 T.L.R., at 64. See per Darling, J., and see MeElroy & Olanville 
Wimami, The Cormaiitm Cates III (1941), 4 Mod. L. Rev. 241-260 ; 5 Mod. L. 
Rot. 1-20. 

* (1904] I K.B. M3, 498. See Report of Buckmaater CommUtee (1918), Cd. 8976, 
para. 10 : Legal Eeaayt and Addresses, 257, 268 ; (1939), Cmd. 6009. 

* Per Lord Atkin, in The FStrosa Case [1943] A.C. 32, 61 ; infra, 637. 

* Ib,, at 46 ; infra, 633. 

* See per Lord Wright, in The Fibrosa Case [1943] A.C. 32, 69 ; infra, 648. 

* Per Lord Atkin in The FUma Case [1943] A.C. 82, 61 ; infra, 637. 

' [1904] 1 K.B., at 497. • Ib., at 498. 
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relieved from that obligation ; if the duty to pay acmied befo# 
the procession was held, the hirer, if he has paid, cannot get 
his money back, and, if he has not paid, is still liable to pay.’*^ 
The defendant was entitled to succeed on his counter-claim. 

The plaintiff rested his claim for a return of the £100 on a 
total failure of consideration ; namely, the failure to hold the 
procession. Upon the principle laid down in Taylor v. CtddweR,* 
when the contract has become impossible of performanoe, 
“ it remains a perfectly good contract up to that point, and 
everything previously done in pursuance of it must be treated 
as rightly done, but the parties are both discharged from 
further performance of it.”® 

“ So far the statement is unassailable,” said Lord Atkin. 

The Master of the Bolls proceeded : — 

“ If the effect were that the contract were wiped out 
altogether, no doubt the result would be that money paid 
under it would have to be repaid as on a failure of considera- 
tion, But that is not the effect of the doctrine, it only relieves 
the parties from further performance of the contract, therefore 
the doctrine of failure of consideration does not apply.”* 
The contract is not rescinded ah initio ; it is simply dissolved 
from the date of frustration. “ Therefore, '' argued Collins, 
M.B., “ the doctrine of failure of consideration does not apply.” 
The Master of the Bolls was constrained to admit that — 

“ the rule adopted by the courts in such cases is, I think, to 
some extent an arbitrary one, the reason for its adoption being 
that it is really impossible in such cases to work out with any 
certainty what the rights of the parties in the event which 
has happened should be.”® 

Time has passed ; the position of the parties may have 
changed ; it is impossible “ to adjust or ascertain their rights 
with exactitude.” Hence, the law treats everything alr^uly 
done in pursuance of the contract “ as validly done, but relieves 
the parties of further responsibility under it.”* 

> [19041 1 K.B., at 409. ‘ (1863), 3 B. &; S. 826, supra; 459. 

® 76., at 499. No such question arose in Taylor v. Caldtoell or Appleby v, MyerSf 
as the Law Revision Committee point out. In Taylor v. CcMweU nothing had 
been paid. Buckland observes : ''If there had been a deposit, on this reaaoning» 
it ought to have been recoverable, subject to adjustment^ and probably wouM 
have been, though later oases take a different line (46 Harv. L. Rev., at 1287, 

1288) . Further : " Appleby v. Myers merely decided that from the terms of 
contract the job was indivisible, so that nothing was due thereon until it was 
completed. Yet this case is erroneouslv invoked in subsequent cases («&., at 

1289) . The two propositions, that furtner performance cannot be claimed and 
that accrued rights will not be disturbed, are inconsistent (tbs, at 1295). 

* The Fibrosa Case [1943] A.C. 32, 61. » [1904] 1 K.B., at 499. 

* lbs, at 500. Collins, M.R., restated this principle in BUioU v. Crukhley [1904] 

1 K.B. 565, 569 : 

** In the absence of any special provisions made by the parties wii^ reference 
to the contingency of further performance of the oentraet becoming Inpossible » 
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LOTd Atkin, in The Fibrosa Caae,^ found it difficult to under* 
stimd how this great lawyer came to the conclusion that the 
claim for money paid on a consideration which wholly failed 
could only be made when the contract was wiped out altogether." 
Mathew, L.J., put his view on the following ground : — 

“ I think the payment of the £100 by the plaintiif was 
intended to be a final payment in pursuance of the contract, 
and I do not think such a payment can be recovered back, 
unless there was some condition express or impUed in the 
contract providing for its return in the event which hapx>ened. 
In my opinion there is no ground for supposing in this case 
that there was any such condition, or that it was contemplated 
by either party that the money should be paid back if the 
procession did not take place."* 

Lord Porter quoted Matliew, L.J.’s view, saying : — 

“ There are cases where the payer pays not for the perform- 
ance of the receiver’s promise, but for the promise itself — 
not for the doing of something but for the chance that it 
may be done.”® 

This, he thought, was what Mathew, L.J., meant by a ‘‘ final " 
payment. Nevertheless, the decision was wrong, unless ** there 
was some partial performance which T have not been able to 
obsorve in the report of the case."* 

B. ADVANCE FREIGHT IRRECOVERABLE BY CUSTOM 
Where the ship or the goods have been lost and the freight 
is not earned, freight payable in advance is irrecoverable; 
Byrne v. SchiUer.^ 

Cockbum, C.J., there said : — 

... by the law of England a payment made in advance 
on account of freight cannot be recovered back in the event 
of the goods being lost, and the freight therefore not becoming 
payable. I think it founded on an erroneous principle and 

moneys paid in accordance with the terms of the contract must remain where 
they were when that contingency occurs ; the party who has paid them^ and 
by the contract was bound to pay them» cannot recover them back ; but» as 
regards future liability, the contract is at an end. It is not to be treated as 
rescinded ab initio, but both parties are excused from farther performance of it. 
The law lays down this rule, because, the parties not having contemplated or 
provided for the event which has happen^, it is impossible for the court to 
ascertain exactly what the rights of the parties should be in order to effect a 
reHUuiio in integrum, and therefore they must be left respectively in the positions 
which they occupied when the further performance of the contract was 
ascertained to have become impossible,** 

See Lord Wnght’s summary of the reasoning of Collins, M.K., in The Fihromt 
Owe [1043] A,C. 32, 69, and ms criticisms (at 70) ; infm, 643. 

Lora Sumner, in The French Marine Case [1921] 2 A,C. 494, 620, referred with 
approval to this statement of the rule by Collins, M.R, ; tn/ro, 601. 

» {1948] A,C. 32, 62 ; injra, 637. » [1904] 1 ILB., at 602; attf^cr’s Itahos. 

4 ri948] A,a 32, 82 ; »a/w, 662. ♦ lh„ at 83 ? inim, 668. 

« (1871), L.E. 6 Bx, 319, 826, 826. See (1989), (]md. 6009, Appendix B, 



tmtmjMoH cjum I 90 <i«jrxtisaB 


f 


m 


anytliing but satisfactory ; but I am emboldened to say ' 
by find^ that tiie American authorities have settled the hnr 
upon directly opposite principles, and that the lav of every 
European coiutry is in conformity with the American doctrine 
mid contrary to ours.”* 

And Byles, J., observed : — 

“ But the current of authority, though arising from e 
somewhat scanty spring, has become too strong to be retdstedti 
it is so strong as to be binding upon us here even in a court 
of appeal : probably even binding on the House of Lords.”* 
Montague Smith, J., said that the rule depended upon this : 

** that there is an implied understanding that it shall be 
made once for all and shall not be subject to any contingency.”* 

C. HIRE UNDER CHARTERPARTY : PAID IN 
ADVANCE 

I. Stathatos Case : Peustbation ; no Recoveet 

In the Stathatos Case,* the charterers of the 8 . 8 . Parthenon 
sued the owners under a oharterparty, dated 30th November, 
1916, for a declaration that the charterparty had been avoided, 

^ Ih.f at 325. The authonties are cited m the argiunent, 320-324. 

* lb,, at 327. Hee The Fihrom Case [1943] A.C. 32, 48, per Viscount Simon, 

** a stipulation introduced into such contracts by custom, not as the resodt 
of applying some abstract principle ” ; at 67, per Lord Wright : “ The 
erable value of the payment is there determined by custom or law, unlees tibe 
contract provides for the contrary *’ ; at 74, per Lord Roche : If under % 
contract, payments have been made which have been variously described at 
absolute or final or out-and-out payments, then they are not recoverable by 
the i^rty who made them. Payments of freight m advance are payment 
of this nature. V^liatever the origin of the rule as to advance freight^ under 
decisions now oentunes old and long acted on m commerce the rule itsetf-^tbat 
such payments of ft eight are final and irrecoverable payments is beyond quesrion’* : 
at 79, per Lord Porter : advance freight by long custom cannot be recoverea 
though the goods shipped are never delivered."^ He referred to AUiem r* 
BritSjl Marine Insurance Company (1876), 1 A.C. 209, 236, 236, 

For the cases, see Watson Co, Shankland (1871), 10 M. 142, 145*150. 
The note of an anonymous case reported by Shower in the time of OharleB IX 
(vol. 2, pp. 283), 291 — to which the decisions are traceable — is as follows 

** Advance paid before, if not part of freight, and named so m the charter* 
party, although the ship be lost before it came to a delivering port, yet wages 
are due, according to the proportion of freight paid before, lor the freqg^ters 
cannot have their money.” 

” The point here decided seems to have been, that if the sailors had been 
paid beforehand they cannot be obliged to restore the wages so paid them In 
advance . . (10 M., at 145). On the other hand, it does not fbUow that 

** a similar rule should be applied to a charterer who, tor the aocommodatiba of 
the shipowner, makes an advance of freight which was never earned ” (^., at 146)« 
The leading case is De SUvak v. KendaU (1815), 4 M. d: S. 86. The American 
courts, on the other hand, have given efieot to the general rule o| maritime law 
that ** if ^e voyage be not pmibn&ed no freight shim be paid, or, if It has becai 
pidd, shall be returned ” (10 M., at 147 e< seg.). 

< Uoy4 Ikyd Beiye SociMAiimyme v. Stathatos (1917), 93 T.L.R. 390 ; afimed 
(1917), 34 T.L.R. 70, 72, per Piokfoid, L.J, 
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and for the recovery of £11,922 paid under it. Th« owners 
counter-claimed for 1^2,845, freight due on the footing tiiat the 
charterparty was in existence. 

The steamer had been hired for one rovnd trip, Gi^raUar to 
the United States, and thence to a safe port in the French AUantie. 
The boat vas required promptly to take its place on the berth 
for the fortnightly line of steamers which the charterers were 
running from New York to Havre. The boat to take the 
22nd November sailing a as lost ; this was the object of the 
present charterparty. The monthly hire was £11,922 rata 
for any fractional part of a month until redelivery. Hire was 
to be paid in London, monthly, in advance. The steamer, 
unless lost, was to be redelivered on the expiration of the charter- 
party. The exceptions clause included “ arrests and re.straint8 
of princes, rulers and peoples.” Should the steamer be lost or 
missing, the hire should ceast^ from the day when last seen ; 
“ hire paid in advance and not earned shall be relumed to the 
charterers.^* The owners had a li<m upon the cargo for hire ; 
the charterers, “ a lien on the steamer for all moneys paid in 
advance and riot earned.** The steamer was to be delivered 
to the charterers at Gibraltar ; should the steamer not have 
been delivered by 10th December, the charterers had the option 
to caned. The charter was not to be cancelled because Greece 
was at war on the side of Great Britain, or the Allies. On 
2nd December, the steamer, because she was a Greek ship, was 
detained at Gibraltar ; she was not released until 10th February, 
1917. Meanwhile, on 12th December, 1916. the charterers 
gave notice that they considered the charterparty at an end. 
They demanded back the month’s hire which, on 2nd December, 
they had duly paid in advance. 

AtMn, J., said that the only adventure contemphitwl was one 
▼oy^e outwards to New York and thence to Havre ; both 
parties knew tiiat time was of the essence of the charterparty. 
The parties adopted the form of a time charter ; “ in substance, 
the adventiue was a charter for a voyage with freight payable 
at a time rate.” Upon the detention by the British Government 
for a duration uncertain, which might be prolonged, the adventure 
became frustrated and the contract was dissolved. Atkin, J., 
thought that he was bound by authority to treat frustration 
of voyage as based upon “ the existence of an implied contract ” ; 
the legal consequences were the same whether the implied 
contract related to contracts de certo corpore, contracts of 
service, or contracts assuming for their foundation the 
continuance of a particular state of things.^ 

» (W17), 38 T.L.E., at 392. Atkin, J., adopt^ iteaiiaohe.~J.V d 

Jnutntum, in The Weidwr Hoplniu Case [1917] I K.B. 242. He dted Earl 
Haletmiiy^ judgment in The Ctvil 8ervtee Case fl903] 2 K.B. 704, supm, and the 
jBdgnent of Cibanndl, J., m BtaheUy v. Uidkr [1903] 2 K.B. 760n ; SM,. 
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It had been decided that — ' 

“ Where a contract becomes dissolved by reason of the 
operation of the implied condition in cases de fcrUt eorpore, 
or of personal service, the parties are left rebus sic stanUbvs 
with no right to recover in respect of performance made or 
partly made before the dissolution, whether by way of pay- 
ment, or of services rendered, or work done, provided that 
no right of action had accrued under the contract befme th6 
dissolution.’” 

“ I think,” he continued, “ that the doctrine in this case, 
as in others, works bnl a rough adjustment of the rights of the 
parties, and may involve a hardship.”* 

Neither expressly nor “ by reasonable implication ” had the 
parties provided for the return of the hire iti the event that 
happened. The charterparty contemplated “ fulfilment of the 
contract, not its dissolution.”® The return of the hire, if the 
ship was lost or missing, excluded a case where the contract 
was dissolved in other ways ; a lien over the ship for moneys 
paid in advance, and not earned, did not indicate any right 
in the charterers where the charter was dissolved, and the 
charterers’ control over the ship was gone. 

The decision vas aiiproved on appeal.* 

11. French Marine (.’ase : no Adjustment 

Where a steamer, charten'd by time charter which provided 
for the payment of a fixed hire per month and pro rata 
for any part of a month until redelivery to the owners, was 
requisitioned, (lie charterers were mt entitled, upon frustration 
of the adventure, to pro rata adjustment : The French Marine 
Casefi 

On 13th March, 1919, the French Marine chartered the 
8.8. Ardoyne for four calendar months from the time when 
the steamer was placed at the charterers’ disposal. The 
charterers were to pay £9,250 hire per month and pro rata 

* See note 1, ^upra, p. ttOO. 

* /6. In Thr hWyroea Ccwe ( 1943] A.C. 32, 55, where the authonties were 
re-examined. Lord Atkin joined in reversmg the rule, saying — 

“ The man riho pays money m advance on a contract which is frustrated and 
receives nothmg for his payment is entitled to receive it back ” ; 639, 

» 33 T.L.R., at 893. 

<(1917), 34 T.L.R. 70, 72. Lord Wrenbury, in The French Marine Case 
[1921] 2 A.C. 494, 524, doubted whether Hokford, L,J., was correctly reported. 

< French Manne v. C<mpagme Napol%tatne d*Eclatrage ei de Chauffage par h 
Gaz [1921] 2 A.C. 494. So held by Loras Dunedin* Sumner and Parmoor ( Visoount 
Fmlay and Lord Wrenbury dissenting). 

For a mt%qnt < f this case, see R. (?. McElroy v. OlanvUk WUliamSt The Corona* 
t%on Casee U (1941), 5 Mod. L, Rev. 10--13; and GlanviUe WilHams, m Laa Beform 
(Frwri/rokd Coniraek) Actf 1948, 76-78. 
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lor way fraotdonal port of a month, until reidimy to the oumen 
at a United kingdom coal port ; payment in London oumUdf/, 
in adoanee. Should the steamer be on a yoyage at the expiration 
of the period fixed, the charterers were to have the use of (be 
steamer at the stipulated rate to enable them to cmnplete the 
voyage, provided that the voyage was reasonably calculated 
to be completed about the time fixed for the completion of tho 
charter. Money in dispute was to be deposited in a bank in 
the joint names of the parties at the place of parent of the 
hire, until the dispute was settled by arbitration. In the 
event of a breakdown of machinery, there would be a cesser of 
hire. Should the steamer be lost or missing, the hire should 
cease from the date when she was lost or last spoken or last 
seen, and hire paid in advance and not earned should he returned 
to the charterers. The owner should have a lien upon all cargoes 
for hire, and the <diarterers were to have a lien on the steamer 
for all moneys paid in advance and not earned. 

On 10th April, the steamer was placed at the charterers’ 
disposal. On 16th June, the charterers had the steamer loaded 
at Antwerp with a cargo of coal for Toulon, with the intention 
that she should return to Great Britain with a cargo of mineral. 
On 16th July, the Shipping Controller issued his licence in 
respect of the Ardoyne, for a voyage from Antwerp to Toulon 
with coal, and thence to Australia to load for Royal Commission 
on wheat supplies. The Ardoyne proceeded from Antwerp 
to Toulon and delivered her cargo of coal, and the French 
Marine gave notice to the owners that on completion of the 
discharge of cargo she would be redelivered to the owners, since 
they were prevented from bringing the ship back to the United 
Kingdoia mth a cargo of ore. The owners disputed this view, 
but took delivery of their steamer at Toulon on 16th August, 
and the steamer proceeded to Australia according to the directions 
of the Shipping Controller. 

The umpire found that from 16th August the commercial 
adventure was frustrated owing to the direction of the Shipping 
Controller that the steamer should proceed to Australia. He 
further found that the French Marine were not liable on 
10th August for a full month’s hire, but were only liable for a 
fractional proportion of the month’s hire from 10th August to 
16th August, when the steamer was redelivered. 

Bailhache, J., held that a full month’s hire was payable and 
that no portion was returnable ; his decision was affirmed by 
the Court of Appeal. The charterers appealed. 

1. Minority : Sire Provisioned / Payment for User 

Viscount Finlay, dissenting, said that although the whde 
4 ^ the monthly hire was payable in advance-4he clause apfffied 
to an eadension of the charter beyond the eheurter terw~~ such 
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payment wm proviaioiuA merely, and 11, at the end, lew Mrl 
had been earned, the owners most account to the diartexent 
for the excess.^ This was the case on authority, ‘ and equally 
in principle ; if the user had been for one week only, it 'wae 
reasonable for the owners to repay three-fourths of the month's 
hire received in advance.* Payment in advance was intended 
to secure the owner. The charterer’s right to repayment 
rested upon the provision that if there had been less man A 
month’s use the payment was to be In proportion only.* Under* 
this charterparty the right to return of moneys paid in advance 
and not earned was conferred ** in all cases.” The clause giving 
a lien on the steamer for such moneys recognised this right and 
gave a si>ecial remedy for its enforcement.® The rules conse- 
quent upon frustration would not apply ; upon requisition, 
the owners could not give the charterers the use of the vessel ; 
“ Freight ceased with the cesser of the user of the ship.”* 
Pa3rment of hire was provisional and subject to account at the end 
of the month.’ The requisition ended the hmng and the 
charterers were liable for only six days in August, viz., 10th to 
10th August.* 

Lord WrenbuKj/, also dissenting, stated that upon furthest 
performance becoming impossible, the charterers’ obligation tO 
pay hire was at an end. “ Hire is prima facie a payment for 
user.”* 

In this charter, where the steamer was lost or missing, ” hire 
paid in advani'e and not earned is to be returned ” : a “ plain 
indication that hire is not earned unless there be usot or the 
opportunity of user.”*® In certain cases the charter con- 
templated the payment of fractional amounts as hire. Upon 
an extension of the charter, hire was to be paid “ at the rate ” 
stipulated by the contract, that is, at the rate of so much a 
month. Hire was not due for a vessel which the owners couM 
not place at the disposal of the charterers ; during that period, 
hire was not “ earned.” “ The owners cannot demand and 

> [1921] 2 AC., at 604. 

' Tonndter v. Snuth (1897), 2 Com. Cm. 268, referring the judgmeat of 
Mathew, J. (at 121, 124). A charterparty provided that the charterer ahooU 
pay the hire of a veasel at the rate of £709 piw calendar montit, hire to continns 
until redelivery and to be paid in caab, monthly, tn advance, withovt dedueHcn, 
Hie Court of Appeal (Lord Esher, M.B., Rigby, L.J., A. L. Smith, L.J., disBenting), 
held tiiat the ohuterer must pay one month’s hire at the beginning of es«a 
month, even though it wm clear that the ship would be redelivered oeCuie tlw 
end of the month. See [1921] 2 AC., at 5W. 

• [1921] 2 AC., at 604. 

« /A. at 504. 605. •ih.,at506. 

’ lh„ at 507-509, eiting TamOitr v. SmUk (1897), 2 Com Cas. 258, 265. 

• y».,at5io. 
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retain a full month’s payment when the vessel was taken iErom 
the charterer during the currency of a month.”^ 

This reasonable view did not find favour with the majority. 
The Law Eevision Committee recommended that hire paid in 
advance under a time charter should be recoverable in the 
event' of frustration in the same manner and to the same extent 
as other payments in advance made under a contract, as there 
recommended.® Under the Law Eeform (Frustrated Contracts) 
Act, 1943, such hire paid in advance under a time charterparty 
will be recoverable (subject to the provisions of that statute), 
if the contract was frustrated on or after Ist July, 1943.® 

2. Majority : No Repayment without Contractual Provision 

Lord Dunedin said tliat Tonnelier v. Smith,* had “ruled 
practice so long that it ought not to be disturbed unless we 
thought it was clearly wrong. I cannot say that.”® He 
admitted that he had found (he question “ one of extreme 
difficulty,” on which his opinion had “ repeatedly wavered.”* 
On 16th August, did the charterers have “ an accrued right to 
get repayment ? ” Payment earned by the contract is “ freight 
for use till redehvery of the ship in terms of the contract.”’ 
Since there was no redelivery in terms of the contract, freight 
never ceased. “ The case that has happened was not thought 
of, and consequently there is no provision for the cessation of 
hire in that event.”® 

Lord Sumner said that Tonridier v. Smith,* was rightly 
decided. The shipowner could exercise his remedy by hen 
upon the day on which payment of a month’s hire was due in 
advance ; the full month’s hire was then due and payable.® 

“ Frustration,” he continued, was not before the Court of 
Appeal in that case. The court did not mean that in a time 
charter all advance payments are provisional or conditional.’^® 
That the charter provides for repayment in certain named 
events “ is good ground for saying that in other events repay- 
ment is not provided for.”” On the consequences of frustration, 
the charter was silent ; the rule in Elliott v. Crutchley,^^ applied. 


* [1021] A.C., at 627. Lord Wrenbnry cited from Tonndier v. Smith (1807), 
2 Com. Cas. 268-266 : “ The last provUion, that the charterer was to have a lien 

on the ship for all moneys paid in advance and not earned, makes it plain, if it 

were otherwise doubtful, that the payments in advance were to be provisional 
only and not final and would entitle the charterer to postpone delivery of the ship 
until the imeamed payments were repaid.” 

> (1030), Cmd. 6000, Appendix B, Advance Freight ; infra, 626, 626. 

» See B. 2 (6) (o) ; infra, 602. « (1807), 2 Com. Cas. 268. 

«[1921]2A.r. 611. •16., at 612. 

»/6.,at613. ‘/A, at 614. 


* Ib., at 516. 
w Ib., at 617. 


>• Ib., at 616. 

“ [1004] 1 K.B. 566, 668. 
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The money was not deposited ; it was paid. l)he frastKttio)} 
of further service was not the owners’ fault, but the charterers' 
misfortune. If a court were to make compensation to the 
charterers at the owners’ expense by a proportion of the month’s 
hire, the owners would be returning too much, for they would 
get no compensation for losing the advantage of having the 
ship brought home, in large part at the charterers’ expense.^ 

If the payment clause provided generally for a readjustment 
of a provisional advance by repa^ent of hire not earned, the 
clause as to breakdown was “ otiose.”® 

“ The word ‘ hire ’ does not mean a payment commensurate 
with user . . . Where a fractional payment constitutes 
hire the charter says so ; where advance payments are to 
be repaid, it says so ; when it makes no provision in terms, 
none can be sppplied by your lordships. Where is there 
any provision for repayment in the event of frustration t 
The shipowner was thereby excused from earning his hire ; 
why is he, nevertheless, required to repay it t ”® 

3. Effects of Frustration : Lord Parmoor 
Lord Parmoor restated the result of the authorities : 

Wlien the terms of a contract can no longer be carried 
out by either party, and there is no provision in the contract 
to meet this contingency, the contract cannot be treated as 
rescinded ab initio, but the parties are released from further 
performance. Thus any payment previously made, and 
any legal right previously accrued, according to the terms 
of the agreement will not be disturbed, but the courts will 
decline to construct a hypothetical contract by suggesting 
terms which were not within the intention of the parties 
when the contract was entered into.”® 

D. RUSSKOE CASE; CONTRACT OF SALE; DEPOSIT 
IRRECOVERABLE 

Where, upon frustration of the adventure, a contract of sale 
was dissolved and the buyer had previously deposited part of the 
purchase price, he was held not to be entitled to the return either 
of the whole, or of any part of, that deposit : The Busskoe Case.* 
By three contracts made at the end of 1916 and at the beginning 
of 1917, machine tool makers in Halifax agreed to supply a 

’ [1921] 2 A.C., at 520. * /A, at 621. 

* [1921] 2 A.C., at 523, oiting The Civil Service Co-operative Socuty Case [19031 
2 K.B. 756 ; Chandler v. Webster fl904) I K.B. 493 ; The Stathaim Case (1917), 
33 T.L.R. 390; 34 T.L.R. 70. Seo per Viscount Finlay in The Cantiare Case 
[1924] A.C. 206, 241. 

* Buashoe, etc, v. John, Stirk dh Sons, Ltd, (1920), 8 LI. L. Rep. 394, per Bailbache, 
J. (reversed by the Court of Appeal, Bankes, Atkin and Younger, L.JJ.) ; (1922), 
10 LI. L, Rep. 164 (the arguments), 214 (the judgments), 

Thifl case must now bo read in the light of The Fibrosa Case [1943] A.C. 32, 
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Boasian projectile company with lathes lor the mannlactore of 
gfuns. One-third of the price was to be paid when the mannfac- 
taxers had obtained permite to manufacture. Permits were 
obtained, and the Bussian Company duly paid £24,463, the 
required deposits. Shortly afterwards, the IMUnister of Munitions, 
requiring the machinery for munition factories, prevented the 
manufacturers from making it for the company. The manufao- 
turffls, out of 116 lathes ordered, manufactured seventy-four, but 
delivered them, upon the instructions of the Government, to 
firms in Scotland or Japan. Upon firustration the contracts 
came to an end. The company claimed the recovery of their 
deposits with interest. The manufacturers, before litigation 
was thought of, had made various offers to repay certain pro- 
portions of the deposits. They had been paid by the Government 
for the work sent to the munition factories, but they wished to 
make a readjustment to cover the loss suffered from the partly 
finished work left on their hands. 

Bailhache, J., held that the fulfilment of the contract was 
frustrated : “ The interferences were of such a character, the 
delays were so great, the situation was so completely changed.” 
He gave the company judgment for £11,000, the amount paid 
in respect of the seventy-four lathes which the manufacturers 
had delivered elsewhere. “ This is what the parties would have 
agreed if their mind had been directed to the point.’” 

The Court of Appeal held that the learned judge was not 
entitled to construct a new contract for the parties. 

1. Kule of Positive Law 

Atkin, L.J., put the view of Bailhache, J., thus : The doctrine 
of frustration depending upon an “ implied term,” what would 
( the parties have agreed if they had contemplated the circum- 
' stances ? They would have agreed that deposits should be 
recoverable.* This, said Atkin, L.J., was not the true view of 
the law. The doctrine is one “upon which the courts impute 
to the parties an intention in the events that have happened to 
terminate the contract ; and the courts have gone no further 
than that. When the contract is terminated, then the con- 
sequences that follow, follow as a matter of positive law and do 
not follow from any express or implied agreement of the 
parties.”* 

It was unfortunate that the doctrine of frustration should 
have been based upon “ implied contract ”• : “ Many positive 
rules of law ” are imposed upon parties, governing the creation, 
performance and dissolution of a contract, independent of the 

^ 8 LL L. Bep., at 395. 

* 10 liL lu Eep., at 216. 

^ 10 LI. L. Eep., at 216 ; author's italics. 
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paxtieB* intention.^ ** For my own imxt I see no reason wb^r, 
in a certain set of oircnmstances which the court holds must 
have been contemplated by both parties as being of the essence 
of the contract and the continuance of which must have been 
deemed to have been essential to the performance of the contract, 
the court should not say that when that set of drcumstanoes 
ceases to exist, then the contract ceases to operate.”^ 

An analogous case was “ the avoidance of a contract by 
illegality” — ^not “because of the implied intention of the 
parties, but because of the positive rule of law that the contract 
thereupon becomes avoided.” Thus, also, in the contract for 
the sale of a specific chattel : if, uiibiown to the seller, it has 
perished at the time of the contract, the contract is “ avoided ” ; 
it is similarly avoided if the chattel ceases to exist before the 
risk passes to the buyer. It is avoided now, not because of 
“ any implied intention,” but because “ an Act of Parliament 
has said that it shall be avoided ; that is to say, there is a 
positive rule of law to that effect ; and I see no reason why 
that should not have been the principle before the Act of 
Parliament came along and gave statutory authority to the 
rule of law which avoided a contract under those circumstances.” ^ 
The theory of an implied contract was a legal fiction ; “ The 
so-called implied term is merely something that is imputed by 
the law to both parties.” The consequences are not a matter 
of contract, but “ follow as a matter of positive law.” 

2. Htpothbtioal Tbbm : Difpioult to Constextct 

The court is not entitled, when the contract is at an end, to 
consider “ upon what terms the parties would have been likely 
to have agreed that the contract should come to an end.” If 
frustration did rest upon an implied term, “ the fiction would be 
more obvious than ever : 

because I venture to doubt whether any two business people 
in the world would ever really make a contract that if certain 
unforeseen events happen the contract should be at an end 
and that moneys paid should remain exactly as they were. 
It seems to me impossible that that should be deliberately 
done by business men : they would be practically certain 
to try to make some arrangement as to the adjustment of their 
rights.’” 

But the law had been affirmed in the French Marine Case.* 

In The Fibrosa Case, twenty years on. Lord Atkin was to hold 

* 10 li. L. Bep., at 217. The Lav Revision Conunittee refw to this jadgment : 
Cmd. 6009. See also Visoonnt Simon’s reference m The Fibroaa Case [1943] A.C. 46. 

' [1921] 2 A.C. 494. And see ^ Lord Parmoor, it., 523 ; “ The courts vill 
deaUBe to oanstruot a hypothetiod oontraot bjr sug(^sting terms which were net 
within the intention of we parties when the contract was entered into.” 
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ttiat, npon frustration, part payment of the price was recorerable 
if the buyer had reeeiTed nothing in return.^ 

E. CANTIARE CASE: 

» UNEARNED AGGRANDISEMENT ” 

“ Thus the rule, admitted to be arbitrary, is adopted because 
of the difficulty, nay, the apparent impossibility, of reaching 
a solution of perfection. Therefore, leave things alone ; potior 
eat conditio possidentis. That maxim works well enough 
among tricksters, gamblers, and thieves ; let it be applied 
to circumstances of supervenient mishap arising from causes 
outside the volition of the parties : under this application 
innocent losses may and must be endured by the one party, 
and unearned aggrandisement may and must be secured 
at his expense to the other party. That is part of the law 
of England. I am not able to affirm that this is any part, 
or ever was any part of the law of Scotland ” : The Cantiare 
Case, per Lord Shaw.* 

This withering criticism, in the highest tribunal, of the rule 
in Chandler v. Webster,^ was voiced — in language less picturesque 
— ^by Lord Wright.* In the law of Scotland, the law of the 
Continent and American law, a different rule prevails® ; the 
Law Revision Committee recommended a radical alteration.® 

In 1942, in The Fibrosa Case,’’ a very strong House rolled 
away the reproach. Tjord Macmillan began his oration : 

“ My Lords, speaking in 1923 of the so-called coronation 
cases. Lord Shaw ventured on prophecy. ‘ No doubt,’ he 
said, ‘ the occasion will arise when that chapter of the law 
will have to be considered in this House,’ for, as the Earl of 
Birkenhead had pointedly observed, ‘ none of them ’ [the 
‘coronation cases ’J ‘ is binding upon your lordships’* . . . 
The mills of the law grind slowly. . . . now at length in the 
present appeal the occasion foretold has arisen, and I may be 
permitted to express my gratification that it has been 
employed to clear the law of England by the unanimous 
judgment which the House is to-day pronouncing from the 
reproach to which it was exposed so long as the law laid 
down in Chandler v. Webster,^ held the field.”® 

~ > [iw3] A^C. 32, 56 ; t'hap. XXIVr* ~ “ 

‘ Canttare San Rocco, S.A. v. Clyde Shipbuilding and Engineering Cempany, 
Ltd. [1924] A.r. 226, 269, reversing the decision of the First Division of the Court 
of Session (diss.. Lord Maokensie), who had recalled the interlocutor of Lord 
Hunter : [1922] S.C. 723. (The name is there spelled “ Cantiere.”) 

* [1904] 1 K.B. 493 ; mpra, 596, 598. 

* Zegal Essays and Addresses, 267, 268, 369, 360. “ Scots law has adopted a 
different and it seems a juster rule . . 

‘ See (1939), Cmd. 6009, Appendix A. 

•Seventh Interim Report, rule in Chandler v. Wehder (1939), Cmd. 6009. 
» [1943] A.C. 32 ! infra, 627. • Jh., at 67, 68 j infra, 641. 
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1. The Facts 

By a contract made in May, 1914, a shipbuilding company 
in Glasgow agreed to supply f.o.b. at Port Glasgow, to a ship- 
building company in Trieste, a set of marine engines. The 
whole of the work in hand from time to time under the agreement 
was to become the absolute properi/y of the purehasersj subject 
to any lien for unpaid purchase-money. The engines were to 
be completed and delivered at Port Glasgow by April, 1916. 
In consideration of the supply of the engines in accordance with 
the agreement and the specification, the purchase price was 
£11,650, payable by five specified instalments; £2,310, being 
20 per cent., the first instalment^ payable on signing the contract, 
was duly paid. On 12th August, 1914, Great Britain declared 
war on Austria (of which Trieste was then part) ; further per- 
formance of the contra(*t became impossible. Beyond the 
making of plans and the ordering of material, no work had 
as yet been put in hand. After the end of the war. the Cantiare 
company — which had become an Italian company — sued the 
Glasgow company for a declaration that upon the outbreak 
of war the contract had been abrogated, and for repayment of 
£2,310 on the ground of failure of consideration. 

II. In Coxjbt of Session 
1. Lord Hunter^ 8 Judgment 

Before Lord Hunter (Lord Ordinary) it was submitted that 
upon 12th August, 1914, the pursuers became alien enemies, 
and that the contract became eo ipso abrogated and avoided 
and dissolved on that date.”^ The pursuers pleaded that they 
were entitled to repetition of the instalment. The defenders 
submitted that since they had duly proceeded with the work and 
the pursuers had received and accepted services in terms of the 
contract and restitutio in integrum was impossible, they were 
entitled to retain the payment. 

Lord Hunter ordered repayment, subject to such counter- 
claim as might be afterwards established. Payment was made 
upon the footing that the engines would be delivered. Delivery 
becoming impossible, the consideration for which the payment 
was made, failed and a claim for repayment arose, giving the 
defenders, it may be, a right to a deduction in respect of work 
done or outlays incurred by them.’^^ 

2. Reversed by First Division 

The defenders reclaimed. They argued that the contract 
was not abrogated ah initio : further performance was frustrated 

^ From narrative of facts ; [1922] S.C., at 724. 

® /6., at 726, citing Ersk. Ill, i, 10, at 727 and Watam df Co. v. ShanUand 
(1871), 10 Maopb, 142, 152, from the judgment of Lord President Inglis (affirmed 
ll Maopk. (H.L.) 61) ; Stair Inst. I, vii 7 ; “ if the cause cease by wl^oh they 
become ours, there superveneth the obligation of restitution of them.^* 
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and, though the right to sue was suspended, the rights of the 
parties were preserved. The purchaser was not entitled to 
repayment of money paid as price,' For the respondents it 
was submitted that tW periodic payments were instalments 
of the total price and that the consideration having failed, the 
aefenders were not entitled to retain the instalments. Scots 
law recognised “ restitution as an equitable remedy collateral 
to the contract and enforceable by the courts, unless the contract 
contained a term inconsistent witli it.”® Construction had not 
begun and no part of the property had passed. Under the 
Sale of Goods Act, 1893, the buyer of specific future goods 
(including goods under instalment <*ontracts) was not liable for 
the price until the property had passed.® 

The First Division (by a majority) revciscd the judgment. 
Lord President Clyde said that, upon the outbreak of war, 
the contract became illegal of further performance, but accrued 
lights remained miaffected save that during the war the right 
to sue was suspended. The condition of repayment was that 
the contract had been rescinded, i.e., wholly annulled.* Lord 
Skerrington pointed out that the buyers would receive consider- 
ation for the first instalment : “ They acquired an immediate 
right to the services mentioned in Article 6 of the contract,” 
exchange of plans, etc,, “ and a contingent right to the projierty 
of any part of the work which the sellers might from time to 
time have in hand.”® 

3. Lord Mackenzie's Dissent 

In a very clear opinion, Lord Mackenzie dissented. There 
was “failure of consideration upon which the pursuers paid 
the defenders the sum of £2,310.”* This was not an action 
on the contract, but a claim for restitution ; “ and unless the 
contract contains express terms to the contrary, the law of 
Scotland will give the remedy asked.”* 

The payment was “ an advance of a portion of the contract 
price ” — “ in consideration of the said contractors supplying,” 
The defenders’ argument involved that “ whenever the ink was 
dry on the contract there accrued to them an indefeasible right 
to a payment of £2,310. Their argument admittedly implies 
that, even if the payment had not been made before the declara- 
tion of war, they would have had an accrued right to sue the 
purchasers for this sum on the declaration of peace, though 

* [1922] S.C., at 728, 729. 

* Ib., oitmg Stair Inst. I, vu, 7 ; Bell, Principles (10th ed.), s. 530; Gloag on 
Oontrftot, 70-72, 638, 641. 

* Sections 1 (3) ; 5 (3) ; 10(1); 20 ; 62 (1). 

* .'19221 S.C., at 731. » lb., at 739, 740. 

* lb., at 736. See Watson <6 Oo. v. ShoMand, 10 Maoph. 142, 162. 
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by the dissolution of the contract they were discharged frotti 
all further performance of the contract/’^ 

The Cantiare Company appealed to the House of Lords. 

TTI. In House op Lords 
1. The Argument 

The appellants based their claim on the principle of restitution 
founded on the Homan maxim : nemo debet locupletior fieri 
damno alieno. It was argued that in Scotland the law of 
restitution upon failure of consideration had been uniformly 
applied.^ Thus, on a master’s death during an apprenticeship, 
the apprentice has been held entitled to recover a proportion of 
the premium ; in England this rule would not apply.® “ By 
the law of Scotland the problem of the Coronation Cases is 
solved by the doctrine of re.sti1ution.”® 

For the shipbuilders it was submitted that the court would 
“ decline to construct a hypothetical contract by suggesting 
terms which were not within the intention of the parties when 
the contract was entered into.”® Where, upon an unforeseen 
occurrence, the contract is dissolved, the loss lies where it falls : 
neither party can claim against the other. In this case, the 
balance was against the Cantiare company ; it might have 
been the other way, for the Glasgow company might have done 
a good deal of work and have been paid nothing. No total 
failure of consideration had occurred ; “ there had been actings 
of both parties up to a certain stage.”* 

The House of Lords held that by the law of Scotland, the rule 
of restitution applied to a contract abrogiited by war ; the 

> [19221 S.C'., at 736. 

® The authorities m Roman and Soots law are cited fl924] A.C. 226, at 228. 

* The authorities are cited tfe., at 228. 

* ( 1924] A C., at 230, referring to Stnc^atr v. Bronjham [1914J A.O. 398, 431-436. 

Lord Dunedin speaks of that “ super-eminent equity ” of restitution in Roman 
Law, in a case where there was no contract, for example, where a pupil, being 
totally mcapable of contracting, had received an advance (at 434). “ Is English 

equity,” he asks, ” to retire defeated from the task which other systems of equity 
have conquered ? ” (at 436). The problem was the rights of depositors of moneys 
paid on an uUra vtres contract of loan. “ The importance of the case,” declare 
liord Wright, ” is that it demonstrates a category of claims distinct from contract, 
or tort, or trust (express or resulting), the essential principle of which is that the 
defendant should not be unjustly enriched at the expense of the plaintiff. The 
test of recovery is not the loss to the plaintiff, but the gain to the defendant, 
though in general the loss fixes a limit. Emphasis is to be placed on the word 
* unjustly.’ ” And agam : ” The essence of the remedy was not compensation 
to the plaintiff, but the restitution by the defendant of what would be, if not 
restored, an unjust enrichment ” : Legal Esmys and Addresses, 2, 3, 11. See 
Address on Siwjiatr v. Broiigham, 1-33, for the basis of “ unjust enrichment.’* 

* [1921] 2 A.C., 494, 623 ; per hord Parmoor m The French Marine Case. 

« [1924] A.C., at 231, 
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Cantiare company was entitled, on the ground of failure of 
consideration, to repayment of the instalment, subject to such 
counter-claim as might later be established for work done, 

2. Earl of Birkenhead: Restitution 
The Earl of Birkenhead pointed out that the question was 
as to the law of Scotland ; he would say nothing to fetter opinion 
if the Coronation Cases were reviewed by the House, for none 
was binding upon the House.* Payment was made in con- 
sideration of the supply of engines. The engines were never 
made and never supplied and the contract was terminated 
without the fault of either party. The Cantiare company 
had got nothing in return for the payment o ‘ this money. The 
consideration was entire ; the instalments were merely payments 
on accoimt, not allocated to any particular stage of the work. 
If the shipbuilders were right and if the whole price had been 
paid, they would be entitled to keep the price of machiuery 
which they had not supplied and never would supply.* • By 
Roman law — upon which the Scottish law on this subject rests* : 

“ A person who had given to another any money or other 
property for a purpose which had failed could recover what 
he had given, unless there had been no fault on the recipient’s 
part, and he had not been enriched thereby. If the recipient 
had been enriched, then he would, if the purpose failed, and he 
retained the property, be acting unjustly, and consequently 
he was under an obligation to return it. It was open to 
' him to show, not merely that he had not been enriched at all, 
but also, if such were the fact, that though enriched he had 
not benefited to the full value of the j)roperty. Such would 
be the case if the property had been lost or damaged without 
blame attaching to him.”® 

A passage in Bell’s Principles of the Laic of Scotland,* .succinctly 
states the Scottish law : — 

“ One who by mistake has received anything (as from a 
carrier) is liable to restitution ; and so one to whom a thing 

‘TiiiifArc.Tatm 

* Jb,, at 244, per Lord Dunedin. 

® lb,, at 235. The authorities are cited at 234. The remedy — it was here 
stated — was by way of condiclio ; the underlying principle was “ that a person 
had received from another some property, and that by reason of circumstances 
existing at the time, or arising afterwards, it was or became contrary to honesty 
and fair dealing for the recipient to retain it.'' In the present kind of case the 
particular form was condictio cauea data causa non secuta, Action to recover 
something given for a consideration which has failed." (Digest, bk. XII, 
tit, iv ; see also Digest, bk. XII, tit. vii. 

See Backland, Casus and Frustration in Roman and Common Law (1932), 
46 Harv. L. Rev., 128 1-1 390, criticising these statements of Roman law ; infra 
616, note 3. 

^ Section 530 ; cited [1924] A.C., at 236, 255. The locus dassievs is Lord 
Stair’s Inst. bk. I, tit. vii, para. 7, cited ib., at 235, 236. Next comes Bankton, 
hfc. I, tit* viii, p. 15, and then, Drskine’s Institutes, III, i, 10. 
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has been transferred, or an obligation undertaken and fnifilkad,, 
on a consideration -which has failed, is also liable to restitution 
under the condition, caum data causa non secuta.” 

A passage was also cited from a celebrated judgment of 
Lord IPresident Inglis — which has been •• universally looked upon 
since its date as expressing the law of Scotland.”* He is 
discussing the legal principles applicable to affreightment ; they 
are not “ essentially different,” he says, from those applicable 
to other similar contracts. No rule of the civil law, adopted 
into all modem codes, was better understood than this, 

“ that if money is advanced by one party to a mutual contract, 
on the condition and stipulation that something shall be 
afterwards paid or performed by the other party, and the 
latter party fails in performing his part of the contract, the 
former is entitled to repayment of his advance, on the ground 
of failure of consideration.”* 

The remedies, in Scottish practice, he declares, are represented 
by the action of restitution and the action of repetition. 

“ And in all systems of jurispradence there must be similar 
remedies, for the rule which they are intended to enforce is of 
universal application in mutual contracts. If a person 
contract to build me a house, and stipulate that I shall advance 
him a certain portion of the price before he begins to bring 
his materials to the ground, or to perform any part of the 
work, the money so advanced may certainly be recovered 
back if he never performs any part, or any available part, of 
his contract. No doubt, if he perform a part and then fail 
in completing the contract, I shall be bound in equity, to allow 
him credit to the extent to which I am lucratus by his materials 
and labour, but no further ; and if I am not lucratus at all, 
I shall be entitled to repetition of the whole advance, however 
great his expenditure and consequent loss may have been.”* 
This was the first time, said the Earl of Birkenhead, that the 
issue came for decision how far these principles applied in 
Scottish law to a contract abrogated by the outbreak of war. 

On principle the same result should follow as followed from 
any other act or event beyond the control of the parties, when 
neither party was in fault.® 

3. Viscount Finlay : between English and Scots Law 
The appellants would not dispute, said Viscount Finlay, 

1 [1924] A.C.» at 246, per Lord Dunedin. Thus also Lord Shaw, at 256. 

2 Cited ib , 237, 238, from Watson <fe Co, v. ShanMand 0871), 10 M. 142, 152; 
affirmed (1873), L.R., 2 H.L. So. 304 ; 11 M. (H.L.) 61. See Lord Atkin’s criticism 
in The Fibrosa Case [1943] A.C. 32, 64 ; infra, 639, note 2. And see The Denny 
Mott Case [1944] A.C. 266, at 271, jter Lord Thankerton; at 273, per Lora 
M<». ftmillaii ; at 281, per Lord Wright ; supra, 618. 

» [1924] A.C., at 288. 
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that by the law of England the shipbuilders would have been 
entitled to keep the money. The principle of English law was 
stated by Collins, M.R., in Chandler v. Webster and had been 
restated with great clearness ’’ b> Lord Parmoor in The 
French Marine Case^ That statement was no part of the 
judgment of the House, but the principle had been repeatredly 
acted on in the Court of Appeal.^ The question in the present 
case, however, was as to the law of Scotland. Upon the 
authorities of the Scottish jurists and of the Digest^ tlie doctrine 
of English law as expounded in the Court of Appeal was at 
variance with the law of Scotland.^ 

4. Lord Dunedin : Claim }wt foandid on th< Contract 

liord Dunedin puts tlie point with unique economy : — 

The appellants paid £2,310 in order to get engines. They 
did not get the engines ; therefore, thev ask for the £2,310 
back. It IS not breacli of contract. If it were they would b<» 
entitled not only to the £2,310 but to damages as well. It is 
a claim which arises in connection with tln^ contract but is 
pot founded upon the contraet.^’^ 

Al^ording m the Scottish law, the house-owiuu* in Chandler v. 
Webster,^ would have had to return the £100 and would have 
failed to recover £41, the balance of the pri(*(^ of seats for which 
he had sued. *‘ . . . Chandler v. Webster it it had b(‘en tried 
in Scotland, would have been decided the other way.”^ 

I cannot help thinking,’’ Lord Dunedin declared, that 
the angle of view, if I may so phrase it, from which an English 
and a Scottish judge would look at such a question is difterent, 
and that the cause is to be sought in the reluctance of the 
English law’ to order the repayment of money once paid.”** 
Referring to the limits of the action for money had and 
received, which Lord Sumner indicated in Sinclair v. Brougham^^ 

^ [1904J 1 K.B. 493, 499, 501 * [1921] 2 A.C. 494, 523 ; iiujfra, 605. 

« [1924] A.C , at 241 ^ /A, at 243 

* 76., at 247. o [1904J I K.B. 493. 

’ [1924] A.C., at 248. 

® 75., at 248, See Lord Macmillan's Kede Lecture, “ Two Ways of Thinking,'* 
in “ Liaw and Other Things ” (1937), 76-102, contrasting the predilection of the 
Scottish mind for the system of code law and the predilection of the English 
mind for the «ysk‘m of cast* law. 

“ In Scotland it w treated as a case of unjust enrichment ; m England it is 
treated as a case of an accrued right” . Legal Essays and Addresses, 360. See 
also 259, 260. 

• [1^14] A.C. 398, 451-460. Lord Sumnei stated that the action for money 
had and received cannot be extended beyond the principles illustrated in the 
decided cases (at 463). That action was a form of assumpsit, “ already old in 
I#ord Mansfield's tune ” (at 464). It was a “ hberaJ ” action m that it was 
attended by a mmimom of formality, ^nd was elastic and readily capable of bdng 
adapted to new circumstances.*’ Marriott v. Hampton (1797), 7 Term ]^p. 249! 
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he contrasts the approach in systems founded upon Boman i|w/ 
indicated in his own speech in that case.^ 

It had been argued that when, owing to war, a contract had 
been rendered impossible of p^ormanee, “ accrued rights 
remain. But what is an accrued right?” Lord Dunedin asks. 
This does not simply mean all that may have happened.” 
And that brings me to the very short point on which, 
in my view, the whole case turns. Was the £2,31 0 paid in 
respect of the signing of the contract ? If it were, then it 
cannot be said that there was a causa non secuta . . . But 
it is not so. It is to be paid on signing the contraet. It had, 
indeed, no separate existence. It is only an instalment of 
the total price which is the consideration for the whole engine. 
There is no splitting of the (*onsideration.”* 

There was no passing of the property ; there never was a 
property to pass. BestituUo in integrum did not enter into the 
question : That is the price for being allowed to set aside a 
contract. Here . . . the contract is left standing ; the doctrine 
of repetition works independently of it.”^ 

5. Lord fiihaw of Dunfermline: Prevention of Undue Enrichment 
Lord Shaw* traces the origin of the doctrine of restitution.* 
What is to become of the £2,310,” he asks, which was 
given for something, but for which nothing w^as got in return ? 

Is it to remain in the pockets of the builders who built 
nothing, or is it to be given back to the purchasers who got 
nothing ? 

Smith, Leading Canis (13th ed ), \ol 2, «38h, illustiates the propo^jition that 
money ib not thus recoverable m all cases where it is un conscientious foi the 
defendant to retain it, for no one can doubt that Hampton’s retention of the 
money m that case was very much like sharp piactice” ([19141 A.C., at 455). 
Upon a review of the cases, T^oid Sumner concluded “ There is now no ground 
left for suggesting as a recognisabU^ * equity ’ the right to recover money %n penonam 
raerelv because it would be the right and fair thing that it should be refunded to 
the payer ” (at 450). 

* (19141 A.(’ 398, at 127 439 Of the speeches in tSinclatr v Brougham^ 
Lord Wright has told us that those of Lord Parker and Lord Dunedin he found 
“ most illuminating. I’hcy contain references moxe or less complete to almost 
every mam principle of unjust ennchment or restitution . . ” (Legal Essays and 
Addresses^ 6). Lord Dunedin says . Now I think it is clear that all ideas of 
natural justice are against allowing A to keep the propertv of ik which has some* 
how got mto A’s possession without any intention on the part of B to make a 
gift to A ” ([1914] AT, at 431) In the case of a chattel, there would bo an 
action for restitution. In the rase of money lay the action for money had and 
received, “ an equitable doctrine under a legal form,” using the word ” equitable ” 
in a non-teehmcal sense (at 431). Where, however, money is recei\ed under an 
ulira vires oontraot to repay, the action toi money had and received did not Uet 
a fictional contract ” could not be binding in circumstances in which a real 
contract was not binding (at 433, 4^)4). 

* [19241 A.O., at 249. * lb., 249-261. 

* ” With great precisian and accuracy, ’ i5., 244, per Lord Dunedm. 

♦i5.,at250. 
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This is “ a plain and typical case of restitution ” ; the re» — ^in 
respect of which alone part payment was made — ^never ezistedi 
The consideration had entirely failed ; by Koman law and the 
maxim causa data causa non seeuta, restitution would have 
applied. 

He quotes the exposition by a great scholar : — 

“ 1. Condietio ob rem dati, re non seeuta, i.e., a condiction 
for something handed over for a purpose which has failed, 
e.g., for the emancipation of a son, or manumission of a slave, 
or for securing a dowry, or settlement of a law suit, or as a 
condition of acceptance of a legacy or inheritance. If the 
son or slave is not freed, or the mf rriage does not take place, 
or the suit is pressed on, or the inheritance is not accepted, 
or the will is upset, the money or other property passed can 
be recovered, as a rule, subject to exception in cases where 
there is no fault on the recipient’s part, and he has not, in fact, 
been enriched by the transfer.”^ 

The prevention of “ undue enrichment ” — that is the basis of 
the doctrine : “ enrichment by reason of the thing being received 
and the consideration and return failing.” The basis is “ simply 
honesty.”* If the consideration given has failed, it is “ just 
the same as if the thing was given sine causa altogether, and 
restitution must take place.’’® 


^ Cited in fl924] A.C., at 252. Roby, Roman Private Law^ bk. V, eh. 3. 

The name is taken from Celsus and Paul, and is identified with the rubric of 
Digest XII, 4, where it is called “ Condietio causa data cau^a non seeuta*' a phrase 
not found elsewhere — Lord Shaw is quoting Roby — ^and difficult to explain. 

® /5., at 263. See Legal Essays and Addresses^ 15, 21, 26, 403, 404. 

* /6., citing Africanus Digest XII, tit, vn, 4 ; “ Nihil refert, utrumne ab initio 
sine catisa quid datum sit an catisa, propter quam datum sit^ seeuta non sit," 

1. Buckland, in Canus and Frustration in Roman and Common Law (1932), 
46 Harv. L. Rev., 1281-1300, critically examines the excursions of the House of 
Lords into Roman law. The Romans, he says, called supervening impossibility 
casus and its effect wss not always tJie same. “ The Homan Law of the Romans,” 
he points out, unlike “ the various types of modem Roman Law,” had two systems 
of contractual obligation ; the remedies of the more ancient system (where obliga* 
faons were unilateral), were strich juris, e.g., a stipulatio imposed on one party 
only, the promisor ; the remedies of the later system (where obligations were 
bilateral, e.g., as in most business relations) were honae fidei indicia, . .If one party 
were released by ca^us, the other would still be bound. ” The release was of the 
party, no less and no more” (at 1281). Buckland thinks that upon release by 
casus^ “ retention was the original rule for stricti juris obligations, the other being 
equitable relaxation, only sporadically applied especially in non-commercitd 
cases ” (at 1283). llie decision in the Cantiare Case was ” no doubt good Soots 
law, as well as good sense ” (at 1284). But the law of condietio be says, was 
staged not as it appears in Roman law, but as it is found in the treatises on Scots 
Law and in the works of the Pandectisien, Condktio catisa data causa non seeuta 
(called by Buckland condietio oh rem dati) was a ” stricti juris remedy for certain 
oases wmoh did not come into the field of any recognised contract. It was a 
means of undoing what had been done when there was no better remedy 
Now the Cantiare Case involved a transaction of sale-~a heme fidei transaction ; 
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the buyer could recover in the circumstances what he had paid in advance^ not 
because of a condictio^ but by reason of the nature of feono fdea which may be 
“roughly described as behaving as, in the given circumstances, a gentleman 
would behave ” (at 1286). 

Cattua is unilateral ; if both parties are relieved, that is “ only where caatta makes 
both performances impossible.” 

“ That the other party is also released in most bonae fidei contracts rests 
not upon release by caeua but on the very different principle that, ex fide borntf 
a party ought not to be called upon to pay for a service he has not had.*' 
Buokland next examines Taylor v. CaMwdl (1863), 3 B. & S. 826, and 6nds 
Blackburn, J.’s release of hoik parties, “ a little surprising ’* (t&., at 1288). 
Although the decision in KreU v. Henry [1903] 2 K.B. 740 was “ perfectly sound,*’ 
it transformed the rule in Stubbs v. Bolyfvell (1867), L.R. 2 Kx. 311— “ that in a 
divisible contract work done must be paid for ” — into the rule that “ in a divisible 
contract subsequent impossibility docs not affect rights already acquired.” 

In KreU v. Henry, also, Roman law was involved ; but the authority was 
Pothier, who differs from the Roman law and the Pandectists. In Obligationa 
(1802), “he laid it down that castLs released both parties absolutely. For Roman 
law that is misleading, at least if applied to mutual undertakings. It is not true 
for sale, and if the rules of hire give, at first sight, something like that result, 
this is due not to any doctrine of casus, but to the notion of bona fides . . . The 
court properly rejected his limitation of casus to obliteration of cerium corpus, 
which is not at all Roman. But the fact that both parties were released from further 
performance was not, for the Romans, any reason for failing to refund what had 
proved not to be due ; quite the contrary ” (at 1294). 

Concerning Chandler v. Webster [1904] 1 K.B. 493, 495, Buckland observes ; — 

“ The two propositions, that further performance cannot be claimed and 
that rights which have already accrued will not be disturbed, appear to be 
in fact inconsistent. If payment of the money is not further performance, it 
can hardly be performance at all, for it certainly is not performance already 
made ; if it is not performance at all, it is difficult to see on what ground it 
can possibly be performed. . . . There is nothing inevitable about the non- 
retumability of the money ” {ib., at 1296). 

The real reason for the decision was to do “ rough justice ” : “ But it is very 
rough justice indeed ” (at 1296) This was, Jii effect, “ the harsh rule of the 
condiciio,'' abandoned in modern Roman law and never applicable to hire. 

2. See also Buckland and McNair, Roman Law and Common Law (1036), 
Impossibility, 171-184, Casus and Frustration, 184-186. 

“ The casus involves release of the party and no more, and it seems that 
the other party would still be bound ...” (at 180). 

The cmdictio was a remedy for “ unjustified enrichment,” primarily applicable 
to money paid by mistake {ib.). Many bargains were not legally enforceable. 
If one party had handed over his contribution, that he could not “ compel the 
counter-render constituted a grave injustice ” (at 181). “The civil law provided 
a condictio oh rem dati by which he could recover what he had paid. In the corpus r 
juris retention was the rule, 

*’ at any rate where the case has a commercial aspect. In the modem Roman 
law it has disappeared. There is only one system of contract and any agreement 
normally makes a contract. Thus tlie real field of condictio 6b rem doti no longer 
exists and bonne fidei notions have practically ousted those of strictum jus.” 

If the transaction comes within bonae fidei contracts, different considerations 
apply and condictio is irrelevant. In Roman law, under a contract of hire, if, 
without fault of the hirer the service hired was not rendered the hirer was not 
liable for what he had not received and could recover what he had paid in advance* 
In the itetio ex conductor the judex, under the words ex bona fide, could condemn for 
“ what in all the circumstances is fair ; the formula was gone m the time of th^ 
corpus juris, but the principle remained ” (at 186). 



OORONAKON CASES ; TO CANTUEB 

This, said Lord Shaw, is “ plainly ” the interpretation adopted 
by the law of Scotland for centuries.^ Moreover, for over 
half a century, the law had stood “ expounded by unquestioned 
authority by Lord President Inglisin Watson <fe Co. v. 8hankland.’^* 
The divergence of law between England and Scotland had 
culminated in “ the Coronation Cases.’’' 

“ No doubt the occasion will arise when that chapter of 
English law will have to be considered in this House.”* 

Lord Shaw put a “ simple illustration ” to make the divergence 
clear. Suppose that the whole purchase price, £11,600, had 
been •paid at the signing of the contract, the same result would 
follow: in the present state of English law the builder would 
retain “ the whole price of an article which he never supplied 
and never would supply.” It was not surprising that “ there 
has been in high legal quarters a feeling both of imeasiness and 
disrelish as to the English rule.” 

“ No doubt ”* he adds, “ the adjustment of rights after the 
occurrence of disturbances, interruptions or calamities is in 
many cases a difficult task. But the law of Scotland does not 
throw up its hands in despair and leave the task alone. 

“ The maxim just quoted {sc. potior est conditio possidentis] 
found no place in the law of Scotland except in quite another 
connection — ^namely, where there is a turpis causa. Under 
that law, restitution against calamity or mischance which 
produces a failure of consideration is one thing that the law 
must and will do its best to accomplish . . 

But restitution there ought to be here, simply and shortly 
because there is no turpis causa. In such a case the iimocent 
must be restored against loss, and the unearned aggrandisement 
must be yielded up.”® 


* [1924] A C., at 254, citing IStair Inst. I, vii, 6; Bankton ; “ every deed or grant 
that depends upon mutual consideration, not given or performed, must be restoi^ to 
the grantors Erskine III, i, 10 : '' Under this class may also he reckoned those 
obligations which arise from the natural duty of restitution. In consequence of 
this, whatever comes into our power or possession which belongs to another, 
without an intention in the owner of making a present of it, ought to be restored 
to him . . . ” ; Boll, Principles^ s. 530- 

» (1871), 10 M. 142. 152 ; cited at [1924] A.C., at 250, 257. 

5 [1924] A.(\, at 267, 258. ’ 76., at 258. » 76., at 259, 260. 

« 76., at 260. 

In Dies v. British dr I niemational Mining and Finance Oorporatwn [1939] 
1 K.B. 724, the defendants contracted to sell to one Q certain rifles and ammuni- 
tion for £270,000. If, from any cause independent of the volition of the vendors^ 
performance was rendered impossible, the vendors would refund all payments, 
except £13,500 by way of liquidated damages fir compensation fixed beforehand ** 
for their expenses and trouble. The purchaser paid £100,000, but in admitted 
breach of contract, neither completed payment, nor took delivery. The vendors 
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eiaoted to treat the contract as at an end. The purchaecn: and his aestgnOe 
for £100,000, less £13,500. Stable, J., held that the clause leferred to IrostvaUoA 
only, not to broach of contract , that the £100,000 was part i)ayment ; and that 
the purchaser was entitled to recovei tlie £100,000, subject to the defendant’s 
claim to damages for bieach of contract. The object of the clause was to provide 
that, m the event of hustiation, they were not to be placed m the position to 
which the Enghsh law relegates them ” (at 736). No frustration su}>ervening, the 
plamtiffs could not recover on the express term Nor could any implied term be 
writUm into thi contract. 
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On 3rd May, 1937, the following subject was referred by 
Lord Maugham, L.C,, to the Law Revision Committee : — 

Whether and, if so, in what respect, the rule laid down 
or applied in Chandler v. Webster [1904] 1 K.B. 493, reqi^es 
modification, and in particular to (*onsider the observations 
made thereon in Vaniiare San Boceo, S,A. v. Clyde 
Shipbuilding and Engineering Co., Ltd. [1924] A.O, 226, by 
Lords Dunedin and Shaw, at 247, 248 and 259.”^ 

In May, 1939, the Seventh Interim Report was presented,* 
After a severe criticism of the nile, and a consideration of four 
possible solutions, the committee recommended a change 

* The function of this Standing Commrttee, appomted m 1934, by Viscount 
Sankey (then Lord Chancellor) was ; — 

to consider how far, havmg regard to the Statute Law and to judicial deoimonSf 
such legal maxims and doctrines as the Lord Clianoollor may :&om time to time 
refer to the Committee require revision m modem conditions.” 

Lord Wnght is chairman. Its fifteen members represent Bench and Bar and 
Public Teachers of Law, and mclude Lord Porter and Lord Goddard, Professom 
GoodWt, Guttendge and Winfield, and Sir Arnold McNair. 

s (1939), Cmd. 6009. 
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in the law and sn^ested certain roles of repayment upon the 
oocnirence of a filtrating event, unless a contrary intention 
appeared from the terms of the contract. 

The reasoning and the argument of this report prepared the 
ground for The Fibrosa Case and the Law Keform (Frustrated 
Contracts) Act, 1943. To this decision and the subsequent 
statute the report remains an illuminating introduction. 

1. Rule in Chandler v. Webster 
The rule was that — 

“ after a frustrating event the lo,ss ‘ lies where it falls.’ That 
rule means that sums paid or rights accrued before that event 
are not to be surrendered, but that all obligations falling due 
for performance after that event are excused. The guillotine 
falls with faultless precision, but often with ruthless effect.”^ 
The rule had been criticised both by judg(>S" and by the 
text-book writers.® 

The court “ remakes " tlie contract : 

“ The doctrine is modern and is no part of the old common 
law, which would not have treated impossibility as an excuse 
for failure to perform a contract. As Lord Atkin pointed 
out, the action of the court in truth falls into two parts in 
remaking the contract of the parties. It not only holds 
that the contract is at an end and that further performance 
is excused, but it also says that moneys paid shall remiiin 
as they are. On any view it is making a new contract.”* 

But the rule is “ verj rough justice indeed.”® 


» (1939). Cmd. 600'’, at 3. 

* The Cantiare Case [1924] A.(\, 226, 248, per Lord Dunedin; at 268, per 
Lord Shaw; The Staihatos Case (1917), 33 T.L.R. 390, 392, per Atkin, J. ; 
Bvsshoe V. Stirlc (1922), 10 LI. L. Eep. 214, 217, per Atkin, L.J. 

® Pollock, Coviract, 10th ed., 297, Note : “ Chandler v, Webster , . . which 
would have been decided the other way in Scotland certainly did not produce a 
reasonable result.’* 

* (1939), Cmd. 6009, at 4. 

“ The court is in this sense making a contract for the parties — ^though it is 

almost blasphemy to say so ” : Legal Essays and Addresses, 269. 

® Bnokland, Casus and Frustration in Boman and Common Law (1932), 
46 Harv. L. Rev. 1281-1300, at 1296. “The real reason for the decision is quite 
different. It is intended to do rough justice, as Collins, M.R., called it, Tj^he 
other view, as Lord Alverstone had already said in Blakeley v. MulUr [19(^] 
2 K.B, 760, seemed unfair. The other party may have incurred expenses. 
He is to keep and claim the money because he may have incurred expense ; 
he is to recover the whole of the agreed price without rendering any of the 
service, though in many cases he will have incurred no real expense ; and in 
any event, the expense incurred will usually bear no real relation to the hire 
paid or promised ... In cases of hire, the Roman law, where no performance 
had been possible, gave recovery and barred claims for future payments ; where 
there had been performance, the right of recovery was made to turn, not on the 
date at which the payment was due, which seems arbitraiy, but on the extent to 
which the service had been rendered, which was the decision in Stubbs v. HolyweU 
Bailmy Company (1867), L.R. 2 Ex. 311.” 
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« Why should it ” [sc. the court], contmues the report* 
*<stop where it does and mal^e an unreasonable oontteot, 
which it cannot fairly be said that the parties as reasonable 
men would have m^e for themselves if they had aotusdly 
provided for the tmanticipated event ? If they had provided 
for dissolution of the contract, would they not alro have 
provided for some conditions on which dissolution should 
take place, such as repayment in whole or in part ? 

2. The Reasoning Examined 

Upon three groimds the plaintiff in Chandler v. Weftstcr,* 
it was held, could not recover : — 

(i) No total failure of consideration had occurred ; the 
effect of supervening impossibility is merely to release the 
parties from fvrther performance of the contract, not to 
rescind the contract ab initio.^ 

(ii) Taylor v. Caldwell* and Appleby v. Myers* precluded 
rccover.v. The Comnuttee rightly point out that the question 
before the court in those ca.ses waj^not whether the promisor 
must return a benefit received from the promisee, but simply 
whether the promisor was excused from performance, or 
(as the case might be), from further performance of his 
contract.* The two questions are “ entirely distinct,” and 
must be kept “ rigidly separate.” A reversal of the rule in 
Chandler v. \V(bster,'’ would not bi‘ “ a radical innovation, 
or in conflict with well-settled common law principles.”® 

(lii) The ” dominant reason ” for the decision was “ that 
the court will not impl.\ any terms beyond the mere dissolu- 
tion of the contraci.”® Colhns, M.K., admitted that the 
rule “ adopted by the courts ” was “ to some extent an 
arbitrary one,” but it was “ really impossible in such cases 
to work out with certainty ” the rights of the parties.® 
Wills, J., had declared that ” the process of constructing a 
hypothetical contract ” was ” very unsatisfactory ” and 
“ very difficult ” ; the plaintiffs might have stipulated for a 

iCmd. 6009, at 4. Ste The Hu>.aLoe Oaie (1922), 10 LI. L. Rop. 214, 217. 
>11904] 1 K.B. 493; mpra, 596-4598. 

" 76., per Collins, M.R., at 499. Kee Whineup v. Uvghes (1871), L.R. 6 C.P. 78, 
86, pw Montapue Smith, J. And nee prr Brett J., at 86 : “ Where a sum of money 
has been paid for an entire consideiation, and there is only a partial failure of 
consideration, neither the whole nor any part of such sum can be recovered.” 

* (1863), 2 B. & S. 826 ; rupra, 469. 

‘ (1867), L.R. 2 C.P. 651 ; supra, 460, note 3. 

" ('hannell, .1., admits this ([1903] 2 K.B., at 762). He compares advanee 
freight which is not recoverable where the ship or goods have been lost, and the 
freight is not earned. But this is anomalous, and is not found m the law of other 
countries (see Cmd. 6009, Appendix B). See Buckland, 46 Harv. L. Rev., 1287, 
> [1904] 1 K.B. 493 , supra, 596. • Cmd. 6009, at 5. 

• [1904] I K.B., at 499 ; supra, 697. 
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letam of their money, the defendants for eompensation for 
their outlay : but the result of their bar^ining could not be 
accurately forecast.^ 

3. Thf Problem 
Was the problem insoluble f 

“ Would it be difficult for the court, wheu implying a 
hypothetical tenn that the contract should be dissolved, to 
go on and to imply also another equally hypothetical terra ? 
That the court will “ hesitate to construct a contract for 
the parties ’’ is true. But — 

“ under certain circumstances, it is necessary in the interests 
of justice to imply a term which was not in the contemplation 
of the parties. 

By way of illustration, “ tlie doctrine of impossibility of per- 
formance itself ” is cited, which applies only where the parties 
“ did not themselves have the event in contemplation.”* 

“ Having implied the term relating to impossibility, it is 
not a radical st>(*p to imply a further hypothetical term 
^liat unearned benefits should be returned under these 
tSiycumstances.”'’ 

'S^h, indeed, is the rule in Scotland,* in the United States.® 
in the (’ivil Law countries.® 

Blakeley v. Muller [1903] 2 K,B. 760; mpra, cited with approval hy 
OcAhtts, M.R., in Chandler v. Webster imH] 3 K.B. 493, 500 ; supra, 594. 

* Cmd. 6009, at 6, citing Lorrl Sumner’s dictum m the Htrp Mulji Case [19361 
A.C. 497, 610, upon frustration ; supra, 509. 

* Cmd. 6009, at 6. 

*See Appendix A, recalling Lord Dunedin in the Canhare Cast [1924] A.C. 24S. 
And see The Denny Mott Case (1944] A.C. 265, at 271, per Lord Thankerton ; 
at^373, per Lord Macmillan ; at 281, per Lord Wright. 

^ See Appendix A, quoting The ReaUUement, s. 468, Rights of ResUtiUiem. 

•See Appendix A, Head B, The Law of the Continent. “ The principal Con- 
tiiientdl systems of law treat the matter as one calling for the application of the 
dootnne of unjustified benefit,” Thus, by Art. 62 of The 8mss Federal Code of 
Obligations “anyone who is unjustly enriched at the expense of another, must 
return the benefit he baa received.” In French law, it is laid down by the case 
law that “ it IB contrary to natural justice to allow a man to enrich himself at 
the cost of his neighbour ... He must either restore what he has received, 
or pay so much as represents the benefit which he derives from the impoverishment 
of the other party.” The jiosition in Continental law is thus, as follows ; — 

(а) If A has paid money or handed over property to B and, at the time of 
frustration, he has received no benefit, B is excused, but must restore to A the 
money or property. 

(б) “ A has paid money and B has partly performed his obligation before 
frustration. A recovers his money less the value to him of B’s part performance 
(unless he restores what he has received). If the benefit is worth more than 
what he has paid, A must also pay the balance to B. As regards B, he is 
exonerated from further performance, but be must refund anj^hing received 
by him in excess of the benefit to A of the part performance. If what B has 
received is less than the value to A of the part performance, he can claim the 
balance from A.” 

By Austrian General (3ivil Code (in force since 1832), s* 1447 i — 
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Lord Bunedin had pointed out the reluctance of the 
law to order the repayment of money once paid/’^ A ellim 
for money had and received was permissible only where the 
contract was void ab initio and there was thus a total failure of 
consideration.* Since, at common law, impossibility of per- 
formance was no ^ound for dissolving a contract, there is no 
precedent for an action to recover the money under these 
circumstances.® But, the committee declare : — 

If the court constructs the hypothetical term providing 
for dissolution, it is legitimate, and indeed necessary, for the 
court to institute the attendant term of repayment. The 
court IS depriving the party of his action on the contract and 
it is a natural corollary to give him a claim proportional for 
repayment.’’’^ 

4. Four Possible Solutions 
The committee considered four possible solutions® 

(i) The payer should be entitled to the return of all moneys 
paid to the payee, 

(ii) The payer should be entitled to the repayment of all 
moneys, less mine of any benefts received under the contract 

(iii) The payer should be entitled to the repayment of all 
moneys paid to the payee, less one-half of any loss directly 
incurred by the payee for the purpose of performing the contradtJ* 

(iv) The payer should be entitled to the repayment of all 
moneys paid to the payee, less the amount of any loss directly 
incurred by the payee for the purpose of performing the contractP^ 
The committee recommended the fourth solution. 

5. The Recommendation 

The recommendation’ is in the following terms : — 

“ The inevitable loss of a chattel rescinds any obligation, even that to com* 
pensate its value. This principle is applicable also if performance of an obliga^ 
tion has been frustrated by anothei incident The debtor, however, has, in 
any case, to restore what he has received as consideration, like a hona fide 
possessoi, and in such'" a manner that he (h>©8 not benefit by the othei’s loss,*’ 
(87 Sol. J. 315, letter by Paul Abel.) 

1 [1924] A.C., at 248 ; mprn, 614. 

* This principle was rejected m Tkf Fibrosa Ca^e [1943] A.(\ 32, as unsupported 
either in principle or by authority. See Chap. XXIW iw/ra, 635, 637, 647. 

* The House of Lords found one, in The Fibroma Case ; infra ^ 636, 637, 647, 

* Cmd. 6009, at 6. “ II,, at 7. * Author’s italics, 

’ Cmd. 6009, at 7, 8. 

Logically, this belongs not to the law of contract, but to the law of quasi^oontraot, 
“ Unjust enrichment,” says Lord Wright, “ has no relation as a juristic conoeptioh 
with contract at all ” Letjal Essays and Addresses, 15, (And see 21, 26.) 

And again : ” In contract the relationship arises from consent, whether express 
or implm in fact , there f is ?] an intention to create that relationship. In tort 
and 18 [in quasi-contraet there is no mtention to create the relationship. It 
arises by the operation of law on the facts of the case. Thus in quasi-oontraot 
the relationship which the law imposes atises from the fact that the defendant 
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** Wlien performance of a contract has been fmstrated in 
whole or in part,^ and any money® has been paid, or has been 
agreed to be paid at a time prior to the frustration of the contract, 
the following rales shall apply unless u contrary intention 
appears from the terms of the contract® : — 

(1 ) Money paid by the one party to the other in pursuance 
of the contract shall be recoverable,* but subject to a deduc- 
tion of such sum as represents a fair allowance for expenditure 
incurred by the payee in the performance of or for the purpose 
of performing the contract.® In fixing the amount of such 
deduction the court shall include an allowance for overhead 

. expenses, but shall also take into account any benefits* accruing 
to the payee by reason of such expendilure,’ and the amount 
recovered shall not exceed the total of any money so paid 
or agreed to be paid under the contract. Loss of profit shall 
in no case be taken into consideration.® 

(2) When at the moment of frustration the contract has 
been performed in part and the part so performed is severable,® 

enriched or advantaged at the expense of the plaintiff under oircumstanoes 
«4iipn made it just that he should make restitution to the plaintiff, so that it is 
and a wrong to the plaintiff if he fails to do so . . . The obligation really 
^urilies from the fact of unjust retention of what should be restored to the plaintiflf. 
That is enough in law to constitute the nexm, if that term is to be used, though 
it is better to reject it altogether and to speak merely of the obligation arising in 
law from tJie actual facts ” : ib*, 403, 404. 

^ See Mcstatementf s. 469, Impossibility in Alternative Contracts, and Illustrations. 

* The recommendation was confined to money paid or agreed to be paid. 
The American rule applies to the whole “ value of performance ’* (Restatement, 
s. 468). Williston points out : “ Finally, it should be immaterial whether the 
plaintiff's claim is based on a transfer by him of money, land, goods, labour and 
materials, or personal services ” (s. 1972). See also s. 1977, infra. By the 
Law Reform (Frustrated Contracts) Act, 1943, s. 1 (3), the value of a “ voluble 
benefit " is recoverable, subject to the specified conditions ; infra, 680, 703. 

* See Restatement, s. 468 (1) (2), providing restitution “ except where a contract 
clearly provides otherwise.” See also a. 288, Comment b; s. 456, Comment c; 

s. 457, Comment b ; and see Williston, s. 1 972, infra. Under this exception it would 
not have been open to the defendant to contend that the circumstances in which 
the contract was made showed that the plaintiff agreed to assume the risk of 
frustration. Nor would parol evidence have been admissible. 

This difficulty is removed by s. 2 (3) of the Act ; infra, 690. 

^ See Williston, ss. 1969, 1972, infra, 699. 

• See the Cantiare Case [1924] A.C. 226 ; Williston, s. 1974, note 7, infra, 701. 

* See Restatemeni, s. 468 (3) ; Williston, s. 1977, infra, 703. 

^ This would not include benefits received from third persons, not conferred 
by, or due to the other party. The Act (s. 1 (6)) meets this point ; infra, 689. 

See Williston, s. 1978, infra el seq., upon apportionment of the difference between 
chartered and Admiralty hire ; infra, 704-706. 

• See comment on subs. (3). See Williston, s. 1977, note 16 to s. 1977, infra, 
703, note 6. 

• Upon severability, see the observations of Salter, J., in Pntaman v. Taylor 
[1927] 1 K.B. 637, 640. Severance, as it seems to me, is the act of the parties, 
not of the court.” See the judgment of Blackburn, J., in Appleby v. ifyere 
(1867), L.R. 2 C.P. 661, 661, and per Bovill, C.J., in Whinmp v. Buyhea (1871), 

t, R. 6 O.P. 78, 81 ; infra, 676, 
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these rules shall apply only to that part of the contract ncldfch 
remains unperformed, and shall not affect or vary the price 
or other pecuniary consideration paid or payable in respect 
of that part of the contract which has been so performed, 

(3) For the purpose of these recommendations no regard 
shall be had to amounts receivable under any contracts of 
insurance.”^ 

Goddard, L.J., and Mr, W. E. Mortimer, in a note to the 
Report^ point out that the report contained no recommendation 
regarding the converse case where the promisee had paid 
nothing : the loss here is still to lie where it falls. Those 
questions were outside the committee’s terms of reference.® 

6. Freight 

(a) Freight pro rata itineris 

Upon the law relating to freight pio rata itineris no change 
was recommended.® The rule is that : — 

Unless otherwise agreed, either expressly or by implica- 
tion, freight is only payable if the contract of carriage is 
completely performed. 8o that where the shipowner is 
prevented from carrying the goods to their destination he 
cannot claim any part of the freight, even though the failure 
to perform the contract is due to some cause beyond his 
control. The ship may have arrived at a place which is 
only just short of the contractual destination, and the cargo 
owner may have derived considerable benefit, amounting 
almost to performance, from the voyage but no freight is 
payable.”^ 

Although the origin of the rule is uncertain and the rule itself 
is unsatisfactory, it has been acquiesced in and acted upon ” 
for so long that the committee did not consider a change either 
desirable or necessary.” 

(b) Advance Freight 

The committee did not recommend any alteration in the 

^ Upon junstic concept implicit m the recommendation, see the speech of 
Lord Uimedm in Sinclair v. Brougham [1914] A.C. 427-439, 431-436, mpra ; 
Address on Sinclair v. Brougham in Legal Essays and Addresses, 1-33 ; Buckland, 
Casus arid Frustration in Boman and Common Law, 46 Harv. L. Rev., 1281, 

* Omd. 6009, at 11. 

» Cmd. 6009, at 8 ; Appendix B, 11. 

* 76., Appendix B, 11 ; Metcalfe v. Britannia Ironworks Co, (1876), 1 Q.B.D.618 
(1877), 2 Q.B.D, 423. Claim to freight pro rata can only be made under a new 
contract, express or implied. See per Bramwell and Brett, L.JJ. ; (1877), 
2 Q.B.D., at 429, 431, 432. Lord Coleridge, C. J. (at 426), cites the rule as laid down 
by Parke, B., in Vlierboom v. Chapman (\SAA), 13 M. & W. 230, 238 : The tsni© 
principle upon which this description of freight is due is that a new wntraet 
may be implied to pay it from the acceptance by the consignee of his goods 
delivered at an mtermwiate port instead of the destined port of delivery.’ 

40 
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gemtsA law relating to advance freight} Where ship or goods 
haye been lost and freight is not earned, advance freight is, 
generally speaking, irrecoTerable.® The role is no part of the 
law merchant, nor is it found in the law of other countries,® 
but it is well established and was affirmed iu 1871 by the 
Exchequer Chamber.® Although “ unsatisfactory in principle,” 
the rule has been “ settled law for a long time past and the 
business practice of shipowners and insurers is to some extent 
based on it.”* But, the committee recommended that — 

“ hire paid in advance imder a time charter shall be recoverable 
in the event of frustration of the adventure in the same manner, 
and to the same extent, as other payments in advance made 
under a contract.”® 

Most time charters, they pointed out, provided expressly or 
by implication for an adjustment of hire in the case of loss or 
inefficiency of the ship ; “ it is probably only per incuriam 
that no similar provision is made in the case of frustration of the 
adventure.”* 


Note 

See Dean John D. Falconbridge, K.C., Frustrated Contraeh The Need for Law 
Reform (1945), 23 Can. Bar Rev. 43-60, setting out The Report, an account of 
The Fibrosa Case {infra, Chap. XXIV), and the Law Reform (Frustrated (Contracts) 
Act, 1943 {infra, Chap. XXVII). 


1 Cmd. 6009, at 8, 10. 

• Byrne v, Schiller (1871), L.R. 6 Ex. 20 ; 319 ; supra, 598. 

* See the speech of Jjord Shaw in the Cantiare Case [1924] A.C. 226, 251, citing 
the judgment of Lord President Tnglis in Watson do Co, v. Shankland (1871), 
10 M. 142, 152, upon repayment of prepaid freight, and the practice “ of all the 
nations of the trading world with the exception of England.” 

* Omd. 6009, Appendix B, 10. 

• Cmd. 6009, at 8, 11. See infra, 692. 

•J6,, at 10. The committee (jiioted the French Marine Case [1921] 2 A,0. 
494, 521, 523, on the hardship of the present nile ; supra, 601-605, 
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THE FIBROSA CASE 

Where, before the outbreak of war, an English company had 
agreed to sell, and a Polish company had agreed to buy 
machinery for £4,800 — one-third to be paid with the order, 
delirery c.i.f. Gdynia, Poland — and out of £1,600, £1,000 was 
paid with the order, and upon 23rd September, 1939, 'before 
any machinery was delivered, Gdynia was occupied by the 
(iermans, a total failure of consideration had occurred : since 
the sum of £1,000 was not an absolute payment but a pasrment 
on account of the purchase price, and the buyers had not got 
what they bargained for, they were entitled, in quasi-coniraetf 
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to recover that siim from the sellers as money had and received 
to their use : The Fibrosa Case?- 

I. The Facts 

Fairbaim, Ltd., were makers of textile machinery at Leeds 
and by a contract made in July, 1939, they agreed, for the 
sum of £4,800, to supply to Fibrosa (a Polish company of ViLna) 
two sets of special flax-hackling machines which the parties 
intended should be erected at Vilna.^ Delioery was to be in 
three to four months from settlement of details, c.i.f. Gdynia ; 
a skilled monteur (whose services were included in the price) 
would be provided by the makers. Payment would be in 
London ; one-third (£1,600) with order, balance against shipping 
documents. A “ reasonable extension of time ’* would be granted 
if despatch were “ hindered or delayed . . . by any cause whatso- 
ever beyond our reasonable control including strides, lock-outs, 
war, fire, accidents . . .*’ 

In July, 1939, Fibrosa paid Fairbaim £1,000 on account of 
£1,600. On 1st September, 1939, Germany invaded Poland 
and on 3rd September Great Britain declared war on Germany. 
On 7th September Fibrosa’s English agents asked Fairbaim, 
in view of the impossibility of delivery, to return the initial 
payment of £1,000. Fairbaim refused, saying that considerable 
work had been done on the macdiines — two had been completed ; 
they could sell the machinery with no loss ; would Fibrosa 
concur ? After the war the matter could be reconsidered. 
Fibrosa suggested that the machines could be delivered at Vilna, 
in Lithuania, a neutral country. On 22nd September, Poland 
was declared to be enemy territory. In May, 1940, Fibrosa 
issued a writ, claiming (a) damages for breach of contract, 
(6) speciflc performance or, alternatively, return of the £1,000 
with interest, and (c) further or other relief. The main defence 
was that upon the occupation of Gdynia, the contract was 
frustrated and that no right to a return of the money arose. 

At the hearing, the material facts were admitted. It was 
agreed that before December, 1939, Fibrosa had expressed 
willingness to take delivery at Riga or Leeds. 

II. JirOGMENT OF TUCKER, J. 

Tucker, J., said that the mere outbreak of war between 
Great Britain and Germany did not frustrate a contract between 
the subjects of friendly countries ; until the occupation of 

‘ Fibrosa Spolka Akcyjna v Fatdsum Larcson Combe Barbcnir, Ltd. (1943) 
A,C. 32 (June, 1942), reverginp th» deoiuon of the Court of Appeal (stib nom. 
Fibrosa SoHiie Anonyms . Fatrbaim Lawson Combs Barbonr, Ltd.)\i942] 1 K.B. 1 2, 
which h«d affirmed the judgment of Tucker, J. (Upon the name, see note, ib.) 

See Ohnrille L. Williams, The End of Chandler v. WebMar, 6 Mod. L. Bev. 46. 

* These fikcts are taken from the summary (1943J A.O. 33-34. 
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Qdynia peifomiance would have been suspended lor a reasonable 
time."* Upon the occupation, and under the Trading with the 
Enemy Act, 1939, the contract became frustrated. The reqtfire- 
ment “ c.i.f. Gdynia ” was a term of the contract, not solely 
for the benefit of the purchaser : it could not be waived by au 
offer to take delivery at Eiga or Leeds* ; upon this term the 
vendor was entitled to insist. In the case of an f.o.b. emtrat^^* 
that was clearly the law ; the same rule must apply to a e.i.j. 
contraH “ ... a term in a contract as to the mode of delivery 
was not inserted wholly for the benefit of one party to llie 
contract without the consent of the other party,” Bailhache, J., 
had said.'* As long as Chandler v. Webster^ lemained the law, 
the sum of £1,000, it was agreed, (‘ould not be recovered.® 
Tucker. J., gave judgment for Fairhairn. Fibrosa appealed. 

III. In CotJRT OP Appeal 

Fibrosa argued that the contract was suspended and that a 
reasonable extension of time must be granted. For war the 
parties had expressly provided : there was no room for an 
implication giving rise* to frustration. The suspensory clause 
was not void ; the contract did not contemplate delivery to 
an enemy subject : delivery at Gdynia could be, and was, 
waived. If the contract were frustrated, the plaintiffs ought to 
be repaid £1,000.* 

The sellers contended that the war, its duration being uncertain, 
caused frustration which operated indei>endcntly of the parties’ 
intention. The position crystallised when, on 23rd September, 
1939, Gdynia was occupied : the contract was then dissolved 
by operation of law. Clause 7 could not give an indefinite 
extension of time. A.ssuming frustration, the part payment 
was irrecoverable : in any ctise, regard must be had to the 
expenses already incurred by the sellers.® 

The appeal was dismissed. 

MacKinnon, L.J. (delivering the judgment of the Court), 
said first, that in Jackson's Case,'* although perils of the seas 
were excepted, “ the contract was held to have been terminated 

>1194211 K.Tj.7at 17." ' • *76., at 20, 2L 

* Mainf Spinninij Company r. Sutcliffe and Company (1917), 34 T.L.R. 164, 166 : 
“ Deliverv f.o.b. Liverpool ’’ did not entitle the buyers to claim delivery at Uverpool 
without the i(oo<l8 having been put on board ship. Bailhache, J., quoted Wackurbardi 
V. Masson (1812), 3 Camp. 270, 271. Where, in a contract for the sale of sugar, 
“ f.o.b. a foreign ship,” the buyer asked the seller to deliver the sugar into his 
own hande or to transfer it into his own name in the books of the war^ouee. 
Lord Ellenboroiigh, C..T., Raid that the seller might thereby have been exposed to 
some risk, or might have lost some advantage ; “ and he had a right to refW 
a« it was not the mode of delivery for which he had stipulated." 

» [1904] 1 K.B. 493. • f 1942J 1 K.B., at 22 

1 [1942] 1 K.B, at 22, 23. • 76., at 24, 26. 

• (1873), L.R. 8 C.P. 672, 584 ; supra, 474-476. 
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by an overwhdming disaster within that cat^ory.”^ The 
parties had provided for a “ reasonable extension'* of time. 
In September, 1939, the contract was frustrated. 

SeconMy, “ the rigour of the obligations ” of a c.i.f. contract 
is “ well settled : if a man sells c.i.f. June shipment and 
he tenders a bill of lading dated in July, the buyer can treat the 
contract as broken, and it is in vain for the seller to say that the 
goods are just as good as they would be if shipped ^her. 
Conversely, if an embargo or prohibition prevented shipment 
abroad, the buyer could not possibly say : ‘You can buy those 
goods in this country, and deliver them to me here, and if you 
do not carry out that different obligation I can claim damages 

Thirdly, the court was bound by Chandler v. Webster'^ to reject 
the claim for recovery of £1,000. If the doctrine of frustration 
— “ discovered or enunciated in 1863 ” — had “ added as part 
of the implied term a provision that a party 1o a contract who, 
by part performance, had received a benefit should compensate 
the other for that benefit, it might well have been thought a 
reasonable addition.”* If the House overruled Chandler v. 
Webster^ and substituted ” a rule like the more civilised rule 
of Boman and Scottish law, presumably some inquiry will be 
necessary to determine how much, if anything, of the £1,000 
the defendants ought to restore to the plaintiffs.”® 

Fibrosa appealed to the House of Lords. 

IV. In House of Lords 

At the outset of the argument. Viscount Simon, L.C., asked 
whether the company, having its seat at Vilna, must not be 
regarded as an alien enemy.® The appellants needed a licence 
from the Crown to proceed ; the House would continue with the 
hearing on that assumption, but wmlld expect such licence to 
be procured. Upon the suggestion of the Lord Chancellor, a 
licence was obtained from the Board of Trade. ’ If the appellants 

‘ [1942] 1 K.B., at 26. 

• lb., at 27. 

*[1904] 1 K.B. 493 ; lupra, 696. 

• Tb, This, said MacKinnon, L. J was the unsurcessful argument in the Teutonia 
(1871), L.R. 3 Ad. & Ecc. 394, 405, 406 : “ One may suspect that it may have 
been suggested by the very learned junior counsel for the defendants.’* (Mr. Arthur 
Cohen.) 

» [19421 I K.B., at 28. 

• [19431 A.C. 32, 36. When the action was tried and was before the Court 
of Appeal, Vilna (absorbed into Lithuania in October, 1939, which, in August, 
1940, was itself absorbed into Russia) had not been occupied. It was occupied 
in June, 1941, upon the Cerman invasion of Russia. 

’ 76., 39, 40. per Viscount Simon, L.C. But see the observation of Viscount 
Simon later in The Sotfrachi Oaee [1943] A.C. 203, 208, arguendo, doubting whether 
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were alien enemies, smy payment that became due would be 
regulated by the Trading with the Enemy Act, 1939.* , 

The appellants argued that if the court had power to imply a 
term frustrating th e contract, “ it must imply a reasonable term and 
not a term such as no commercial man would think of entering 
into.” A term which allowed the respondents, having suffered no 
loss, to keep the money, would not be reasonable. A taUni faiUtr*'* 
of consideration had occurred and the buyers were entitled to 
the return of their money — not ex contractu, but in quasi-eonbrcuA 
by operation of law, as a party who has not got what he bargained 
for. The doctrine of failure of consideration was not limited to 
cases where the contract was rescinded ah initio.^ 

For the respondents it was contended that Chandler v. 
Webster^ was good law and was too firmly estabUshed to be 
disturbed. It was not “ so manifestly wrong ” as to justify the 
House in overruling a decision followed for fortv years. The 
rule had great advantages : (1) it was easily understood and 
easily appUed by the commercial community ; and (2) it did 
rough justice between the parties in cases where some degree 
of hardship was inevitable. The rule had been accepted by the 
House of Lords in The French Marine Vase.* There was no 
fault on the makers^ part, and even if the consideration had 
wholly failed, the buyers could not reclaim.® 

In the Cantiare Casefi — ^it was said in reply — Chandler t. 
Webster^ was treated as open. In Bourne \ . Keane’’ the House 
had overruled “ a long standing line of authoiilies.” 

1. VisooTjNT Simon, L.C. 

(a) Rule in Chandler v. Webster 

On suspension, Viscount Simon, L.C. said that “ the ambit 
of the express condition is limited to delay in respect of which 
‘ a reasonable extension of time ’ might be granted. That 
might mean a minor delay as distinguished from a prolonged 
and indefinite interruption of prompt contractual periormance 


the licence in The Fibrosa Case obtained from the Board of Trade was “ regular/* 
The House accepted it, but ** it must not be taken that the House has laid it 
down that a < ompany domiciled in territory occupied by the enemy can litigate 
to its heart’s content provided it ohtams the consent of the Boai^ of Traae«^* 
See Viscount Simon’s seventh conclusion {i6., at 212) ; supra, 97, 151, 152, note 3, 

^ lb , 40 The appeal in The Sovfrachi Case had not yet come before the House, 

a [1943] AC 35.36 

>[1904] 1 K.B. 493, See also per Lord Esher, M,R.. in London Founders 
Association v, Clarke (1888), 20 Q,B D, 576, 581. 

* [1921] 2 A.C, 494, 623. » [1943] A,C . at 36 39, • [1924] A.C, 226, 

^ [1919] A*C. 815, 859, 860, per Lord Birkenhead, L.C, See principles laid down 
by Lord Buokmaster (at 874). 
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which the present war manifestly and inevitably brings about. 
During the war, a British subject could not lawfully agree to 
deliver c.i.f.' Gdynia and therefore the contract could not be 
further performed : “ A provision providing for a reasonable 
extension of time if dispatch is delayed by war cannot have 
any application when the circumstances of the war make dispatch 
illegal.”® 

Could Fibrosa, upon frustration, claim back the £1,000 ? 
The principle laid down in ChmMer v. Webster^ was that 
“ when a contract has been frustrated by such a supervening 
event as releases from further performance, the loss b'es 
where it falls, with the result that sums paid or rights accrued 
before that event are not to be surrendered, but all obligations 
falling due after that event are discharged.”* 

The proposition first appeared in Blakeley v. Muller & (7o.® 
Channell, J.. said : — 

“ It is impossible to import a condition into a contract 
which the parties could have imported and have not done so. 
All that can be said is that, when the procession was abandoned 
the contract was off, not that anything done under the 
contract was void. The loss must remain where it was at the 

' time of the abandonment. It is like the case of a charterparty 
time of the abandonment.”* 

The same view was taken by the Court of Appeal in The Civil 
Service Co-operative Society Case’’ where the Earl of Halsbury, 
L.C., concurred with Channell, J.’s judgment.® 

(b) Contractual provision in event of frustration 

In approaching the problem anew, said Viscount Simon, 
the first consideration was always “ the terms of the particular 
eontract,”^ Is the contract “ divisible ” ? Is a sum payable 
** in respect of completion of a defined portion of the work ” ? 
If so, that sum is probably not returnable if completion of the 
whole work is frustrated. Does the contract, on its true construc- 
tion, stipulate what is to be done, if frustration occurs, about 
money already paid ? If so, this “ governs the matter.”*® 

[1943] A.C., at 40, approving MaoKinnon, L.J.'s observation in [I942J 1 K.B. 
15, 28, on Jaekton't Case (1873), L.E. 8 C.P. 572, 587, and applying the dictum 
of Lush, J., in Oeipel v. Smith, L.R. 7 Q.B. 404, 414. 

• [1943] A.C., at 41, citing The Brtel Bieber Case [1918] A.C. 260 ; supra, 191. 

• [1904] 1 K.B. 493 ; supra, 596. « [1943] A.C.. at 41, 42. 

• [1903] 2 K.B. 760n. The court purported to apply Appleby v. Myers (1867), 
L.B. 2 C.P. 651. When, in the course of erecting machinery, the premises were 
destroyed by fire, both parties were excused and no liability accrued on either 
side. The price vxu not due until completion. Supra, 460, note 3. 

• [1903] 2 K.B. 762»i ; supra, 594. ’ Ib., at 766 ; supra, 696. 

• Ib., at 764, 766 ; supra, 696. ' [1943] A.C., at 42. 

»• lb., at 42, 43. 
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The rule that ‘‘ advance freight," if the voyage is not completed^ 
is not returned, is “ a stipulation introduced into such contracts 
by custom.”^ A fortiori, if the prepayment is eicpressly “ out 
and out ” : the cricket spectator cannot recover his entrance 
money where rain has prevented play, if “ expressly or by 
proper implication, the bargain with him is that no money 
will be returned.”* Since frustration may be explained as 
arising from an implied term, it was “ tempting to speculate 
whether a further term could be implied as to what was to 
happen, in the event of frustration, to money already paid.” 
But the parties “ could not be supposed to have agreed on a 
simple formula which would be fair in all circumstances ” ; 
in the absence of such agreement, the law must decide.* 

(c) When Long Standing Rule should be reversed 

The “ supposed rule ” in <J handler v. Webster^ has been 
“ constantly applied in a great variety of cases ” ; this was the 
first occasion on which the rule could be effectively challenged. 
The Scottish rule was very different. The Earl of Birkenhead, 
in The Cantiare Case, was careful to reserve the question whether 
Chandler v. Webster was rightly decided.* Lord Dunedin had 
referred to “ the different angle of approach from which an 
Eugli.sh or Scottish judge woiild look at the question ” ; English 
law was reluct.ant to or<ler the repayment of money once paid.® 
Lord Shaw vigorously denounced the propo.sition that the loss 
lies where it falls, as working well enough ‘‘ among tricksters, 
gamblers and thieves ” ; it was not the law of Scotland ! • 

It bad been aigued that the House .should not disturb a rule 
that had prevailed for nearly fortj”^ years, frequently affirmed, 
constantly applied — a simple rule against which the parties 
could, if they wished, expressly provide. “ Weighty considera* 
tions,” Viscount Simon observed, but “ our primary duty ” 
was to secure that the law was “ correctly expounded and 
applied.”’ Otherwise, “ the error may spread in other directions, 
and a portion of our law be erected on a false foundation.”* 
The rule has “ not escaped much unfavourable criticism.”* 

(d) Tmt Criticisms of Ride 

The locus classious was the judgment of Sir Bichard Henn 

• /6, See Thjrne v, Schiller (1871), L.R. (5 Ex. 319, 327, per Montague Smithy J., 
who Bpeaks of the payment an depending on an implied underetanding that it 
shall b(® made once for all, and shall not be subject to any contingency.” 

a [1943J A.C., at 43. ^ [1904] 1 K.B. 493 ; supra, 596. 

• f 1924] A.C. 226, 233 ; cited [1943] A.C. 45. 

[1924] A.C., at 247, 248. « /6., at 259 ; cited [1943] A.C. 44. 

7 [1943] A.C., at 44. * 76., at 45. 

• 75., at 45, citing The Uasskoe Cane, 10 LI. L. Uep. 214, per Atkin, L..T, 
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OoUios, M.B., in Ohemdler v. Webster^ : not a considered judgment 
yet one to be approached “ with all the respect due to so dis- 
tinguished a common lawyer.”* He regarded the proposition, 
that in such cases money could not be recovered back, as flowing 
from Taylor v. CcMweW ; yet there, no question of recovery 
arose, nor did Blackburn, J., in terms, affirm the proposition 
that “ the loss lies where it falls.” Collins, M.K., after saying 
that, until impossibility had occurred, the contract remains 
“ a perfectly good contraci up to that point ” and everything 
previously done in pursuance of it must be treated as rightly 
done, but the parties are both discharged from further 
performance of it,” continued : — 

“ If the effect were that the contract were wiped out 
altogether, no doubt the result would be that the money paid 
under it would have to be repaid as on a failure of considera- 
tion. But that is not the effect of the doctrine ; it only 
releases the parties from further performance of the contract. 
Therefore the doctrine of failure of consideration does not 
apply.”* 

The reasoning in “ this crucial passage,” said Viscount Simon, 
was open to two criticisms : — 

First, the claim to recover money on the ground that the 
consideration has totally failed, was not based on the contract ; it 
“ arises because, in the circumstances that have happened, 
the law gives a remedy in quasi-contract to the party who 
has not got that for which he bargained. It is a claim to 
recover money to which the defendant has no further right 
because in the circumstances that have happened the money 
must be regarded as received to the plaintiff’s use.”® 

The effect of frustration, it is true, is that up to that point the 
eowtraet remains “ perfectly good ” and anything previously 
done under it must be treated as “ rightly done.” But to 
redadm money on the ground of total failure of consideration is 
“ not to vary the terms of the contract.”® 

“ The claim arises not because the right to be repaid is 
one of the stipulated conditions of the contract, but because, 
in the circumstances that have happened, the law gives the 
remedy. It is the failure to distinguish between (1) the 
action of assumpsit for money had and received in a case 
where the consideration has wholly failed, and (2) an action 
on the contract itself, which explains the mistake which 

* £1904] 1 K.B. 493. 499. The prinoiplo (it should be observed) was restated 
Iqr Collins, M.R., in EUiott v. Crutthlrv 11904] 1 K.B. ."ifiS, S68. and this judement 
was approved by Lord Sumner in Th^ French Marine Case fl92l] 2 A.O. 494. 

* [1948] A.C., at 45. » (1803), 3 B & S. 820. 

« [1904] 1 K.B. 409 ; cited [1948] A.C. 45, 46. 

* [1948] A.C., at 46. « Ih., at 46, 47. 
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I tbink has been made in applying BugUsh law to this aubjedi^ 
matter.”^ 

Shme ; the plaintiff could not sue on the contract to recover a 
payment the consideration for which had failed : dehora the 
contract he covid sue. In Apphhy v. Myers, ^ after the fire^ 
both parties were excused ^m farther performance, and 
no liability ” accrued on either side, i.e., no liability under 
eowtracl ; “ the learned judge seems to have thought that hO 
action to recover money in such circumstances as the present 
could be conceived of unless there was a term of the contaract, 
express or implied, which so provided.”* 

“ Once it is realised that the action to recover money for a 
consideration which has wholly failed rests, not on a contractual 
bargain between the parties, but, as Lord Sumner said in 
Sinclair v. Brougham,* ‘upon a notional or imputed promise 
to repay ’ ; or (if it is preferred to omit reference to a fictitious 
promise) upon an obligation to repay arising fnim the circum- 
stances, the difficulty in the way of holding that a prepayment 
made under a contract which has been frustrated can be 
recovered back appears to me to disappear.”® 

Secondly, there is a distinction between cases where the 
contract is “ wiped out altogether,” e.g., because, being illegal 
at the start, it is void, and cases where superiremng impossibili^ 
releases the parties from further performance. Does this justify 
the deduction — ^Viscount iSimon asks — that the doctrine of 
failure of consideration does not apply where the contract remainn 
good until frustration ?* True ; the payor has had thb 
advantage, “ whatever it may be worth,” of the promise of the 
other party. In the formation of a contract, a promise may 
be the consideration. But in the law ot failure of consideraHon, 
and of quasi-contractual recovery, it is not the promise but the 
performance of the promise that is the consideration : 

> []94Jt] A r , at 47. 

* (1867), L.R 2 OP. 661. It was unBuccesBfuUv argued for the plaiutifT that 
in the ciroumstances of that case “ the law implies ” a contract to pay for the 
work done and the materials supplied (at 668) Blackburn, J., said ; ** The 
whole ouestion depends upon the true construction of the contract between the 
parties (at 668). Under such a contract nothmg could be recovered until the 
whole work was completed (at 659). 

The ludjjment ol the court below was reversed • (1866), L.R. 1 C.F. 616, 621, 
62*3, where Montague Smith, «!., had said that smoe the machinery, as it was 
erected, became the defendant’s property, there was an implied promise on his 
part to keep up the buildinsr, and the plaintiffs were entitled, as upon an impUoA 
cowtmet^ to be paid for the work done and the materials supplied. 

» 8c. Blackburn, J. ■ [1943] A.C., at 47. 

* fl914) A.O. 398, 452. “ All these causes of action ” (sc. to recover money 
paid under a mistake of fact, or for a consideration that has wholly failed ** arc 
common species of the genus asmmimt All now rest, and long have rested, 
upon a notional or imputed promise to repay.” 

« [1943] A.C„ at 47. • 16., at 48. 
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“ The money was paid to secure performance, and if 
performance fails the inducement which brought about the 
payment is not fulfilled.”* 

Otherwise, there never could be recovery for failure of con- 
sideration : has not the payer had a promise of performance ? 
But “endless examples”* show that where there was a promise 
which remained unfulfilled, money can be recovered as for a 
complete failure of consideration. In Rugg v. Minett,’* R bought 
oaslte of turpentine oil at an auction. The seller was to make 
up each cask to a prescribed quantity and only then would 
the property pass. R paid in advance on account, and after 
some of the casks had betm filled, a fire occurred. He was 
entitled to recover what he had paid towards the casks which, 
at the time of the fire, had not been filled. 

“ A simple illustration of the same result is an agreement 
to buy a horse, the price to be paid down, but the horse not 
to be delivered and the property not to pass until the horse 
has been shod. If the horse dies before the shoeing, the 
price can unquestionably be recovered as for a total failure 
of consideration, notwithstanding that the promise t.o deliver 
was given.” 

The same doctrine applied where the fiustratiug event was the 
“ cessation or non-existence of an express (Condition or state of 
things going to the root of the contract, and essential to its 
performance.”* 

“ I can see no valid reason why the right to recover prepaid 
money should not equally arise on frustration arising from 
supervening circumstances as it arises on frustration from 
destruction of a partievdar subject-matter.”® 

The rule in Chandler v. Webster^ was wrong and Fibrosa could 
recover their £1,000. 

This result, however, did not, in all cases, deal fairly between 
the parties. The recipient might have incurred expenses in 
part performance equal to, or ^eater than, the prepaid sum 
which he has to return. He might have executed almost the 
whole of the contractual w'ork which might be left on, his hands : 
“ the English common law does not undertake to apportion 
a prepaid sum in such circumstances.’” 

A C , fit 48. 

* Ib., referring to noffg in Bullon and lA'ake, Pteiedeiih of Plfwhng, 9th p<1., 263. 

•(1809), 11 East 210, 217. “The property had not passed,” said I/)rd 
Ellenborough, C.J., and therefore the buyers wore not bound to pay for them. 

■* Krtll V. Henry [1903J 2 K.B. 740, 748, per Vaughan Williams, L.J. 

» [1948] A.C., at 49, • [1904] 1 K.B. 498 ; supw, 596, 

• [1948] A.C., at 49, contrasting Partnership Act, 1890, s. 40, whereby, if a 
iMitnenhip is prematurely dissolved, a premium may be apportioned by the 
oonrt, “ as it thinks just.” 
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It most be for the Legislature whether proTiedou should be made 
for “ an equitable apportionment of prepaid moneys.” 

2. Lore Atkin 

(a) Problem stated 

Lord Atkin said that the contract came to an end when a 
state of war arose which caused an indefinite delay uncontemplated 
by the parties and the legal impossibility of delivery at an 
enemy-occupied port.^ “ The commercial adventure wa« > 
frustrated.” The legal effects of frustration were not determined 
for the first time either by the “ coronation cases ” or by the 
cases arising out of the last war. The principle of law is the 
same whether further performance becomes impossible by the 
perishing of the subject-matter or by the cessation or non- 
existence of an express condition or state of things going to 
the root of the contract and essential to its performance* : 

“ when a contract which is stUl executory on one or both 
sides is subject to frustration the law is that when the event 
happens the parties are excused from further performance, 
but have to give effect to rights under the contract already 
accrued before the happening of the event.’” 

Lord Atkin puts the problem in this form : A sells a horse to B 
for £50, delivery in a month, price to be paid forthwith, property 
not to pfuss until delivery, B to pay to A an agre<*d sum weekly 
during the month for the keep of the horse. The horse dies in 
a fortnight. A is excused from delivery, B from taking delivery. 
B must pay the suin due for two weeks’ keep. But what of the 
£50 T* The answer that would occur to most people was that “ the 
buyer ought to get his money back, having liad nothing for it, 
and the lawyer wouhi support the claim by saying that it 
is money had and received to the use of the buyer, being money 
paid on a consideration which has wholly failed.”® 

{b) Recovery not dependent on rescission 

Lord Atkin found difficulty in understanding how Sir Eiehard 
Henn Collins, M.R. — “this great lawyer” — concluded that 
the claim for money paid on a consideration which had wholly 
failed could only be made when the contract was “ wiped out 
altogether.”® For that proposition there was no authority. 
In numerous cases where no rescission has occurred, an action 
to recover money has lain.® 

’ [19431 A.C., at 60. 

“ Per Vaughan Williams, L.J., in Krell v. Henty [1903J 2 K.3. 740, 748. 

• [19431 A.O., at 80, 61. 

• Jb., 62, refwring to Chandler v. WAeter [1904] 1 K.B. 498, 499. 

• Jh., dting OUes v. Edward* (1797), 7 T.R. 181, whore the defendant negleoted 
to cord wood aold to the plaintiff and the plaintiff reewered on a contiact that 
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TJiat part of the judgment in Gkandter v. Web^ter^^ which 
rdused to allow the plaintiff to reclaim the sum paid on the 
ground of total failure of consideration, was wrong,** The 
consideration for the part payment was the promise to deliver ; 
until performance was excused the promise was effective. It 
was not necessary to use consideration in two meanings : — 

I understand by the phrase that the promise to deliver goods 
totally failed because no goods were or could be delivered, and 
that therefore a cause of action accrued to the appellants.^’* 
To give Webster judgment on the counter-claim was equally 
wrong. The right to receive the balance had accrued before 
frustration, but, if paid, it could have been recovered back ; 
the rule against circuity of action would have been a defence to 
the counter-claim.* Frustra petis quod mox es restituru^: 
‘‘ the expression aptly fits the English law in this respect.”^ 
In The French Marine Cast? the present question did not arise : 
no total failure of consideration had occurred but partial only, 
“ for which in law no pro rata repayment could be claimed.”^ 

(c) Where nothing received in return 

' In The Cantiare Case,^ the English law was treated as open in 
the House of Lords. According to Scots law, where a contract 
is frustrated, sums paid in advance can be restored “ and it 
is satisfactory to find that the English and Scots law now agree 


liad failed and that he had a right to end ’ Mv^g v. Mtnett (1S09), 1 1 East 210, supra ; 
NockfUs V. Crosby ( 1 825), 3 11. & C. 814, where subscriVnjrs to a Bchera© for esiablishing 
a tontine, which project the directors subsequently abandonotl, were entitled to 
recover the whole of the money advanced, without deduction of any part towards 
the expenses incurred ; Wilson v. Church (1879), 13 Ch. D. 1, 49, 50, where a con- 
cession to complete a railway haMng been revoked, bondholders wore entitled to 
their money back which was still in medw in the hands of trustees {pet Brett, L,J., 
for a statement of the general principle : “ where money is paid for a consideration 
which is to be performed after the payment, if that consideration wholly fails, 
the money becomes money in the hands of the borrowers held to the use and for 
the benefit of the lenders, and must bo returned ”) ; National Bolivian Navigation 
Company v. Wilson (1880), 5 A.C. 17(1, 185 (per Earl Cairns, L.C.) ; Johnson 
V. OoaJetl (1857), 2 C.B. (x.s.) 569, where the plaintifi* recovered his deposit paid 
for shares in a mine where the majority of the shares were not taken and the 
oonoem was abandoned ; Ashpitef v. Sercombe (1850), 5 Ex, 147, 161, 162, where 
a plaintiff similarly recovered his deposit — without deduction of expenses which 
the directors had incurred—for shares in a railway company which had been 
abandoned for want of sufficient subscribers (per Patteson, ♦!.. delivering the 
judgment of the Court, Patteson, Coleridge, Maule, Cresswell, Wightman, Erie 
and Williams, JJ.— “all masters of the common law,” per Lord Wright [19431 
AC., at 66) ; Devaux v. Condly (1849), 8 C.B. 640, where the plaintifis recovered 
a sum overp/iid for goods delivered. 

1 [1904] 1 K.B. 493, a [1943] A.C,, at 53. 

* Cited by Lord Dunedin, in The French Marine Case [1921] 2 A.C, 494, 611, 

* [1943] A,C., at 64. * [1924] A.C. 226. 
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on this point. Whether the defender conld daim a|^ 
adjustment for expenses was not decided.^ 

That this rule may cause hardship is “ incontroyertible ; 

“ One party may almost have completed expensive work; 
he can get no compensation. The other party may have 
paid the whole price, and if he has received but a slender 
part of the consideration he can get no compensation. At 
present it is plain that if no money has been paid on the 
contract there is no legal principle by which loss can be made 
good. What is now being decided is that the applioation of 
an old-established principle of the common law does enable 
a man who has paid money and received nothing for it to 
recover the money so expended. At any rate, it can be said 
that it leaves the man who has received the money and gives 
nothing for it in no worse position than if he had received 
none.”® 

The contract could provide for “ the risk of frustration.” The 
general doctrine is “ independent of a special contract and 
only comes into play when further performance of the latt^ 
is precluded.” This doctrine is that 

“ the njan who pays money in advance on a contract which 
is frustrated and receives nothing for his payment is entitled 
to recover it back.”-* 

3. Lord Russell of Killowen : Where Rule 
Still Applies 

Lord Russell of Killowen, observed that “ the rule in Chandler 
V. Webster* should rather be called 

“ the rule (to put it shortly) that in cases of frustration loss 
lies where it falls, or (at greater length) that where a contract 
is discharged by reason of supervening impossibility of 
performance payments previously made and legal rights 
previously accrued according to the terms of the contract 
will not be disturbed, but the parties will be excused from 
liability further to perform the contract.”* 

Collins, M.R., did not purport to be laying down new law. 

“If no such money has been paid the rule must apply ; 
for I know no principle of English law which would enable 
either party to a contract which has been frustrated to 

» [19431 A.e., at 64. 

‘ Ix>rd Hunter (the Lord Ordinary) bad permitted the defenders to amend their 
pleas to counter-claim expenses, “a proceeding,” said Lord Atkin, “which in 
any event I do not understand ” («(.). He added that there seemed no direct 
authority for this m Soots law. and *' a dictum of great weight against it in fPiiiiam 
Watson and Co. v. Shankland (1871), 10 M. 142, 162, per lx»d President Ii^tlis; 
“ andif lamnotliteralusatall, 1 shall be entitled to repetition of the whole lulvance, 
however great his evpnnditure and consequent loss may have been.” 

»E1943]AC..at66. « [1804] 1 K.B. 498. 
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receive from the other compensation for any expense, or 
indemnity from any liability, already incurred in perfonning 
the contract. S'or could moneys paid before frustration 
be recovered if the person making the payment has received 
some part of the consideration moving from the other party 
for which the payment was made. In such a case the rule 
would still apply.”* 

In the present case the consideration moving from the manu- 
facturers was either delivery or the promise to deliver. Delivery 
was the consideration but, on any view, no part of the 
consideration for which part of the price was paid reached 
Fibrosa.^ 

Why, then, should Fibrosa not be entitled to get their money 
back when the consideration had wholly failed f 

“ This is a right which in no way depends on the continued 
existence of the frustrated contract. It arises from the 
fact that the impossibility of performance has caused a total 
failure of the consideration for which the money was paid.”® 
The right to recover money paid for a consideration which 
had failed does not depend on the contract being void ab initio : 
“ the money was recoverable under the common indebitatus 
count as money received for the use of the plaintiff.”® 

It had been submitted that money paid for a consideration 
which had failed was only recoverable when failure was due 
to fault of the other party. On the authorities the submission 
was ill founded.* 

“ The rule that on frustration the loss lies where it falls 
cannot apply in respect of moneys paid in advance when the 
consideration moving from the payee for the payment has 
wholly failed so as to deprive the payer of his right to recover 
moneys so paid as moneys received to his use, but . . . the rule 
will (unless altered by legislation) ai)ply in all other respects.”® 

4. Lord Macmillan : “ Two wats of Thinking ” ^ 

Every system of law. Lord Macmillan declared, must define 
the consequences of frustration. That frustration releases 

~ [1943] A.a.'atler 2 76., at 66. 

’ lb., at 57, citing Wright v. Newton (1835), 2 C. M. A R. 124, 127, where the 
pnrchaaer was entitled to the return of bis deposit when the contract of sale, 
which was conditional, was defective. 

* Ib. See Jenka’ Digest of Engliah Cioil Law, vol. I, s. 736 ; BvUen and Leake 
(1868), 3rd ed., 49 ; money irrecoverable “ where the consideration fails partly 
tiiiough his own default,” citing Straton. v. IlaetaU (1788), 2 T.R. 866, .370, per 
Boiler, J. : “in order to recover money in this form of action, the party must 

nriiow that he has equity and conscience on his side, end that he could recover 
in a court of equity,” eed quaere ; Strag v. Bueeell (1869), 28 L.J. Q.B. 279, 288, 
on which, see Stable, d.’s comment in The Diee Oaae [1939] 1 K.B. 724, 743, 744. 
And see Sigalae v. SOmeixerisehe Reederei A.O. (1942), 72 Id. h. Rep., 265, 268, 
per Atkinson, J. 

* Tb., At 67, 
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both parties from further performance of any of the stipulations 
of the contract^ is agreed. Kach must fulfil his obligations until 
impossibility supervenes. Must the law stop there ? If money 
has b<^en paid, or work has been done, or habUities have been 
incurred, must the parties be left where they stood — the event 
being treated as a “ mere accident — when the contract was 
frustrated?^ On the other hand, the law may “ endeavour to 
effect un equitable adjustment between the jiarties.’^^ 

either of these solutions can be “ productive of complete 
justice*.^’ To leave matters as they stood may mean gi’cat gain 
to one part> and great loss to the other : “ a confession of 
impotence in the face of a problem deemed to be inextricable.’’ 
Ji^emo debet locupldari aliena javiura. To attempt to restore 
the status quo ante is “ to attempt the impossible.” 

At best some sort of equitable accommodation can be 
achieved vliich must inevitably fall short of complete justice. 
TIh‘ pro(‘ess is souglit to be rationalis(‘(l on a theory of quasi- 
c'ontract. The parties have made no provision in their 
contract for the ev(‘nt which hius frustrated it, so the law 
implies for them vhat it assumes they vould liav(* agreed 
on if they had had the unforeseen eonl ingen ey in contemplation 
vhen they entered into their contract. On another Anew, 
restitution is regarded as a separate principle of the law 
independent of contract. ’ 

Tiie law of Scotland, following Homan law, lias accepted the 
primaple ot restitution. The law of England has adopted 
the first method : ” each party shall be left as he stood, despairing 
of the practi(*ability of eonjeeturing and enforemg what tl^ 
parties might be assumed to have agreed on if they had con- 
tem])laled and provided fur the unforeseen contingency.”* 
Th(' rigour of the doctrine^’’ hoAvever, lias been character- 
istically mitigated in one instance — wdiere, under a contract, 
money lias been iiaid by one party to another for a consideration 
whi(‘h has completely failed. The right to recoA'cr such sum 
under the eommoii indebitatus count for money reeei\^ed has 
long been fully recognised.^ 

5. Loki) WiaGHT 

Lord Wright/ — ‘Mhe greatest Mansfieldian of them alt”* — 
declared the trichotomy of contract, tort, and quasi-contract : 
“ any civilised system of law is bound to proAude remedies 

1 [1943] A.C., at 68. 

2 76,, Lord Macmillan quotes from Pufendorf, Law of Xature and Jfi'ationSf 
1672 (English trans. 1703, p. 226), for this doctrine of restitution stated in ite 
♦broadest terms.** 

» 76., at 69. 

^ 76., at 61, citing Bullm and Leake (1S68), 3rd ed., 44 et seq. See at 48 et 
* Lord Mansfield JRevmkd, in Mr. Justice Shientag*8 Mcmbkrs of Legal Tktmght 

41 
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for cases of what has been called unjust enrichment or unjust 
benefit, that is, to prevent a man from retaining the money 
of or some benefit derived from another which it is against 
conscience that he should keep. Such remedies in English 
law are generically ditterent from remedies in eontrai't or in 
tort, and are now K'co^ised to fall within a third category 
of the common law which has been called quasi-contract or 
restitution.’’! 

The “ root idea ’’was stated in i?. E. Jones, Ltd. v. Waring atid 
OiUow, Ltd ,^ — concerning “ a particular species of the category,” 
money paid under a miUalte of jact. Anotlier class is where there 
is prepayment on account of consideration for the performance 
of a contract which becomes frustrated — so that the money 
never becomes due. “There was in such circumstances no 
intention to enrich the ])ayee.” (Taims to recover money paid 
for a consideration which has failed arc assumed by Holt to be 
commonplace.’ 

(a) Lord Mansfield : “ The Law implies a Debt ” 

“ The basis of the modern law of (juasi-contraid ”* is found 
in the statement of Lord Mansfield in Closes v. Macferlan^ : 

“ If the defendant be under an obligation from tlie ties of 
natural justice to refund ; the law implies a debt, and gives 


(1943), New York, 154. Set* Ugal and JtW/CAv 12 : 

It did not occur to me at hist th.it 1 t*) some e\tcnt alijxnjiitr myself 

after a long interval of tunc in these matters m ith tli.it gn* it judge, Ltntl M.inslield, 

perhaps the greatest ol the English judges.” 

^[1943] A.O , at 61. ‘ ... unju&t eiuichment has no relation as a junstio 

ooneeptkm Mith contract at all . . . the dichotomy do4*s not conespoud to any 
juristic classification, and is of no significance fui (.orniiioii law do( isions.” {Legal 
and Address* s I."),) 

For definition of quati-contiact, see Proftssoi P. H. A\ infield, The Proinnce 
of the Law of Tort (1931 ), 1 Pi. 

® [19261 A.C. 670, 696. Lord Sumner said, referring to Kelly v. Solan (1S41),. 
9 M, & AV. 58 {per Parke, B.), “ The executii\ of {solan ouglit to have known, 
and probably did, that the company had cancelled the policy, and was making a 
mist ake m pa vmg again. 1 1 so, tliere was no real intention to eni ich her. 8o hei e : 
Waring and felUow, Etd., must betaken to have known that tlones. Ltd., w^cre 
not their debtor's. If so, and without more, them w'as no intention of making 
the £5.000 theirs in any event.” 

» [1943] A.C., at 61, 62, citing IJolmea v. Hall (1704), Holt 36 : 0 Mod. 161. 
See Jackson, The Ihatory of Quaat-Contract in Kvghah Law (1036), 43, 84. 

* [1943] A.C , at 62. 

* (1760), 2 Burr. 1005. The question was whether the plaintiff could leoover 
for money had and received^ or must bring a special action upon the contiaet. The 
£act8 were admitted. Closes had endorsed to Macforlan four promissory notes 
made to Moses Chapman Jacob for value recenod in order to enable Macferlan 
to recover in his own name against r..T. Before endorsing the notes, Macferlan 
assured Moses tiiat hi^ endorsement ” should be of no prejudice to him,” and 
signed an agreement that Moses should not be liable and should not be prejudiced 
by such endorsement. Nevertheless, Macferlan summoned Moses into tlie court 
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this action (se. indebitatuB asBumpsit) founded in the equity 
of the plaintiff’s case, as it were, upon a contract {‘ quasi en^ 
coniractUj^ as the Koraan law expresses it).”^ 

Lord Mansfield had “ sought to rationalise the action for money 
had and reotuved and gave typical illustrations : — 

** It hes for money paid by mi»stake ; or upon a consideration 
vluch happens to fail ; or for money got through imposition 
(express, or implied) ; or extortion, or oppression, or an 
undue advantage tiikeii of the plaintiff’s situation, contrary 
to laws made for the protection of persons under those 
(ucuuistances. In one word, the gist of this kind of action is, 
that the defendant, upon the circumstanees of the ease, is 
by the tics of natural justice and equity to refund the 
rnoiK^v/'^ 

la>td Mansfield did not sa\ — Lord Wright points out — that 
the lai\ implies a promi^(^ • — 

of (< »!'•(. 1011 < o tis the omloiMi of eadi note* That court reiootod tlu Hofenco 
settin*^ up the* ncrioomoiit, anti pulcrment Virunst Mom'^ on * the fact 

of » luloiHome^nt Ho paid the moiio> into (ouil and Maclorlin took it out 
Mosos ti t n bioupfht an action before l,oid Mansfield at piuts uheio a xerdict 
wi> loiin 1 for him, subject to the opinion of the court, whcth»‘r th ^ mono} could 
be recoMiod m the prc'^en* form of action or must bo reco ere(l })t an action 
brou*.} ♦ on the special utriccment L(>rd Mtnsfield t< oJ, time to adwsc* ” The 
fir^t <fh, it ;/? was tint wlitrt dihi would not he, as heie, assumpsit would not he. 
Foi tlui theic‘ was no foundation at l(K)H) PJa nhpitiott was that 

no a•^^tHp^it liO't e\copt upon expuss or implic I couiiut here no contiact 

could bt i»TCMimcHi The answer gnem is quoted in the text 
1 2 Ihiij, at 1008. 

^ Llhldj AC, It ()i 

, it 1012 lire actual decision m Jfov/ s \ Mmftilan is reg iiUed us wrong. 
Moiu N p id nndei compulh’on of h gal pnuess cannot be ieco\erod See ^kifukigt 
op ( if . 1 15, note 84. citing, inter aUn, Holdawoith, History of hnqhsh Lau^ \ oi, 12, 
545, 510, Manwtt v. Ham} Ion (1707), 7 TR 200, Phillipi Ihoita (1795), 

2 11 111 114. Lord Mansfield did not draw a distinction l»etwoen moricv paid 
undei i mistake of lau and money paid under a mistake of fact , Jackson, 59. 
See Wniiuld, Quasi Contract anting front Compulsion (1944), 00 L Q R, 341-355» 
at 342, note 10. 

Following a locommendation by the New Yoik State Law RoMSion Commission 
m 1942, a new section was added to Ci\il Practwe Act, s. 112 (/) {Shtentag^ 136, 
note s >) - 

“ Relief against mistake of law. Mlien relief against mistake is sought 
m an action or proceeding or by way of defense or coimtorclaim, relief shall 
not be denied merely bt'cause the mistake is one of law rather than on© of fact/’ 
In America the trend has been to follow Lord Mansheld. The JR^statenient of 
MeetUiUion sets forth a “ definite system of rules just like the rules of contract or 
tort. The basis of the remedy, whether at law, or in equity (by w ay of constroctivo 
tnist, equitable hen or subrogation) is the restitution by the defendant of wliat 
would be, if not restored, an unjust enrichment ’* (op. ci^,, 137). 

*[1943] A.C., at 62. For the meaning of obligation^* see Preface, Hazeltme, 
in Jackson, xvn. And see Jackson, 129 : — 

The essence of contract has thus come to be agreement whilst the easeneo 
of quasi-contract has remained a duty imposed by law irrespective of agreement/’ 
Contract ” was not treated comprehensively until 1807 ; only m 1859 did the 
first treatise on Tort ** appear : Leavey A ScoU, m 54 L.Q.K. 33. For a short 
account of the mam works on quasi-oontract, see ib., at 34 


AIa 
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“ The law implies a debt or obligation wliieb is a difterent 
thing. In fact, he denies that there is a contract. The 
obligation is as efficacious as if it were upon a contract. The 
obligation is a creation of the law, just as much as an obligation 
in tort . . . The obligation belongs to a third class, distinct 
from either contract or tort, tliongli it resembles contraiit 
rather than torl.’?^ 

Lord Mansfiehrs statement, desx)ile i*riticism, remains : 

** Like all large generalisations, it has and rt'CM^ived 

qualifications in pra(*tice. . . . The standard of Avhat is 
against conscien(*e in this context has l)e(*onie mor(» or less 
canalised or d(dined ; but in substan(‘c the juristic concept 
remains as Lord Mansfield left it.”^ 

(b) To prevent “ mijuat enrichment 

The gist of the action is a debt or obligation implied, or 
more accurately, imx)osed by law in much the same way as the 
law enforces as a debt the obligation to ])ay a statutory or 
customary impost.”^ Indebitatus assumpsit involved at least 


^ See note 4, f^upra^ nt ]). (J43. 

2 /6., at Ca. For a aitiqiie of Mosos v. Macfetlan, sot* WiniieltL 127-135. 
Indebitaiss assumpsit, ai)i)liod, after Shah's Case (lOOl), 4 IU*p. 94rt, to “every 
contract executory’ ” including a contract genuinely implied. It w’as later e\U*ndotl 
at the beginning of the eighteenth eentui'j — not without n struggle - to include a 
contract “implied bylaw ” (Winfield, 124;. Holt,(\tl., was rritieal : “ the nolion of 
promises in law was a nn‘taphy8ieal notion, for the law makes no promise* w'hore 
there is a promise of the party “ ; Starkr v. (^heesewan (1009). I h<l* Havni. 538. 
Lord Mansfield rescued quasi-c oiilract fiom “ the marsh of technicality ” (U’inliold, 
127). He ga\e it “a new’ centre of gravity.” The test he set up was “ nebulous 
and its application diflioult, yt‘t it was “ a great improvement on the theoi-y of 
fictitious contract.” “ AV 0 (quo et bono ” and “ natuial justice ” wore a “ source 
of confusion” and wore difheuit to apply (at 128). Aeqinim ef honum has no 
reference to “equity,” but means what is “fair and reasonable ” (at 130, (itiug 
Sinclair Brougham [I914j A.(’. 308, 417, per A’lscount IKildane, L.C’., and at 
464-450, per Lord »Suniner ; Hanbury (1024), 40 li-f^K. 34-3t>;. 

The principle was severely cntieised by Lortl Sumner (when Hamilton, L.J.) 
in Baylis v. Bishop of London [1013] 1 Ch., at 140, and by Scrutton, L.J., in 
Holt V. Marmim\\m\ 1 K.E., at 513 (Winfield, 132). 

Professor Winfield observes, liowever, that a judge must often decide what is 
“ reasonable,” and “ what docs * reasoniiblo ’ mean if it does not connote mquum 
et honum, or, * justice as b<*tweon man and man ’ V ” (at 133). Lord Sumner, he 
thinks, meant that “ the main lieads of quasi-contract have become so well settled 
that there is much less room for exorcising in it the juirely creative side (»f jiulicial 
discretion ...” (at 134). “ But it does not follow' tliat no instan<’t‘S can occur 
nowadays in the law of quasi-contract in which tin* judges must fall back upon 
* natural justice,’ aequurn et honum, or ‘ justice as between man and man,’ loose 
and ambiguous as these phrases may be ” (i6.). 

Mr. Justice fShientag, in Lord Mansfield Revisited, devotes an illuminating 
section to quasi-contract : “ In his deciBions on this subject he left liis eternal 
mark on the law ” (Moulders of Legal Thought, 133). 

® 76., at 63, citing Bullen and Leake (1868), 3rd ed., 36 : “ There is therefore but 
one form of indebitatus count, which comprises all the advantages of both forms 
under the old procedure [sc» of debt and assumpsit] ; and the action of indebitatus 
ussumpeit is virtually become obsolete.” 
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two averments ; the debt and the promise. The debt was the 
refill cause of action ; the promise was fictitious but necessary 
to enable the “ convenient and liberal form of action to be 
used. Since the (Common Law Procedure Act, 1852, “ this 
fictitious assumpsit or promise was wiped Lord Atkin, 

in Tfu' United Australia Case, observes of th(^ bluikiimiler : — 

The man has my money which I have not delivered to 
him with any real intention of passing to liim the property. 
1 sue liini because ho has the actual property taken . . . 
Tiuvse fantastic resemblances of contracts invented in order 
to meet requirements of the law as to forms of action which 
have no^v disappeared should not in these days be allowed 
to aiTe('t actual rights. When these ghosts of the past stand 
in the path of justice clanking tlieir mediaeval chains the 
proper (*ourse for t h(" judge is to pass through them iindeterred/^^ 

Yet, Lord Wright continues, “ the ghosts of the forms of action 
have been allowed at times to intrude in the w^ays of the living 
and impede vital functions of the law.*^^ Thus, in Sinclair 
V. Brougham^^ Lord Sumner had said that actions for money 
had and received “ rest, and long have rested, upon a notional 
or imputed promise to repay.^’ The statement was obiter^ 
and was “ only a w^ay of describing a debt or obligation arising 
by construction of law. 

The claim for money had and received always rented on 
a debt or obligation which the law implied or more accurately 
imposed, whether the procedure actually in vogue at any 
time was debt or account or case or indebitatus assumpsit 


1 See note 3, svpra, at p. 644. 

* United Australia, Ltd. v. Barclays Rank Ltd. [1941] A.C.l, 29. See 
Lord Wright’s Essay (1941), 67 L.Q.R. 184-202, at 184, 185. 

« [1943] A.C., at 63. 64. 

^[1914] A.C. 398, 162. See Lord Wright, Legal Essays and Addresses, 1-33. 
The case was “ priraanly significant upon the J('ading principles of the equitable 
jurisdiction of the court in relieving against unjust enrichment or to achieve 
restitution” (at 1). A building society engagi^d in hanking, bomwed money ultra 
vires ; it incurred heavy losses and went into liquidation. I’Ue depositors could not 
rank as creditors. No claim lay for money lent or for ri^payment in quasi -contract. 
Since the money uas not identifiable, Wt was incxtiioably mixed with other 
mou(\v, the court granttnl the equitable remedy of a “ tracing order.” That 
the shareholders should he enriched at the depositors’ expense was unreasonable. 
The assets* after outside cn^ditors were paid, w'orc^ ordered to bo divided pari paam 
among shareholders and dt'poaitors in tho proportion (»f their contributions ; since 
there had been a loss it should bo borne equally (at 4, 6). 

Tho importance of the ease is that it demonstrates a category of claims 
distinct from contract, or tort, or tnist . . . the essential principle of which 
IS that the defendant should nut be unjustly enriched at tho expense of tho 
plaintiff. Tho test of recovery is not tho loss to the plaintiff, but the gain to 
the defendant, though in general the loss fixes a limit. Emphasis is to be 
placed on the word unjustly ” (at 2, 3). 
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Eyen the fictitious assumpsit disappeared after the 1852 
Act/’i 

Lord Wright preferred Lord Suniner\s explanation in Jones^ 
Gase.^ Lord Sumner's words ha<l not “ closed th(^ door to any 
theory of unjuKst enriciiinent in English law.”* The acdion for 
money had and reecdA cd is still used 

“ as a practical and us(‘ful, if not (*oin])lct(' or ideally ])erfect, 
instrument to prey<*nt unjust (‘nrichmeni, aided hy the 
various metbocis of t(‘<‘hnical equity wliieh are also mailable 
as they were found to lx* in Sinclair v. Bronijham.^’^ 

(c) “ Failure in Coniraet JUrformance ” 

Must tht‘ court stay ils hand in an ordinary (*ase ba* the 
repayment of money paid in ad^anee on account of the jar/tdiase 
pri<*e, merely because thromjh hnpossihilify oj perjonnan* ^ , tim 
considcTalion has fail(‘d ? 

The defendant has the jdaintiffs inonoy. There v no 
intention to enricli him in tlie c^enls which happiau'o. >^’o 
doubt, wijcr(‘ money is paid under a (ontiact, i( cun laily be 
claimed back as ior failure of eonsideration ^^llere the contra<‘t 
is terminated as to tlu^ future.”-^ 

Eor example : Where tin* contraet is dKsolvcd by frustiation or 
impossibility, or becomes abortive v^itliont faiill on t!i< nart 
of the ])laintilT, where tin' considtcalion if entir(*, liu • niirely 
failed, or where, if it is severable, it has entirely failen as to 
the severable residue.”^ 

^ [1943] A.(\, at (>4, pf>r Lord Wright. Had Lo^d miuuhvi, on tho -«<' d ’ . Lord 
V'iight aehs (1941), 57 L.Q.K. 799. 2CKi — ‘ ioi Iho moment hy mtidoit on »tU#d 
to notice the AcIh of 1S.)2 and 1S73 ? If ko, uh 0 said ooiiti not • ai^'Otute a 
procedont, oviu if it li*id In on what it vias not, jua thing nioie than inoo 
thm. Jn the London Sheet Tmmv'nyb ('o. \. Lumlon County CouunI j A.C’. 
.375, 380, Lord Halslmry obser\ed that an omisHion ot thi-t naturo woiihi f oh>.titute 
a mistake of fact and the court would be* bound to ,ici njion t he law as the\ tound it. 
I regret that thoBe dicta arc* »till quoted by learned authors and by judj;(*>. Hut 
I trust the opinions of the Lord Chancellor and J^ord Atkin ” [«c. in tin* f'nited 
Australia Case [1941J A.C. 1] “ will end that piactice.” 

See also Young v. Bristol Aeroplane (’o., Lid. [1044] 1 K.H. 718, 729. 730, per 
Lord Greene, M.R. (speaking of the junsdictnni of the (V»urt of Appc^al) : - 

. Where the court ift satisfied that an earlier decision >vaH given in 
ignorance of the terms of a statute or a ride ha\ ing the force of a statute the 
position is very different. If cannot, in our opinion, be right to say that m such 
a case the court is entitled to disregard the statutory provision and bound 
to follow a decision of its own given when that provision was not present to 
its mind.” 

The exception is thus summarised : — 

“ (3) The court is not boun<l to follow a decision of its owm if it is satisfied 
that the decision was given per iwuriam.^' 

® [1926] A.C. 670, 696 : there was no real intention on the company's part to 
enrich her ” {sc. Solan’s executrix in Kelly v. Solari (1841), 9 Jkl, & W. 64, 68). 

* [1948] A.C., at 64. 

^ Ib., at 64, 66, citing jRwpg v. Mimtt (1809), 11 East 210, 218 ; supra, 636- 
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The claim for repayment is not based on the contract 
which is dissolved on the frustration, but on the fact that the 
defendant has received tlie money and has in the events 
which have supervened no right to keep it. The same event 
which automatically renders performance of the (consideration 
for the ])ayment impossible, not only terminates the contract 
as to the future, but terminates the ri^>ht of the payee to 
lelain the money which he lias received only on the terms of 
the contract ])erformiin(*e.”^ 

Neither upon rescission nor upon frustration is the (contract 
** vijM^d out or avoidc^d ab 

The rigid in such a (‘ase to (‘hum repayment of money 
paid in ad\auc(‘ must in principle*, lu my judgimmt, attach 
iii the inoTm‘nt of dis^dulion. Tin* pajiuent was originally 
conditional. The (‘onditioii of retiiining it is eventual i>er- 
tornia!i(*e. Ac('ordingly, when that condition f (ils, the right 
to r<dain tlie inom‘y muM simullaiieou^iv tail. It is not like 
a clami for damages for brea^di of tin* contract, which would 
een<nali\ differ in measure and ammint, nor js it a claim under 
tlK‘ (‘onlract. It is in tlnvuT and <‘\]>re'^sed to be a claim 
to iccover money r(‘ccjved to the u^e of the plaintiff."*^ 
idaims lia>(‘ bemi entert<unetl for r(‘covery of Diou(‘v paid 
whore the contract had come to an <‘nd after the money was 
paid. I)(‘p()si1s ha\(* been re(*o^(*red — even under a contract 
by deed for the jUirrhaM* of an ('staKs- The failure of the 

‘ I HUtlj A (\, «t Im. herd \\ fji*ht quoto LomI H ddan\ L , in It Jianh * 
of (^iHfida \. M. [1913] A.(\ 283, 290 “ It is a \ull-esta Wished principle of the 

Ktu hsh common that v^}lotl money hss lo cn<nl by one j* ns mi which 
m juslKo and cqmtN bclon'j fo loiolhcr, under cucum*>tatuMM which rtnder the 
itnoipt ol d a roK'ipl by tho dcfondaiit to tho use of the pluntiff, the latter may 
ieoo\er as for inomn hid and loionol to hi^ iiso. The jirinciplo evtends U) 
where the monev has beim paid lor a consideration that has failed.** 
l^ad Haldane lefms to the {udKmeiil of Ilrett, l4.J., in v. fVmrch (1879), 

!.'» Cli. 1). J, 49 : nioiiej hail been ])aid to borun\ers in cousidei ation of a scheme 
to bo (.iirwHi out after payment ; the achmno became abortive , the lender could 
claim the letuni of the monev as hehl to his uso {athrmod fiub nom, NfUlonal 
liohiian Xaviqathon Company Wdson (ISHO), 5 AX\ 17b, 185, per Eail (Jairas, 
L.C\). Lord Wright analyses Ashpitel v. Sacombe (1850), 5 E\. 147, 102, citii^ 
trom the judgment of Patteson, J. : “ Thero seems no doubt that tho plaintiC 
having paid his money for shares m a eoneoni which never came into existenoe, 
or a sohemo which w'as abandoned Wffore it was earned into execution, paid it on 
a consideration which has failed, and may recover it back as money had and 
received to his use, unless he can be shown to have consented to or acquiesced 
in tho application of the money which the directors have made,*’ Johnson v, 
(hslett (1857), 3 C’.B. (^(.s.) 569, 594, is also cited. 

“ 11943] A.C., at 07, citing OreviUc v. Da Coala (1797), Peake Add. Cos. 113, 114* 
Where A agreed to sell an estate to B and the Lord Chancellor afterwards ordered 
a resale, iJord Kenyon held that, even though the contract was under seal, B 
might rescind the contract and bring an action for money had and received, to 
recover back his deposit. The defendant held this money against consdenee^ 
and therefore might be compelled to refund it by an action for money had aod 
reodved*’* 5^ the reporter’s note* 
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consideration need not be due to the defendant’s breacli of 
contract or misconduct. 

“ Impossibility of performance or frustration is only a 
particular type of funuimstauce in T\]iich a party ^ho is 
disabled from performing lus contract is entitled to say that 
the contract is terminated as to the future and in whieli 
repayment of money paid on account of performaiH‘e may be 
demanded.”^ 

(d) Whejr Contract i rdadcs repajfmcnt 

The contract, however, may expressly or by nc^eessary implica- 
tion exclude repajmeni even though the consideration fails. 
Thus, advance Jr eight is not rceoverabh^ if delivery is pre\ented 
by act of God, perils of the seas^or other (‘xeejited cause* : The 
irrecoverable nat ure of t he payment is there det ermiiied by (*iist om 
or hw, unless the eontra(‘t provides for the contrary.”^ 

In the* present ease the prepayment was not irre(‘Overable by 
custom or rule of law^ or by express or implied terms of the 
contract : It wiis paid on account of the price. It w'as not 

paid out-and-out for tlie signing of the contract.”*^ 

(e) Chandler v. Webster criticised 

In Chandler v.Webster^ Sir Bichard Henn Collins, M.E., ignored 
the principles and authorities upon the action for money had 
and received . . . though the claim w^as to recover as on a 
total failure of consideration.”® His prepayment the hirer 
should have recovered ; he should have been exonerated from 
liability for the balance. 

The claim for money bad and received is not, in my 
opinion, a claim for further performance of the contract. It 
is a claim outside the contract. If the parties are left where 
they are, one feature of the position is that tlie one wlio 
has received the pr(*payment is left in possession of a sum 
of money which belongs to the other. The frustration does 
not change the jiroperty in the money; nor is the contract 
wiped out altogeilKT, but only the future performance.”® 
Sir Biehard Henn ('ollins, M.B., had referred to the diflieulty of 
constructing a hypothetical contract and of w^orking out wdiat 
the riglits of the ]}arties should b(‘. “ Tliis way of envisaging 
the matt<*r,” said Lord Wright, did not “ accord with the true 
po'-ition.”® 

^ [1943] A.V., at 67. See WilUbton, s. 1974 , tnfra, 701. 

^ lb,, citing A (Case 271) (1083), 2 Sh(n\or 283, per ftaumiors, C.J. ; Jii/rve 
V. Hchlltr (1871), L.K. 6 K\. 3J9, 327, ptr Montague Smith, «1. ; Altmn \, Ihtsiol 
Marine Imurajite Company (1875), I A,V, 209, 253, per J^orcl Selboumo. 

« [1943] A.O., at 67, 68. [1904] 1 K.D. 493, 499. » [1943] A.C., at 69. 

• 16., at 70. 



TKB FIBEQSA OASS 


“ As frustration is automatic, so equally the claim f# 
money had and received here follows automatically.”^ 

Lord Wright points out that Chandler v. Webster,'^ has been 
criticised by Williston® and is not adopted in The BegtaiemerU.^ 
The law of the United ytates seems, moreover, “ to go beyond 
the mere remedy of claims ior money had and received and allow 
the recovery of tlie valu«> of ihe benefit of any part performance 
rendered while performance w'as possible.”® How far such a 
claim h<isb(‘en admitted in English Law' was “ not clear.” How 
far, if at all, it was open in English law that “ the jiayer who has 
paid in advance should give credit to the extent that he is 
lucraUis by any part perfonnance,” Lord Wright refrained from 
discussing.* By ^'•failure of (‘cmsideration '' both English and 
Scots law mean a failure in the contract performance.” 

(/) Imperfections of the Law 

The recipient, however, may be exposed to hardship if he 
has to return the money although he has incurred the bulk of 
the expense and has the goods on his hands. The Enghsh rule 
works but “ a rough justice ” : 

“ It was adopted in more primitive times and was based 
on the simple theory that a man w’ho has paid in advance 
for something w'hich he has never got ought to have hi$ 
money back. It is further imperfect because it dex>ends 
on an entire consideration and a total failure. Courts of 
equity have evolved a fairer method of apportioning an entire 
consideration in cases where a premium has been paid for a 
partnership which has ended before its time : Partnership 
Act, 1890, s. 40’; contrary to the common law rule laid 
down in Whineup v. Hughes.^ Some day the Legislature may 
intervene to remedy these defects.”® 

(g) ^Yhen Established Doctrine may be reversed 

Upon the argument that the House should not reverse a 
doctrini* which had stood since 1904, Lord Wright observed ; — 
“ If the doctrine is, as I think it clearly is, wrong and 
unjust, it is the duty of this House, exercising its function 
of finally declaring the law, to reverse it, unless there are 

1 A C.. at 71. I1904I 1 K U. 493. 

» .Section lau p. 5477 ; s. 1974, p. .>544 ; infra, 697, 698, 701. 

Si^ctiun 4I>8, pp. 884 spff. ® 1 1943] A.C., at 71. 

^ Jh., at 72. UofoniHij!; to tlio quoted bv K«rl of Birkenhead in The 

Cavftate Case 1 1924 \ A.t\ 220, 237, 238, iroin laird Ihesideut Inglis' ** celebrated 
judj^ment” m Waison Co. v. SJmnUand (1871), 10 M. 142, 152. 

" »Soe Pollock, J Digest of the Law of Partnership (1044), 14th ed., for the oaees ; 
Lindloy, A Treatise on the Law of Partnership (1935), lOth ed., 684-000. 

® (1871), L.R. 0 C.P. 78. For the facts and the judgments, see in/m.C75 . 

« [1943] A.C., at 72. See Chaps. XXVI. XXVII, 
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very special circumstances such as were recently considered 
in Admiralty Commissioners v. Valverda,^ On the other 
hand, in Lissenden v. the House has recently overruled 

a decision which bad been acted upon in frequent practice 
for twenty-seven years.’’® 

6, Loud ItocuiE : CnNTuxcr, the ‘‘Okwial or Final” 

ISlATTER 

“ In cases of frusiration,” said Lord Roclie, ‘‘ the loss does 
lie where it falls, but this means wiiere it fails iiavin^^^ rc» 4 ard to 
the terras of the (‘ontract between the parties.”^ If the payment 
is ‘‘ absolut(‘ or liiial or out-aud-out,” it is not recoverable. 
Payment of advance freight is a payra(‘ii1 of this nature. Thus 
also, pa\uie\t ol hire* under a liiie-charU‘rpa) t \ . Malla w . L. J. 
— ‘‘a supreme master of the eominon law'”' — base<l his 
judiJriueril In Chandlrr on tin* •Mleaiitv i. the 

payment.” If those payiiKsil'i were ftmiL tliey w<Te not 
recoverable; tin* coiisidinutiou for such paynu^nts waaild not 
wdmlly have failed.^ 

On the other hand, it is “ w<*11 settled,” that, subject to the 
special iraovisioiis of a contract, “ ])ayinentvS on a(‘(*oinn of a 
purchase jmee are recoverable if th<‘ consid(‘ration for vvhu'h 

^ [103H] A.r. 173, Jl)4, Th(‘ Adiiuialtvb clann ioi ^<i\ li i*l on 

the ground that a bahnjc ajiroornont could ii<*t o\t»TicU t> o t,*tu1or\ ot' » i) .tioti. 
** ThiH Iloime has no d(»uht jxmo! fo o\eiiul(‘ c‘\(*n a loiu <* tahh iii <o\jtso 
of decision of the (oiuUs piovido I it ha*, not itsolt dttoiftnnod tL( .< *ion. 
It is impoflisihlo to lay down ml* s ar<oidin«i 1o v\Jij(h tlu ])f v< * \ulJ bo 

reversed. Bui, ui ^'^‘nrrril, thn House will adopt tins (‘ouim^ otilv in p) m ases 
wheni seiious ineoiuonieiKo oi iii|usii<e would follow Iroin p(rpcln*tmi an 
erroneous coubtruftion oi ruling of Lw. Tin-, ih iiot muIi a ( iw 
Contrast [n rc Wardpu <(• JloUhhhs^ Ltd. (ltOr»), B| T I^.R, riUd, 297, J.»S, }yer 
Scott and Morton, L.JJ., and Cohen, d. 

® [19401 A.C. 412. The House overruled a detiMon of the CViUil of A])peal 
act^ upon since 19J3: they had held that if an apjx^al against an aw nd of 
Workmen’s Compensation was desire<l, no money must be accepted (at 4,31). 

But notwithstanding that the decision has been followed so long and so 
often, and has no doubt become regarded in e(*rtam qiwi’ters as an ( >t<d>hshed 
rule, this House has the duty to reconsider it when at hist it is brought befiro it 
and to set it aside if it is seen to bo contrary to justice and eoiivonieiK**. ’ 
Convenience,” says Lord W right, 

I us© as meaning not a more opportunism or narrow’ praoticabilC v, but a 
wise regard to practical consideration, as contrasted with a cramped or 
formalistic logic. Perhaps it was something iik(» this w’hich Holmes had in mind 
when he said that exiienence and not logic was the life of the law, or when he 
said that judges must think facts, not words. Ho may have meant that law 
is not a solf-oontainod system of rules and concepts, ” howbinms tn vacao," 
hut a function of human life, only capable of justifying itself in so far as it meets 
the requirements of men and afeiirs ** {Legal Essays and AddresaeSt xvii, xviii). 

^ [1943] A.C., at 73. * 76., at 74. 

« 76., at 75. « [1004] 1 K.B. 493, 602. 
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that price is being paid wholly fails/’^ In the present case, tljto 
sum sued for was of this provisional nature — part of a 
lump sum price, a payment on account of the pri(*c. It afforded 
security that Fibrosa would implement this contract and 
provided the sellers with finance for manufacture. If no 
machines or documents of title were delivered, th(» consideration 
for th(‘ price wholly failed and the payment on account was 
recoverable. 

At all events, parties to contracts will know Dial as the 
law" stands the eontrac t between them is the matter of crucial 
or final importance, and tiiat if, as ma^ very well be the case 
m time of war or impending war, frustration of their contracts 
IS to be apprehended, tbe> may make what contraebs they 
think ill to provide m liiat e^ent foi the adjustment of the 
jiu'^ition between Ihein/*^ 

Loud IkiKTMi : •* J.oS's \j\r wuiul ir V n s , 

TiU \lL\MNf» 

In Enghsli Law, Lonl Port(‘r said — 

. monej ha{l and ree(*ned to the j)l uni ift’s use can 
undoubtedly be reeoMTcd m (ases wliere the consideration 
lias wholly tailed, but unless tlie (contract is duisible into 
s(*parat(‘ parts it is the whole money , not part of it, which can 
be reco\(‘red. It a dnisible part ol the contract has wholly 
tailed and jiart ot tiie eoiisuloratiou can be attiibuled to that 
pail, that portion of tin* money so paul (*an be ivcovered, but 
unli^ss thifc> bc‘ so theie is no room for restiliition under a 
ciami m indvbiUiiHs assianpsH, A jiartial failure of con- 
sideration gives rise to no claim for i-ec every of part of what 
has b(‘<ai ])aul,'’*’^ 

l"])oii hustralicni, no ‘■‘rigid to recover kSOUic equitable sum 
could be implied m English authorit.y or principle.^ 

The doctrine that money paid in acivauee under a contract 
which is aft(*rwards frustrated cannot be recovered seems to 
originate with the coronation <*ases.'*^ The doctrine as there 

^ [ 1943] A C., at 75, citing Oclnuhn v. Hetdtf (I85S), E.B. & E. 485, 492, 493. A 
purchuboi at an auction did not pa\ th<i deposit or romplote the purchase. Under 
the conditions his deposit was forfeited. The plaintiff resold at a lower price 
than that for which the defendant bought . and the deficiency and expenses 
exceeded the Amount of the deposit. The plaintiff reeo\eied the deficiency and 
expenses, but not the deposit. 

® [19431 A.C., at 76. ^ Ib , 77. * 76., at 78. 

^ 76., 79, 80. In Stubbs v. Hotywdl Railway Company (1867), L.R. 2 Ex. 311, 
Wkxncvp V. HuyheA (1871), L.R, 6 (\P. 78, and Anglo- EgypltanNavigalion Company 
(1875). L.R. 10 C.P. 271, 283, the consideration was parity performed. 

In Stubbs' Case, the company employed S as consulting engineer for fifteen 
months to complete certain work ; he was to be paid £500 for his service^ in 
equal quarterly instalments. Before the work was finished, tw»o instalments 
being due but unpaid, he died ; these his representatives were entitled to recover. 
In Anglo-Egyptian NamgtUion Case (1875), L.R. 10 C.P. 271, 283, 284, R 
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stated appears to be confined to the “ termination of contracts 
by excusable impossibility.’’^ It is unsupported by authority or 
in pnnciple. The true new -was expressed by Brett, L.J., in 
Wilson V. Church : — 

“ . . . where money is paid for a consideration wliii'h is to be 
performed alter the })ayment, if that consideration wholly 
fails, the money becomes money m the hands of the borrowers 
h.eld to the use and for the benefit of tin* lenders, and must be 
returned. 

These ivere cases of borrowed money and there was fault in the 
borrower, but the decision did not turn on “ so narrow a ground.” 
The principle may be lUustrated by ss. 6 and 7 of the Sale of 
Goods Act, 1893. Where the goods perish before the agreement 
for sale, the contract is void ab initio. AV here the goods perish 
after the contract has been made, it is not void ab initio, but 
further performance is excused. Yet the price is returnable 
because the consideration has wholly failed “ without fault on 
either side.”* 

This is the general rule. But the pajw may pay not for 
performanee of the promise, but for the promise — “ not for the 
doing of something but for the chance that it may be done.”* 

It had been argued that no recovery was possible except 
where the recipient was in fault. For this proposition there was 
no authority ; i t w as contrary to Knowles v. Bovill.^ JThe 

contracted to supply machinery and boileis for a steamship of the company. The 
price was £5,800, to be paid in specified amounts at specified stages on certificate 
of the company’s inspectoi. Ono instalment of £2,000 had been paid; the 
machinery was ready to be fixed when the ship was lost by penis of the sea. The 
company paid another instalment of £2,000 know ing that the ship was lost ; the 
defendant was unaware of that fact. The company claimed delivery of the 
machinery or the recovery of £4,000. The contract was entire, it was held, an<l 
indivisible; the property did not pass until the machinery was fixed. Tlie 
company was not entitled to the machineiy, nor could it recover the £4,000. 
»[ld4,3] AC, at 81. 

*(1879), 13 Ch. D. 1, 49, 50; affirmed (1880), 5 A C. 176 ; approved by Loid 
Haldane, L.C., m Hoi/ul Bank of Canada v. Ji. [1913] A.C. 283, 296. 

8[1943J A.C„ at 82. 

* Ib., at 82 This, says Loid Poiter, was Mathew, L.J.’s mow in Chandler \ 
Webster [1904] 1 K.B. 493, 502 ; mpra, 598. 

*(1870), ‘J2 L T. 70. K held a luence from the patentee to use an inxentiou. 
The patentee intend<*d to apply for a prolongation of the patent and also foi a 
patent for a new and similai i mention K agreed to give him £150 loi the free 
use foi ever of the foimei patent and foi the fiee use for thioe years of the niw 
patent. The £150 was paul, but the patentrf died, and no application was ever 
made. K lei o\ ei ed f j oin Ins exei utoi s the £1 50 on the gi ound that the considera- 
tion hud wholly faikd He had bought the right to have an applu alien made, 
not merely the right to the lx nofit of it, if it should happen to be made. 

“ The tnu test in this case is thf question, AVh.it did he buy ^ in mv opinion 
he bought an application for the giant of one patent and f lie pi olongatioii of the 
other. By the contract he was to take the (fiance of the lailure or success of 
such application. But wliat he bought was an application, I’he result is that 
the consideration m this case wholly fails liecause it is admitted such application 
never was and now never will be made ” : per Martin, B. (at 74), 
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consideration mostly fails because one party or the other is & 
breach. But it is not the breach but the failure of consideration 
which enables money paid in advance to be recovered*’’^ 

The payment of th(‘ £1,000 in advance was not a ‘‘final 
payment ’’ ; this was a question of construction dei)ending on 
the words of tl)e parlicular contract. The case came iHthin 
s. 7 of Sale of Goods Act, 1803 : had tlie goods been destroyed 
by enemy action the advan(*e portion of the price would have 
been re<*overabl(^ 

J tliink it is true to say that the loss lies wliere it falls, 
but tliat expr('ssion only means that the rights of the parties 
are to hv det<*rmined at the moment when impossibility of 
further performance superv(*ncs. If at that moment the party 
wlio has advan(*ed money is by the ordinary rules of the 
common law^ entitled to say that the consideration has now 
wholly failed, he (‘an, in iny view", enforce the rights given 
by those rules and rec'OvCr the money.’’ ^ 

Note . — See Note (1942), 56 Harv. L. Rev., 307, 308, which describes the Fibrosa 
decision as a “ pronounced departure from the doctrine of ‘ implied conditions,* 
whicli had been resorted to when the courts found it unconscionable to hold 
jiarties to their promises in cases of impossibility.” The decision, placed on the 
ground of failure of consideration, it wa.s hoped, would do much “ to destroy 
the hardy but mischievous liction of * implied conditions.’ ” 


1 [1943] A.C., at 83. 


« 16., at 83, 84. 
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A. The Signifkmmt^ of Fibrosa 
1. Judicial Legislation 

The Fibrosa dtH'iwion^ was judicial l(*<»islati()n. Is<ns Jaw it is 
althou^rh the iiriiidple apjdied was old. Wliat could be simpler 
than to say : a total failure of (‘onsideration lias o(*eurred and 
money prepaid can be recovered f 

“ Wbat is now' being d<‘cide(l, I-iord Atkin said, ‘‘ is that 
the application of an old-established xirineiple of the coninion 
law does enable a man who lias paid money and received 
nothing for it to recover the money so expended. 

So sinqile indeed — in retrospect — it all appeared tliat tin* 
House of Lords could not understand how Sir Richard Heun 
Collins decided otherwise : what warrant for his rule that 
the doctrine of failure of consideration only apiilies where 
the contract is wiped out altogether ? Thus, Viscount 
Simon, L.C.^ Lord Atkin queried, liow this great lawyer 
came to the conclusion : I know of no authority for the 
proposition.”^ In Lord Wright’s view, ]|jioney prepaid no 

1 [1943] A.C. 32. Chap. XXIV, supra. 

• Ib., at 65 ; supra, 639. 

• tihmdkr V. Webster [1904] 1 K.B, 493, 499 ; supra, 697. 

• The Fibrosa Case [1943] A.C. 32, 47, 48 ; supra, 634, 636. 

^ Jb.f at 62 ; mpra* 637* 
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doubt . . . can only be claimed back as for failure of oot^ 
sideration where the contract is terminated at to the future.*^ 
Lord CoUins’ proportion, observed Lord Roche, is “ erroneous 
in law and unsupported by any authority binding on this 
House.”* “ I can find no principle to support it,” said Lord 
Porter,* This is clearly a misjipprehension on the part of 
the h'arned jiidfre,”* Lord Russell of Killoweii thought. The 
distinction. Lord Maemillau declared, has no basis in principle 
or prec<“dent.”® 

True, the proi)08ition had been left open by the Earl of 
Birkeixhead in the Cantiarr Vas^ ; Pollock had criticised it,*' 
and Lord Atkin, when in the Court of Appeal, had made 
xinfa\ourable comment.* That such was the law, however, 
had been tacitly as.sumed in the terms of reference, and in the 
recommendation.s, of the Law l{e\i.siou Cojuinittec : if Chandler 
V. WihHter^ was wrong, wei’c not tin* terms of reference both 
ambiuuous and ]>rematur(“ ? Mon^over, Lord Collins' proposL 
tion hail b<*en in terms accepted and re.stated by I'lninent judges. 
Atkin. L.J., in the Ihmkor Cifsc,’* did not <‘ast doubt upon it.. 
Lord Sumner, in 2 'ht Frctifh Marine ('fl»<,J^quoted with approval 
from the juilguunt of Collins, ZVI.R., in JilUoit v, Crutehley,^^ 
and lioul Parmoor, in the same case, restated the principle 
ch arlv and at length.** In The Canliare Case. Lord Parmoor’s 
rest.itement A\as referred to b\ Viscount Pmlay with apparent 
apimnal.*'* Vi.scount Finla,\'s observation was obiter, and 
tile ]uinciple was no part of the decision in the Freueh Marine 
C«<iC' ; such unanimity, ue\ ertheles.s, is highly sigmficant. 
I,nrd Wiight himself, in Ih.'Pl. extra-judiciall,x declared: — 
“ It may be that legislation would in any case be necessary 
to give full effect to a scientific theory, as legislation would 
certainly be necessjxry if certain desinible reforms are to be 
effected . . . .Vgain, the English law should be brought into 
haimony with Scots law, which was discussed in The Cantiare 
CuvC* . . . By English l.iw the pa;i ee is entitled to keep w'hat 
he has receiveil, so long as he received it before the contract 
was discharged. In Scotland it is treated as a ease of unjust 

1 [ 1!I43] A.O , at 64 ; author’s italics. * Ih., at 73. 

» Ih., at 81 ; supra, 662. « Jb., at 57. 

» Ih., at 60. • 1.1924] A.C. 226, 233 ; supra, 612. 

’ Contract, lOth od., 297, FoU. 

• The Russkof Cass (1922), 10 LI. L. Hep. 214, 216, 218; ««pro. 606, 607. 

• fl904) 1 K.B. 493 ; supra, 696-698. 

w (1922), 10 LI. L. Rep. 214, 216, 217 ; supra, 606. 607. 

» [1921] 2 A.C. 493, 319. « [1904] 1 K.B. 663, 668 ; supra, 697» 

note 6. 

« [1921] 2 A.C. 493, 623. >* [1024] A.C. 226, 241 ; supra, 614. 

w Sec psr Iiord IVnght in The Tibrosa Case [1042] A.C. 42, 71. 
w[1924] A.C. 226. 
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enrichment ; in England it is treated as a case of an accrued 
right. 

2. The Law before Fibrosa 

What then, is the true exidanation of Lord l^ollins’ rule ? 

>(a) Judicial Dicta 

Lord Collins’ pro])()si1iou had not been judi<*ial]y qui^stioned, 
because, until The Fibrosa Cascj it A\as regarded as correct. 

* ‘‘ No doubt the general rule is that a buyer c‘aiinot rescind 

a contract of sale and get bach tin* j)ur(‘hase-‘iuoney unless 
he can restore the subjecl-ynatUr^''^ Scrutton, L.J., had observed.- 
This is born(^ out 1)> tlu^ ohhu' cases. W’here an agreement 
was execut(»fl in pari, it (*ould not be rescinded : 

"‘Now where a contract is to be rescinded at all,"’ Lord 
Ellenborough, C.J., said in the King’s Ihaich, “ it must be 
rescinded in toto, and the partus put in status quo.”^ 

Similarly, in the Exchequer Chamber, ^"aughan, IL, declared : — 

“ The decision in Hunt JSilk lays (lowm a Aery (‘lear and 
just rule in these cases: if the circumstances be such that, 
by rescinding the (*ontract, the rights of iHutiuT party are 
injured, in that case, if one contracting party will not fulfil 
his i)art of the engagement, the other may rescind the contract, 
and maintain his action for money liad and received, to 
recover back what he may have ])aid upon the faith of it.”* 
And, m a later day, Martin, IL, observed : — 

“ . . . the eontra(‘t cannot be rescinded unless the parties 
‘ can be restored to their original condition. But if one i)arty 
has done an act by reason of which it has becomt* impossible 
to put the other in the same situation as before, tliere can 
be no rescission, and the remedy, if any, must be on the 
contract."’^ 

These eases (*oncern rescission; frustration of contract is 
a comparatively recent development. But tJieir imp(»rtanco 
is this : the plaintiff only got his money back if the parties could 
be restored to thir former position. This, upon frustration, was 
clearly impossible : that is why Collins, M.B., had no doubt. 

(ft) The Teed \yriters 

The same point is made by the text wTiters. ISpeaking of 
recovery upon a total failure of consideration as a “ i)ure quasi- 
contraet,” Professor \\’infleld says : — 

^ Legal a7id Addref^nes, 327-386, at 350, 360. Loid Wright did not here 

cast doubt upon Chandler v. Webster, The point, however, may be that legislation 
was necessary “to give jull effect to a scientific theory ” ; Fibrosa was the first 
Stage to the Law Reform (Frustrated Contracts) Act, 1943. 

* Motvland v. Dtvall [1923] 2 K..B. 500, 505 ; author’s italics. 

® Hunt V. Silk (1804), 5 East 449, 452 ; author’s italics. 

* Feed v. Blandford (1828), 2 Y. & J. 278, 284. 

* Freeman v. Jeffries (1869), L.R. 4 Ex. 189, 200. 
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“ The modem theory, now long settled, is that the contract 
is totally rescinded in such cases. In fact, unUsB thal has 
happened^ the action will not 

Pollock, observing upon The Bight of Rescission, that 
The contract cannot be rescinded after the position of the 
parties has been changed, so that the former state of things 
cannot be restored,” observes : — 

“ The right to recover back money paid under an agreement 
on the ground of mistake, failure of consideration, or default 
of the other party, is also subject to the same rule.”^ 
Keener, an eminent American authority, declares : — 

“ If the plaintifl is in a position to return what he received, 
it seems equally clear that a defendant should have a right 
to insist on a return thereof, as a condition of refunding what 
he has received under the contract in preference to being 
credited witli the value thereof in an action brought to 
recover the money re(*eived by him under the contract. 
Accordingly it is held that, as a condition of maintaining 
an action to recover money so paid, the plaintiff must restore 
to the defendant what he has received under the contract.^ 
He cites from the judgment of Parke, B., in Ehrensperger y. 
Anderson^ : — 

‘ In order to constitute a title to recover for money had and 
received, the contract on the one side must not only not be 
performed or neglected to be performed, but there must have 
been something equivalent to saying, ‘ I rescind this contract,’ 
— a total refusal to perform it, or something equivalent to that 
which would enable the plaintiff on liis side to say, ‘ If you 
rescind the contract on your part, 1 will rescind it on mine.’ ” 
Woodward, of equal autliority, and in a more recent exposition, 
speaking of the law in the United States, says : — 

“ The right to restitution is said to be subject to the con- 
dition that the party seeking to exercise it shall first restore 
or offer to restore anything that he may have received under 
the contract. Where, however, it is money that has been 
received, the rule is frequently not enforced, the plaintiff 
being permitted to recover the value of his own performance 
less the amount received by him.”® 

^ Province of Tort, 166 ; author’s italics. 

* The Principles of Contract (1942), 11th ed. (ed. tVmfield), 478, 480. 

® W. A. Keener, A Treatise on the Law of Quasi-Contracts (1893), New York, 302. 

* (1848), 3 Ex. 148, 168. 

’ P. C. WToodward. The Law of Quasi -Contraeta (1913), Boston, s. 266, 422, 423, 
See Review by “ J. G. P.” m (1914), 30 L.Q.K., 242-246, who points out that 
Woodward treats of quasi-contracts as equitable obligations, founded on “ natural 

e oe.” The depositors m Sinclair v. Brougham would, by American law, have 
able to claim as creditors for money had and received. 
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Woodward — still speaking of the American rule — continues 
“ What if the reg received by the plaintiff has been lost or 
disposed of, or if it is something of a nature that cannot be 
returned, in speHe, as services, or the protection of insurance, 
or the use of property ? By the weight of authority, except 
in the case of insurance contracts, restitution is not, under 
such circumstances, an available remedy.”^ 

He cites Be Montague v. Baeharaeh^ where action was brought to 
recover money paid for the privilege of running a restaurant in 
part of a basement of which the defendants were lessees. The 
plaintiff had conducted the restaurant for ten months ; unable 
to put the defendants in statu quo, ho could not rescind. 

In England, he continues, “ this rule that the defendant must 
be placed in statu quo has been so rigidly applied that one who 
has received the benefit of part performance is rarely in a 
position to demand restitution. Thus, though he returns 
property received by him, he will not be permitted to enforce 
restitution because he has also enjoyed a benefit which cannot 
be returned in specie — ^the temporary use of the property.”® 

B. Quasi-Contract: Judiciai. Dicta 

1. Historical ; Professor Winfield's Definition 

A contract, in e.ssence, is an agreerpent : expressly formulated 
or implied in the intention or from the conduct of the parties. 
The obligation to return money when the consideration for 
paying it has wholly failed, does not arise from agreement 
between the parties, express or implied, but is imposed by law. 
This obligation is described as arising quasi ejc contractu and 
has been called “ quasi-contractual.” Historically, the writ 
indebitatus assumpsit (“ the defendant being indebted did 
promise ”) — where the promise to pay was implied from the 
debt® — was not only used to enforce claims in contract, but 
was extended to include claims such as those for money had 
and received where the consideration had wholly failed. These 
claims were described as arising out of ” implied contracts ” — 
i.e., “ contracts implied by law ” — and were treated as analogous 
to claims arising out of contract.® The use of the writ for this 

^ Waodwa/rdf op, cit,, 265, 423. 

» (1902), 181 Mass. 256, m, 

* Woodward, op, ciL, 265, 426- 

* “ every contract executory imports m itself an assumpsit . Slade^s Cas6 
(1601), 4 Rep. 926. 

’Jackson, op, dt,. Preface, xxii. And see s. 19, Consideration in Indebiiaitus 
Assumpsit, and s. 23, Becovery of Money on Failure of Consideration , s. 32, The 
Mcme, QuasWoniract,^' 

See also Jaokson, The Scope of the Term Contract ** (1937), 63 625-^536, 

ai 631 et soy- 
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type of claim i)ras well established in Holtzs time.^ 
defendant^ being indebted, did promise ” : the consideration 
was always the “ indebtedness ” which might have arisen either 
out of a contract, e.g,, for work and labour or for goods sold and 
delivered, or independently of a contract, e.g., the obligation to 
pay a customary due,^ or to repay money where A has been 
compelled to pay money which B was by law bound to pay* ; 
the obligation of a surety to make contribution^ ; the obligatloil 
to return money paid by mistake/ or to return money where 
the consideration had wholly failed.^ 

The nature of a claim for return of money paid on totAl 
failure of consideration is peculiar ; the payment obviously 
must have been made in pursuance of a contract, but a claim 
for repayment cannot rest on that contract, because that 
contract has ex hypothesi ceased to exist. If the claim for 
repayment cannot rest on the contract it may be regarded as 
resting on a quasi-contract.”’ 

“ Genuine quasi-contract ” has been described by Professor 
Winfield as signifying in modern English law 

“ liability, not exclusively referable to any other head of the law, 
imposed upon a particular person to pay money to another 
particular person on the ground of unjust benefit. 
Quasi-contracts, Ames declares, are founded upon one of three 
bases : a record ; a statutory, official, or customary duty ; or 
“ upon the fundamental principle of justice that no one ought 
unjustly to enrich himself at the expense of another.”* 
Quasi-contracts are defined in The Restatement of Contracts as 
Obligations created by law for the sake of justice.”^® 

2. Lord Mansfield : “ Natural Justice ” 

In Moses v. Maeferlan^^ Lord Mansfield — ^in Professor 
Winfield^s words — shifted “ the centre of ^pravity from ** a 
contract implied by law ” to an obligation “ in natural justice ” ; 

“ If the defendant be under an obligation, from the ties of 

^Jackson, 43, citing Holmes v. Hall <1704), 6 Mod. 161. See the speech of 
Viscount Haldane, L C., in 8indatr v. Brougham [1914] A.C. 398, 416, 417. 

‘ Jackson, 44, 45. 

^Jackson, 61, citing ExaB v Partridge (1799), 8 T.R. 308, 

* Jackson, 55. * Jackson, 58. 

* Jackson, s. 23, pp. 84-88 ’ Jackson, 86. 

• Winfield, 119. See Ames, Lectures on Legal Hhstory^ Lecture XIV ; HoMsworth, 
HisUrry of English Law, vols. HI, 460 ; VII, 88-98 , XII, 644, 545. 

See also Winfield, Quast-Conlract Arising from Compulsicm (1944), 60 L.Q.B*, 
341-366, at 342. 

• Lectures in Legal History, Lecture XIV, Implied Assumps%t, 160, 

Seotioii 60. » (1760), 2 Burr. 1005 ; supra, 642. 

w Op. eiU, 127, 

42a. 
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natural justice, to refund, the law implies a debt, and gives 
this action, founded in the equity of the plaintiff^s case, as it 
were upon a contract (‘ quasi ex contractu^'^ as the Eoman law 
expresses it).^ 

It lies only for money which, ex aequo et bono^ the defendant 
ought to refund.”^ 

After pointing out the cases in which the action does not lie, 
Lord Mansfield continues : — 

“ But it lies for money paid by mistake ; or upon a 
consideration which happens to fail ; or for money got through 
imposition (express or implied) ; or extortion ; or oppression ; 
or an undue advantage taken of the plaintiff’s situation, 
contrary to laws made for the protection of persons under 
those circumstances.”^ 

The word “ equity,” in this passage, must now be construed in a 
non-technical sensed : The action is a “ perfectly legal,” not an 
equitable, action.® It had great procedural advantages.® Since 
Lord Mansfield’s day the main headings of quasi-contractual 
recovery have b(‘en fixed and the scope of aequum et bonum has 
been confined to an interpretation of tlie facts so as to bring 
them within or without one of tlie recognis<»d headings.’ For 
this reason quasi-contractual recovery has not been permitted 
where failure of consideration is paHial only ; in logi(‘ there is 
no reason why such a claim should not have been allowed. 

I still believe,” said McOardie, J., ‘Mhat that action for 
money had and received is one which, as Lord Mansfield foresaw, 
must be applied to many new and unanticipated sets of facts. 
It is a useful, just and flexible form of claim. I believe that it 
lay at the root of the observations of Lord Loreburn and Lord 
Parker in the Tamplin 

3. Modern Judicial Critinsm 

Certain great judges and some eminent jurists have thought 
that Lord Mansfield’s basis of quasi-contract in “ natural 

M1760). 2 Bun. lOOS. ^ Ih , 1012 

1012. Scp alho Fjfoot, Lord Mav-fifuld, 141, 140, 24.V-240 
^ authoTiticH cited by Winfield, op at , 

“ ‘ Natural reason an<l the just construction of the law,* as Blackstone said, 
have given us the vanous applications of the common counts, extending to the 
whole field of what we now call quasi-contract. In l^iord Mansfield’s hands the 
pnnciples of natural equity were an enchantci’s wand to call a whole new world 
of justice into being ” : Pollock, The Expansion of the Common Imw (1904), 108. 
See also Shientag op, at. 133-141. 

® Per Pollock, C.B., m MiUer v. AiLee (1849), 13 Jur. 431, Parke, B., concurring. 

•Winfield, 142-145, Kifoot, 149-151 , and set* ptr Hamilton, L.J., in Bayhs 
V. Bishop of Tjondon [1913] 1 Ch. 127, 139, and per J^ord Sumner in Htnclaif 
Brougham [1914] A.C. 398, 454 450. 

’Winfield, 133, 134. 

« Dominim Coal Co, v, Maskinonge Bkamship Co, [1922J 2 K.B. 132, 139, 140. 
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Justice/^ i.e., the obligation to refund an unjust benefit— styled ^ 
“ the Mansfield fallacy “ has long since be^n buried*’^® 

(a) Lord Sumner (while Hamilton, L.J.) observed, concerning 
the recovery of money paid under a mistake of fact, that both 
the equitable and tlie legal considerations . . . have been 
crystallised in the reported conmion law cases.’’® 

“ The question is whether it is conscientious for the 
defendant to keep the money, not whether it is fair for the 
plaintiff to liave it back.” 

That, indee<l, was the question Lord Mansfield had puL 
To ask what <*ourse would be ejc aequo et bom to both sides 
was never a very i)recise guide, and as a working rule it has 
long since been buried . . . Whatever may have been the 
case 146 years ago, we are not now free in the twentieth 
century to administer that vague jurisprudence w^hich is 
sometimes attractively styled “ justice as between man and 
man.”® 

Ev(m in J760, how<‘ver, Lord Mansfield particularised and put 
into categories wdiat lie meant by aequum et bonum. 

In Sinclair v. Brougham^ it was sought to give the coup de 
grace, A building society had carried on the business of banking 
which was outside its objects. The depositors who had lent 
moneys under contracts of loan which, accordingly, were ultra 
vires^ were not entitled, in the winding-up, to recover those 
moneys as money liad and r(^<‘eived by the society to their 
use. Lord Sumner de<*lared — 

“To hold otherwise would be indirectly to sanction an 
ultra vires borrowing. All these causes of action arc* common 
species of the genus assumpsit. All now rest, and long have 
rested, upon a notional or imputed promise to rc*pay. The 
law cannot de jure impute promises to repay, whether for 
money had and receivecl or otherwise, which, if made de facto^ 
it would inexorably avoid.”® 

8in(»e the depositors' moneys were inextricably mixed with the 
moneys of the shareholders, and since the society had used them, 
ju8ti(‘e in that (*ase was done by means of an ecpiitable remedy— 
the “ tracing order,” The asseds that remained after payment of 
the outside creditors were distributed pari passu between 
depositors and unadvanced shareholders.® 

^ Hanbury, The Recovery of Money (1924), 40 L.Q.R. 31, 36 ; reprinted in 
Essays in Equity ^ 1 , 7. 

*/Vr Hamilton, L.J., m Baylis v. Bishop of London [1913] I Ch. 127, 140. 

» 76., at 140. *\m4] A.C. 398. » 16., at 462. 

• This decision has recently been followed by the New Zealand Court of Appeal, 
in Tmranga Borough v. Tauranga Electric Power Board [1944] N.Z.L.B. 166, 
cited and discussed by A.Q*1).” in (1945), 60 L.Q.B. 314, 316. The oouncU, 
having authority to generate and sell electricity to consumers idtkin the borough 
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Lord Sumner proceeded to say that the action for money had 
and received could not now be extended “ beyond the principles 
illustrated in the decided cases : there was “ no recognisable 
‘ equity ’ ” to recover money in personam “ merely because it 
would be the right and fair thing that it should be refunded to 
the payer.”* That, however, is not quite how Lord Mansfield 
put his principle : the criterion he proposed was whether the 
defendant is under an obligation to refund. 

(6) Viscount Haldane, L.C., in his speech in the same case, 
after surveying “ the wide scope ” of the common indebitatus 
count of assumpsit, states that the remedy was “ given only 
where the law could consistently impute to the defendant at 
least the fiction of a promise.”® “ The fiction of such a 
promise ” could not be imputed where “ it would have been 
ultra vires to give it . . . the presumption can give rise to no 
higher right than would result if the facts were actual.”* 

“ . . . broadly speaking, so far as proceedings in personam are 
concerned, the common law of England really recognises 
(unlike the Boman Law) only actions of two classes : those 
founded on contract and those fomide i on tort. When it 
speaks of actions arising quasi eoc contractu it refers merely 
to a class of action in theory based on a contract which is 
imputed to the defendant by a fiction of law. The fiction 
can only be set up with effect if such a contract would be valid 
if it really existed.”® 

These pronouncements of Lord Sumner and of Viscount 
Haldane, Lord Wright n^gards as disquisitions on legal history 
which, not being part of the decision, are obiter dicta.^ The 
decision was that, by means of the equitable remedy of a tracing 
order, the assets, after paying outside creditors, should be 
divided pari passu among shareholders and depositors. A loss 
had occurred — and this should be borne equally. “ The trouble 
has arisen because the Lords, as I think unnecessarily, reverted 
to legal antiquarianism in order to explain why an ultra vires 
borrowing did not give rise to any indebtedness in law or 
equity ”* : that had been settled by authority. If the money 

contracted to Hupply, and did supply, electrical energy to the board, which 
proposed to distnbute, and did distribute, the energy to customers ofUMe the 
Dorongh. The Court of Appeal held that the contract was ultra vires and refused 
a personal action against the board. The court granted a proprietary remedy in 
the form of a tracing order : the board had received eleotneal energy to which 
it wag not entitled, the property of the borough, the surplus of the proceeds of 
sale of which the board had in its possession. “ A. regrets that the court, 
perpetuating the obiter dicta in Sinclair v. Brougham^ refused a remedy in personam* 

» lim] A.O., at 453. » lb*, at 466. 

»/5., at417. ♦ 76.. at 415. 

^ Legal Essays and Addresses, 18, 32. 
at J6, 
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borrowed bad been identifiable, a daim at law would bare lain ^ 
identification impossible, an equitable remedy was invoked.^ '' 

(c) ScruMon, L.J., agreed with the “ very pungent ciitidsma ” 
of Lord Sumner, saying of Lord Mansfield that be bad — 

“ obscured . . . the nature of the action for money bad and 
received . . . the whole history of this particular form of actkm 
has been ... a history of well-meaning sloppiness of thought.’’* 
Upon which Lord Wright justly observes : — 

“ I do not know why such things are said. I hope the office 
of the law is to seek and ensure justice. Lord Sumner puts 
the matter in a nutshell in Svndair v. Brougham (at p. 458) 
when he is describing his final conclusion : ‘ In my opinion, 
if precedent fails, the most just distribution of the whole must 
be directed, so only that no recognised rule of law or equity 
be disregarded.’ Precedent must come first, recognised rules 
of law and equity must be regarded, otherwise all certainty 
of law' would disappear. But the underlying purpose is 
‘ justice.’ ”* 

(rf) Sir Wilfrid Greene, M.B. (as he then was), in a claim for 
money had and received upon a mistake of fact, said : — 

“ Two propositions can, I think, be put forward with 
certainty. The first is that tlie claim cannot now be said to 
be based on some rule of aequum et bonum by virtue of which 
a man must not be allowed to enrich himself unjustly at the 
expense of another. Lord Mansfield’s views upon those 
matters, attractive though they be, cannot now be accepted 
as laying the true foundation of the claim. The second 
proposition is that the claim is based upon an imputed promise 
to pay.”‘ 

(e) Smit, L.J., makes a most interesting excursus into the 
juristic basis of “ implied contracts.”® 

“ The implied contract for money had and received,” he 
observes, “ has no element of agreement about it ; it is 
implied in law, the name being a misnomer.”* 

In the seventeenth and eighteenth centuries, the range of 
implied contract “ in the non-consensual sense ” was “ ever 

^ Legal Etmys and Addresses, at 19. 

*U<^ V. liarbham [1923] 1 K.B. 504, 573. See Ih-. AUen’s ontioiama of this 
phraae, at 54 L.Q.R. 206, and hia citation (at note 11) (upon the derdi^ 
ment of aMumpsit to quasi-contraot), from Ames, Sdeel Essays in Anglo-Amerieoa 
Legal History, III, 298 : “ Surely it would be hard to find a better ifinatratioD of 
the flexibility and power of aelf-deyelopment of the common law.” 

’ Legal Essays and Addresses, 26. 

* In Morgan v. Ashcroft [1938J 1 K.B. 49, 62. Lord Qreene quotes in support. 
Lord Sumner’s dictum m Sinelatr v. Brougham 1 1914] A.C. 898, 462. 

*(1638] 1 K.B. 74-77. 

*Ih., at 76. 
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expanding ” ; from the middle of the nineteenth century, 
“ the pendulum has swimg the other way.”^ 

“ There is no doubt that the moral principle of ‘ unjust 
enrichment ’ . . . has now been rejected by English courts 
as a universal or complete legal touchstone whereby to test 
this cause of action.”^ 

After quoting a passage from the first edition of Leake on 
Contracts and the third edition of BuUen and Leake, he says : 
“So wide a statement of the principle upon which the 
action for money had and received is founded . . . does not 
at the present time afford an authoritative criterion by which 
the court can decide whether a given claim discloses a cause of 
action for money had and received. The test is too vague ; 
and even if it was ever a test, it has certainly been modified 
by recent decisions which have restricted the field of this 
action.”® 

On the other hand, Scott, L.J., emphasises “ the importance of 
trying to find some positive couinioii principh's ” as the basis of 
“implied contracts,” which “will not altogether exclude that 
of unjust enrichment”® The “very heterogeneous list of 
causes of action ” within the category of the action for money 
had and received induced a doubt whether Viscount Haldane’s 
criterion was consistent with history — the criterion that “ the 
fiction can only be set up with effect if such a contract would 
be valid if it really existed.”® 8oin(' of these “ implied 
contracts ” are incapable of formulation as real contracts.^ 

(’. Juristic Analysis 
1. Uoldsworth : (lontract Implied by Law 
Holdsworth, evaluating Lord Mansfield, maintains that the 
principles laid down in 1760, though recognised and enforced in 
modern law', have taken “ a shape different from that which he 
envisaged.”® His successors rejected the notion that the action 
of indebitatus assumpsit was an equitable action, and when 
considering whether the action would lie, asked whether, “ in 

1 [1938] 1 K.B., at 75. 

« Ib., at 76 ; see Allen, 64 L.Q.R. 205, 206. 

^ Sinclair v Brougham fl914] A.(\ 308, 415 

^Morgan v. Anhcrofl [J9381 1 K.B., 77 See also Scott, L..l/s iudgment 

in Rt Cleadon Trust, Ltd, [1939] ('h. 286, 3)2 314; Holdsworth. History of 
English Law, VIII. 8^98 ; and Atkinson. J.’s consideration of tho basis of quasi** 
contract, in Transvaal de Ddagoa Bay Investment Co,, Ltd, v. Atkinson (1944). 
1 All E.R. 679, 683-4586, following the law laid down in Sinclair v. Brougihamf 
supra, and Note, “ P. H. W.” (1944), 60 L.Q.R. 205, 206. 

Upon Be Cleadon Trust, Ltd,, supra, see Winfield, Quasi^Contract arising from 
compulsion (1944), 60 L.Q.R. 341-355, at 364, 355. He prefers the dissenting 
judgment of Sir Wilfrid Greene. M.R. (as he then was). 

• History of English Law, vol. XII (1938), 542-547, at 642. See also Holdsworth. 
Blachstone'a TreatmerU of Equity (1929-1030), 43 Harv. L. Rev., at 21-24. 
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the circumstances of the case, the law coxild imply a promise.*** 
The gist of the action to rccoTcr money paid under a mistaJce of 
fact, Holdsworth maintains, is not that it is unconscientioos 
to retain the money, but “ the implication of a promise to 
repay because the payment has been made under such a 
mistake.”* 

The essence, therefore, of this kind of quasi-contract is not, 
in his view, “ unjust benefit,” but “ relationship from whicJi 
the law will imply a promise.”* For three reasons, he holds, 
the idea of a contract implied by law should be retained : First, 
the “ historical connection ” with assumpsit is preserved and 
thus a “ continuous and logical development of legal doctrine ” 
is ensured. Secondly, “ that element of a relationship between 
the parties analogous to a contract is introduced, absent from 
the test of “ natural justice ” or “ unjust benefit.” Thirdly, 
“ this idea helps to define the spher(‘ of quasi-contractual 
obligation ”® : equity, not being bound to imply a promise, 
could give a remedy — as by “ tracing order ” — which common 
law could not give.* 

In a later essay upon “ Unjustifiable Enrichment, " Holdsworth 
elaborated this outlook aud sought to answer the new school.® 
The judges laid it down that the action for money had and 
receivf'd lay 

“ not to recover any unjustifiable enrichment which a 
defendant ought <oc aequo et bono to ridund, but only in cases 
where they could say that it w^as fair that the law should 
imply a promise by the defendant to repay. In other words, 
the remedy given by this ai’tion depends not on the fact that 
it was the right and fair thing that a repayment should be 
made, but on a true quasi-contract, i.e., upon the question 
whether the circumstances of the case were such that it was 
right that the law should imply an obligation analogous to a 
contract to repay.”* 

Although the “ contract ” is fictitious, some rules of contract 
must be applied to see if it is possible to impose this fictitious 
contract : 

“ . . . the question whether the enrichment is unjustifiable 
depends partly upon whether it is fair and right that the 
defendant should repay, and partly upon whether the relations 
of the parties are such that it is legally possible to imply a 

* Bistory of Enghsh Law, voi. XII, 643, 644. 

* lb., 644, leferring to KiUy v. Solan (1841), 9 M. & W. 64, .58, Parke, B. 

a Ib., at 645. 

* Ib., at 647, nling Atkm, L.,1., in lianque Bflgf v. Hambrouck [1921] 1 K.B., 
at 333, 336. 

»(1939),66L.Q.B. 37-53. 

•76., at 41. 
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oontraet. The analogy to a oontract, which is indicated by 
the word ‘ quasi-oontract.’ is thus logically made part of the 
test which determines in what circumstances it is possible to 
give a remedy for unjustifiable enrichment/’^ 

The principle that the common law remedy is based upon a 
contract implied by law has been severely attacked.* The most 
weighty criticism has come from Lord Wright* : First, that since 
the law imposes on infants a liability to pay a reasonable price 
for necessaries sold and delivered, the law can impute a promise 
to pay which it would not recognise if a promise were made in 
fact. /Secondly, that since the old forms of action are abolished, 
the fiction of a contract implied in law is “ otiose.” Thirdly, 
that other legal systems, without the need of a fictitious contract, 
give a remedy for unjustifiable enrichment as such.* 
Holdsworth’s reply is as follows : First, an infant’s contract 
for necessaries is a valid contract.^ Secondly, the fiction that the 
remedy for unjustifiable enrichment was based on a contract 
has given rise to the “ ride of substantive law ” that the court 
must ask : — 

“ ‘ Is it fair that the court should imply a contract between 
the plaintiff and defendant ! ’ and not 

“ Is it fair that the defendant should make a repayment f ”* 

Thirdly, in other legal syst(*ms, too, the character of the form 
of action determines the condilions of the remedy.’ 

The principle, supplemented by the rules of equity and of 
maritime law, does not produce injustice. He was sceptical of 
legislation where a fictitious contract cannot be implied. 

Yet legislation is “ the saner -way ” ; the only way, if reform 
is needed, “ whi<*h will preserve the continuity of the principles 
of English law.”* 

2. Professor (JuUeridge : No Rule of Unjust Enrichment 

Professor Gutteridge also takes the view' that English law 
“ has steadily refused to recognise any general obligation to 

‘ /&., nhing from Bomer, L.J., in Re Simms [1934] Ch. 1, 31, 32. 

* Jb., M 49-63, citing Winfield, 141, and in 63 448; .Tackson, 123; 

FriedmalUl, Unjust Ewriehment in English Liw (1938), 16 Can. Bar Rev., 343, 366 ; 
Lord 6 Camb. L.J. 305-326, Legal Essays and Addresses, 1-33. 

* 65 L.Q.B. 40, 47 ; Legal Essays gnd Addresses, 23, 30-33. 

* 66 L.Q.R. 47. 

* Sed quaere. Sec Winfield, Tiecessaries under the Sale of Goods Act, 1893 (1942). 
68 L.Q.B. 82-96, at 93, who thinks that liability is qaascoontraotnal, 

•66 L.Q.B., at 48. 

’ Ib., Holdsworth refers to the use in Scots law, of the eondtetto ■ . . . “ is it 

eifuitable that the courts should imply a contract, is it equitable that in the 
cironmstanocB a ecmdictio of one sort or another should he ? ” (i6., at 49, 60). 

* Ib., at 62. 
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restore a profit which is in the na^e of an onjirstafiiedi 
enrichment.”^ ^ 

The theory of unjustified enrichment “ received its death blow 
in Sinclair v. Brougham.'''^ 

“ An English court can only deal with cases in which 
indebitatus assumpsit would lie, and there are consequently 
many instances of an unjustified enrichment in which the 
impoverished party is left without a remedy because no 
contract can be implied in the circumstances of the case.”* 
The blame cannot be imputed entirely to the influence of the 
old forms of action.* The real reason lies 
“ in the absence of any general rule that a man ought not 
to be allowed to retain money or money’s worth which he has 
obtained in circumstances which render it unreasonable and 
unfair that he should be allowed to keep it.”® 

English law has taken the view that “ a man ought not to be 
made to accept a benefit or to incur a liability against his will.” 

‘‘ ... in our English system it is dangerous to talk about 
‘ natural justice ’ or * aequum et bonum ’ unless we are quite 
clear what wre mean by those terms.” 

“ I'erhaps it may be possible to legislate and to extend the 
scope of the old indebitatus counts so as to remove the hard- 
ships which now exist if the circumstances are such as to 
negative the implication of a fictitious contract.”* 

3. Lord Wright : Obligation imposed on Facts of Case 
Lord Wright, in an appreciation of Holdsworth, writes - 

“ Holdsworth would, I think, to-day admit that, particulariy 
since a recent Act and some recent judgments in the House 
of Lords, quasi-contract has shed the embarrassments of 
the impUed contract and can be stated as a logical and simple 
theory for doing justice in cases of unjust enrichment.’” 
Quasi-contract — or “ restitution,” as it is called in Tha 
Restatement — ^is “ a separate main category of the common 
law.”* Analysing the speeches in Sinclair v. Brougham,* 

“ . . . unjust enrichment,” he declares, “ has no relatioii 
as a juristic conception with contract at all ... ‘ contracts 

C Outtencige and R J. A. I>a\id, The Doitrinf of UnjuHhfied Enrichment^ 
(1934), r> (’amb L J 2()4 229. At 223 229, Professor (luttendge exaxmnes the 
problem . Does English Law Recognise n Doctrine of Unjustified Enrichment ? 

*11914| A.O. 298, 456, ptr Lord Sumner 

* /6., at 225, citing Cowern v. NhU 119121 2 KB. 419 hcsUt v. RhteU fl9l4} 
3 K.B. 607 I Paquin v. Beauderh [1906] A.C. 148 ; Bilbie v. Ltmley (1S02)»^ 
2 East 469. 

* 5 Oarab. L. J., 226, 227. * /6., at 227. « /6., at 229. 

▼ (1944), 60 L.Q,R. 141. 

* Legal Essays and AddreMes, 24. Boe also 34*>415, at 36. 

^ [19141 A.C. 396 ; Legal Essays and Addresses^ at 16, 16. 
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implied by law ’ signify a third head apart from contract 
and tort.” 

An infant and a Innatic vvere, at common law, and are, by 
statute, bound to pay a reasonable price for necessaries.' This 
liability is not in contract, but in quasi-contract : the law 
did impute a promise to pay where an actual promise could not 
be enforced : 

' “ I think it is safer,” says Lord Wright, “ to state the claim 
for unjust enrichment in such cases as depending on an 
obligation imposed by law in all the circumstances of the case 
in order to satisfy the requirements of Justice . . 

In quasi-contract there is no intention to create a relationship 
between the parties : 

“ The obligation really arises from the fact of unjtist 
retention of what should be restored to the plaintiff.”® 

It does not arise because or only where the law im])liea a contract : 

“ It arises by the operation of law on tin* facts of the <'a8e.”^ 
Lord Wriglit follows Lord Dunedin’s dictum in Sinclair v. 
Brougham^ that the recipient is not ordered to pay as a debt 
what he has originally got, ‘‘ but ordered merely to .vurrender 
what he still has as a .superfluity, an enrichment which, but for 
the original reception of the mon(*y, he would have been without.” 
l!he basis of the claim is “ superfluity ” — “ in other words, 
simply unjust enrichment ” ; 

“ the traceable possession in the defendant of the plaintiff’s 
property or its products.”* 

Thus “ the concept of debt . . . becomes logically otio.se.” 

Lord W^right’s answer t o Lord Sumner is as follows ; Since 
the House of Lords had long since decid<*d that ultra virea 
borrowing did not give rise to a debt in law or equity, the 
statement that the action for money had and received was 
based upon animputed promise to pay w'as “ legal antiquarianism” 
and merejy matter of obiter dictum."'’ “ Views on legal history 
are not deoiaions.” The liability of an infant for necessaries 
sold and dOlivered is not based upon an imputed promise to 
pay,' but upon the actual supply of the necessaries.® The, 
Common Law Procedure Act, 1852, which made the indebitatus 
assumpsit count obsolete “ cannot be dismissed as a mere 

‘ Be Bhodefi (1890), 44 Ch. 1). 94. 107. per Lindloy. L.J. ; Naeh v. /n»m« [1908J 
2 K.B. 1, 8, per Fletohor Moulton, L.J. 

* Legal Emtaye and Addreen\, 24. Sec also 34-6.'), at 3(1. 

*/6., at 404. ‘/a., at 403. 

*[1914J A.C. 398, 437. ^ Legal Eimayi and Addreeees, 12. 

’’ lb., at 16, 32. And sec Lord Wnght, in (1939), 57 L.Q.R. 199, 200 : “ Had 
Lord Sumner ... for tho moment by aooidont omitted to notice the Acts of 1862 
and 1873 T ” 

• lb., St 22, 24. 
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pleading change.”^ The Judicature Act, 1873, abalishiijyg 
forms of action had rendered the fiction unnecessary.* 

Lord Wright cites two decisions of tjie Court of Appeal which, 
he maintains, prove that the theory of a contract implied by 
law is inapplicable to quasi-contract. In Cravm-Mlis v. 
CanonSj Ltd? the managing director of a company who had 
done work for the company under an agreement providing for 
his remuneration, which, the directors not being qualified, was 
void, recovered for his services on a quantum meruit. 

“ . . . the obhgation to pay reasonable remuneration for 
the work done,’’ said Greer, L.J., when there is no binding 
contract between the parties is imposed by a rule of law, 
and not by an inference of fact arising from the acceptance 
of services or goods. 

In the law of quasi-contra(*t, the importance of this decision 
has been well pointed out. The court imposed an obligation 
to pay which did not exist in contra<*t.* 

The other case is BtooWh Wharf dt Bull Wharfs Ltd. v. Goodman 
Brothers? Lord Wright, M.E. (as he then was), delivered the 
considered judgment of the court. The short effect of the case 
is best conveyed m Lord Wright’s own extra-judicial words : — 

“ . . . the plaintiffs had discharged a liability for cmstoms 
dues under compulsion of law for which the defendants were 
primarily liable, bcc‘ause it attached to the defendants’ goods. 
There was a contract of bailment of the goods which contained 
no term applu*able to these circumstances. The (jourt held 
that tliey could not imply a term because they could not say 
what the parties would ha\e agreed. But they proceeded 

^ Ih , at 31, releinnj? to Biillen and Lnike, PUadmgs (1868), 3rd. c»d., 3<5. 

2 /6., at 33. 

^\m^] 2 K H. 403 

^ lb,, at 412. But see A. T. Denning, Quantum Mermt The Case of Cravm-* 
EUts V. Canons Ltd (1039), 55 L H (j. 54-65, maintaining that the plaintiff 
succeeded because there were fails from which a contract could hi* inferred, and 
contrasting He CUadon Trust, Ltd (1938J (^h. 600, [1930] Ch. 286. There, the 
plaintiff director who, at the secretaiy’s lequest, had advanced money for the 
company’s lienefit to two subsidiary compames upon a resolution that had not 
been validly confirmed, failed to recover the company had no knowledge or 
acquiescence lendermg it liable at common law under an implied contract and 
further, there was no liability in equity (Scott and ('lauson, 8ir Wilfrid 

Greene, M.R., dissenting on the latter point). 

See fm Scott, L.J., on unjust enncliment, citing the juristic discussion (>6.» 
at 314). Fnedmann well (Titicises the decision and the reasoning (1939), 

2 Mod. L. Rev. 315-318. 

* Fnedmann (1937), I Mod. L, Rev. 76, 77 ; “ The language of the leanied 
Lord Justices hardly suggests that they were are of giving a decision of such 
importance.” (See also 53 L.Q.E. 450.) Denning, J., however, criticised the 
tendency to treat this case ” as deciding more than it actually did decide and to 
use it to support views which are not orthodox ” (56 L.Q.K, 64). 

•[1937] I K.B. 534, 
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to give judgment for the plaintiffs on the basis that the 
defendants would be unjustiy benefited at the cost of the 
plaintiffs if the latter, who had received no extra consideration 
and made no express bargain, should be left out of pocket 
by having to discharge what was the defendants’ debt. The 
test was the unjust enrichment of the defendants at the 
expense of the plaintiffs.”^ 

Lord Wright, after referring in his judgment to certain 
authorities, declares : — 

“ These statements of the principle do not put the obliga- 
tion on any ground of implied contract or of constructive or 
notional contract. The obligation is imposed by the court 
amply under the circumstances of the case and on what the 
court decides is just and reasonable, having regard to the 
relationship of the parties. It is a debt or obligation 
constituted by the act of the law, apart from any consent or 
intention of the parties or any privity of contract.”* 

True, there was a contract of bailment, but this obligation 
had never been contemplated by the parties. 

“ The court cannot say what they would have agreed if 
they had considered the matter when the goods were 
warehoused. All the court can say is what they ought as 
just and reasonable men to have decided as between 
themselves. The defendants would be unjustly benefited at 
the cost of the plaintiffs if the latter, who had received no 
extra consideration and made no express bargain, should be 
left out of pocket by having to discharge what was the 
defendants’ debt.”* 


^ Legal Eemye and Addresses, 29, 30. ^[1937] 1 K.B., at 545. 

^ at 545. Mr, P, A, London criticises Lord Wright's exegesis as inoonBistent 
with the authorities (53 L,Q R, 302-304). The House of Lords, he says, laid 
down '*oiice and for all” that the action for money had and received is based 
nron impffod contract. It is too late to resuscitate the ” Mansfield fallacy 
(Hanbury's phrase, 40 L.Q.R. 36). Holdnvortk did not think that this decision 
had overruled the long line of cases m which liability is based on the implication 
of a contract (55 L.Q.K. 43, 44). Denntng, J,, points out that historically the 
obligation is founded on ” an imputed promise to repay ” (55 L.Q.B. 64). He 
cites 1 Wms. Saunders (1845 ed.), p. 2646 : ” If the payment made by the plaintiff 
be compulsory, the law raises an implied promise on the part of the defendant to 
repay him ; and the compulsion is evidence of the request.” 

Prqfessor Winfield, on the other hand, with Lord Wnght, thinks that in the 
modem law of quasi-oontract the fiction of implied contract is unnecessary 
(58 L.Q.K. 447 -449). If, however, the House df Ixirds did regard liability as dependent 
on a fictitious contract, the modem test is : If it is reasonable m all the circum- 
stances of the case that a contract should be implied, the courts will imply one.*’ 
Th6 “just and reasonable ” is merely “ * natural justice’ in another guise.” If 
an action for money had and received is covered by authonty that, on those 
facts, there was or was not an “ implied contract,” the judge can 

take refuge in that blessed phrase without bothering further about what is 
’ just and reasonable ’ ; but if the case before him is not exactly covered by 
any earlier decision, he will have to consider whether it is fair and reasonable 
that he should have to imply a contract* To put it in another way, ‘ implied 





An extrarjudidai essay written in 1941 npon UmMed AwtrahifUi’ 
T. Sardays JSat^S nnderlines these views.^ In the speeches dif 
the Hoxise of Lords, Lord Wright finds “ three fundamental 
principles of the law.” First : “ that substance is predommant 
over form, that the forms of action are as dead as mutton that 
not even their ghosts survive ” ; Secondly : “ that unjust enrich- 
ment, or quasi-contract or restitution, however it is called, is ‘a 
distinct category in the common law separate from either 
contract or tort ”® ; TMrdty : the speeches contain “ a strong 
undercurrent of what may be called the ethical element which 
pervades modem law . . 

Lord Atkin observes that to find in contract a basis for 
actions such as claims for money paid on a consideration that 
had wholly failed, was “ quite obviously impossible,” The 
cheat or blackmailer does not “ promise ” to repay ; nor does 
the thief promise to repay the proceeds. But to enable the 

contract* ib not the foundation of liability of thia kind : it is only the facade 
of it *’ (53 L.Q«R. 448), 

Friedmann thinks that the courts “ are beginning to take a different attitude 
towards the problem of quasi -contract and of unjust enrichment m general ** 
(53 L.Q*R, 450). He refers to the remark of Zechanah Chafee (1935), 48 Harv. L* 
Rev., 527, that in Sinclair v. Brottgham [1914] A.C. 398, the House of Lords merely 
abandoned one fiction (i.e., of an implied contract) and resorted to another, i.e,, 
that the money in the hands of the society was the same as that originally deposited* 

“ O.R,Y.R,'* regai'ds Prof. Winfield's attempt to whittle away the effect of the 
decision in Sinclair v. Brcmgham as a dangerous instance of playing fast and 
loose with authority *’ (54 L.Q.R. 24, 25). 

Dr, Carleton Kemp Allen is latest in the fray, in his discussion of Berg v. Sadier 
and Moore [1937] 2 K.B. 158. and Morgan v. Ashcroft [1938] 1 K.B. 49 : Fraiud^ 
Qu^i-Contract and False Pretences. (1938), 54 L.Q.R. 201-216. Both elements, bet 
thinks — constructive contract, and aequum et honum — are equally essential to 
quasi-contract : the issue between the disputants is one of emphasis (ib,^ at 
202). The element of afgmm et bonum — in the decided cases on money had and 
received — is “ not only present but essential ’* : when the remedy has been refused 
the reason has usually been that “ restitution was not mcontestably in accordance 
with aequum et honum ” (*6., at 206). Although, in every case of unjust enrich- 
ment, an action does not lie in quasi-oontract, “ yet in all the recognised forms or 
‘ heads ’ where quasi-contract doee lie, a principle which may fairly be 
described as unjust enrichment is clearly disoemible *' {ib,, at 207). Thus, there is 
‘‘ no great variance ” between Prof. Winfield and Mr. l<>iedmanu of the one part, 
and Dr. Radcliffo and Mr. Landon of the other part (t6.). 

^ [1941] A.C. I : upon ** waiver of tort ’* which is really a ohoi(*e of remedies, 
*(1941), 57 L.Q.R, 184-202. 

* 67 L.Q.R. 184, referring to the speech of Viscount Simon, L.C. [1941] A.C. 19, 

* 57 L.Q.R. 186, citing from Viscount Simon, L.C.’8 speech [1941] A.C. 21, 22, 

“ The appellants have lost their money, and they have lost it owing to the 
tort of the respondent bank. Why should they not recover it in this action ? 

. . . The general ‘ principles of right ’ would surely indicate that the respondent 
bank should not escape because the appellants have wasted time and money In 
pursuing another remedy which turned out to be illusory - . . But, while 
admiring the subtlety of the old special pleaders, our courts are primary 
concerned to see that rules of law and procedure should serve to secure 
between the parries/* 
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man so wronged to recoTer, “ it was necessary to create a 
fiotitions contract, for there was no action possible other than 
debt or assumpsit on the one side and action for damages for 
tort on the other.”^ The action of indebitatus assumpsit was 
therefore supported by the court’s imputing a promise to repay. 
Sometimes the judge “ created a fanciful relation between the 
plaintiff and the defendant.” 

“ But the fiction is too transparent. The alleged contract 
by the blackmailer and the robber never was made and never 
could be made. The law, in order to do justice, imputed to the 
wrongdoer a promise w^hich alone as forms of action then 
existed could give the injured person a reasonable remedy.”® 
Finally, in the same essay. Lord Wriglit with emphasis restates 
the theme : the abolition of forms of action has made it elear 
that besides contract and tort 

“ there is a further distinct category, which has been variously 
named, quasi-contract, restitution, unjust enrichitiient.”* 
Each term had something to rtM'ommend it : — 

“ quasi-contract indicates that the cause of action is more 
akin to contract than to tort. Kestitution has the distinction 
of being the name chosen by the American Law Institution 
for their restatement of that branch of the law. It indicates 
one leading feature, which is that, in the main and generally, 
the claim is for the benefits wrongly acquired by the defendant, 
and not for damages for a tort. The term ‘ unjust 
enrichment ’ indicates that the cause of action is that the 
defendant has been enriched (or has received benefits) to 
which he is not legally entitled at the expense of the plaintiff.”* 

D. Paetial Failure of Consideration 
1. No recovery of Money Paid 

Why, then, despite Lord Wright’s conviction that the law 
imposes upon a man an obligation to return a benefit to which 
he is not legally entitled — why should not the law impose this 
obligation when the consideration has only partially failed f 
Why, if the manufacturers, having received their £1,000, had 
actually delivered part of the machinery — why, at common law, 
would they have been entitled, whatever the machinery was 
worth, to keep the whole £1,000 1 If that machinery were worth 
£500 only, can it be argued that the retention of the remaining 
£500 would not constitute “ unjust enrichment ” ! If it be said 
that the manufacturers must have incurred the expense of 

" » [IWl] A.C., at 27. Tffi., at 28. » 57 iIq.R. 198. ~ 

* tb., at 168, 196. For a oritioum of the term “ quaei-oontraot,” eee Imvty and 
SeaU, at 64 L.Q.R. 38, 36, stating (inter alia) that " there is no fhndamentat 
diffotenoe between Oie restitutional rights naforood at iaw and those enforced in 
eqni^,” 
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manufacturing, they may well have incurred considerablj^ 
exsense in laying down plant for the contract before a particle 
of machinery was delivered. The machinery may have been 
ready for delivery. If frustration occurred before any machinery 
were delivered, they would be entitled to nothing. What 
logical distinction exists between the buyer who, having 
received nothing, asks for his money back, and the buyer who 
has received something and asks for the balance of the money 
he has paid in advance to be returned ? There is no logical 
distinction, it is submitted, and some ha've thought that the 
House of Lords, in The Fibrosa Case,^ missed the unique 
opportunity of so declaring the law. It is true that there the 
failure of consideration was total. Yet every one of the seven 
noble and learned lords declared — to quote Lord Porter — that 
A partial failure of consideration gives rise to no claim 

for recovery of part of what has been paid.”* 

These dicta are clearly obiter^ but the weight of their 
unanimity is overwhelming. The real purpose — ^it may be — 
that moved the House to make these observations was — as the 
event proved — to exhibit to lawyers and to the Legislature the 
instant need for remedial legislation. At the close of his speech 
the Lord Chancellor declared that it must be for the Legislature 
to decide whether provision should be made for an equitable 
apportionment of prepaid moneys . . Lord Porter pointed 
out that “ without an Act of Parliament it is difticult to 
determine what sum shall be recoverable and on what 
])riuciples.”* [f no money had been prepaid, it was (‘lear that 
loss could not be made good.® 

Twelve months later the Legislature was to intervene with a 
comprehensive system for adjusting lights and liabilities under 
frustrated contracts. JI can while, the House f(*lt that the 
reversal of Chandler v. Webster^ could be accomplished by 
** the application of an old-established principle of the (‘ommon 
law,” whi(»h “ does enable a man who has paid money and 
received nothing for it to recover the money so expended.”’ 

1 [1943Ja.(\ U. h. Rev. 307, 308 : “ The division 

purports to be liraitc'd to instances where there has been a total failure of consider- 
ation, but it IS dithfult to sec why the policy against unjust enrichment, upon which 
the decision rests, does not also dictate that one whose performance is partially 
prevented should restore that which he has received in so far as it is disproportionate 
to that which he has rendered.’* 

* /6,, at *77. also per Viscount Simon, L.C. (at 49), per Lord Atkin 
at 54, 65); per Lord Russell of Killowen (at 5(i): per Lord Macmillan (at 60); per 
Lord Wnght (at 72) ; per Lord Roche (at 75). 

« /&., at 49. « /6., at 78. 

^ /d.» at 55, per Lord Atkin. See also at 56, per Lord Russell of Killowen, 
and at 78, per Lord Porter, on the supplier who, having received no payment in 
advance, has done the work but bas not delivered the goods. 

• [1904] I K.3, 493 ; mpm, 596, ? [1943] A,C.,8t 55, per Lord Atkin. 
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2. Uwplanation Bistorical 

In history rather than in logic the answer should be sought. 

It is not clear why the plaintiff should not recover to the 
extent that the money paid to the defendant exceeds in value 
the benefits received from the defendant.^ To say that 
it is impossible to apportion the consideration is not satisfactory ; 
juries, normally, do that every day.* 

“ The true explanation ” — Keener ventures to suggest — 

“ would seem to be that the creation of a right in quasi- 
contract in the cjises considen*d in this section, whew* an 
adequate remedy exists for a breach of contract is to be 
regarded as anomalous, and the courts have w*fused to extend 
the anomaly so as to alloxv a reciovery in cases of partial failure 
of consideration.”* 

Of this rule, that wliew* there has been ])art payment of an 
unapportionable consideration the plaintiff can recover nothing, 
Woodwawi observes : “ Upon primdple, this limitation or rule 
is difficult to support.’’'* 

The rulcy however, had been too long settled to be altered 
otherwise than by legislation. 

In the Notes (1795), on Dutch v. Warren (1720),® it is observed 
that the contract must be “ totaUy rescinded, and appear 
unexecuted in every part at the time of bringing the action ; 
since otherwise, the contract is affirmed by the plaintiff’s having 
received part of that equivalent for w'hich he paid his considera- 
tion, and it is then reduced to a mere question of damages 
proportionate to the extent to which it remains anperforvied." 

In Toivers v. Barrett,^ IJuller, J., explaining that the action 
for money had and receiv«‘d lies where the contract is rescinded, 
observes : — 

“ . , . where th<* plaintilT is entitled to recover his whole 
money, he must show that the contract is at an end ; but if 
it continue open, he can only recover damages, and then he 
must state the special contract and the breach of it.” 

In Hunt V. Silk,’’ where the plaintiff had occupied premises 
imder an agreement, and paid £10 in respect of repairs, but the 
defendant had failed to p«*rfonn his agreement and to execute a 
lease, the plaintiff was not entitled to recover his £10 in an action 
for money had and received, but could only de<*lare for a breach 
of the special contract. Lord Ellenborough said : — 

“ Now where a contract is to be rescinded at all, it must be 

• Keener, op. eif., 305. * Op. cit., 306 

• Op. eit., 300. * Section 130, p. 205. 

*1 Stra. 406: author'll italicB. !|rhe oaso is explained hy l.ord MansOeld in 
Mom V. Maeferlan (1760), 2 Burr 1005, 1011. 

• (1786), 1 T.R. 133, 146. See 6&u v. Sdmirds (1797), 1 T.R. 181. 

*(1804), 5 Eaat 4^,483. 
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rescinded in ieto, and the parties pdt in atatn quo. But her^' 
-was an intermediate occupation, a part execution of the 
agreement, which was incapable of being rescinded.” 

In Taylor v. Hare,^ T sued for the return of an annuity of £100 
which he had paid for several years in order to use a patent of 
an invention of which he wrongly supposed himself to be the 
inventor. The invention, it appeared, was not new and the 
patent was void, and it was contended that the consideration' 
was wholly void. The plaintiff, having had the benefit of user 
for some years, failed to recover what he had paid. He did not 
claim apportionment. 

In Seed v. Blandford? the Court of Exchequer Chamber 
regarded it essential to an action for money had and received 
that the parties should be restored to tlieir original situation. 
The master and part owner of a vessel agreed to buy the half 
of his partner, paid the price, received the deeds and obtained 
possession. His partner refused to execute a bUl of sale or 
to return the money. The plaintiff failed to recover the price. 

“ In order to sustain an action in this form, it is necessary 
that the parties should, by the plaintiff’s recovering the 
verdict, be placed in the same situation in which they 
originally were before the contract was entered into.” 

In 1860, in an action by the purchaser of bills, arising out of 
joint exchange operations, the Court of Queen’s Bench observed : 

“ The count for money had and received is out of the question 
because the consideration did not wholly fail.® 

In Colton V. Dordl (1869),* heard by the Court of Common 
Pleas, C sued D for £56 for the use and occupation of a house. 
He had agreed to let the house at a certain rent, a premium 
of £60 to be paid on the completion of the lease. D went into 
poase.ssion and paid £42 on account of the premium, but later 
refused to take up the lease. Against the claim, D unsuccessfully 
sought to set off £42 ; the consideration had not wholly failed 
and the parties could not be put in statu quo. If there had been 
a breach of contract, the defendant could sue on the agreement.* 
In Whineup v. Hughes* (1871), a very strong court (consisting 
of Bovill, O.J., Willes, Montague Smith and Brett, JJ.) restated 
the rule that where the failure of consideration was partial, 
no action lay for money had and received. 

* (1806), 1 Bos. ft P. (itJi.) 260. 

• (1828), 2 Y. ft J. 278, 288, per Alexander, L.C.B. 

• Nieholtm v. Bkketta (1880), 6 Jur. (s.s.) 422, 428, per Crompton, J. See 
also at 427, per Cookbnm, C.J. 

« 17 W.R. 672. 

' n., per Keating and Smitik, JJ., upholding the niUng of Byka, J. 

* XkB. 6 C.P, 78. See per Lord Wri^t in [1648] A.r. Sit et 72. 
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W apprenticed his son to a -watchmaker for six years and 
paid a premium of £25. After instructing the apprentice for 
a year, the master died. W sued the executrix for a return 
of the -whole or part of the premium as tnoney had and received. 
Bovill, C.J., said 

“ The general rule of lav is, that where a contract has been 
in part performed no part of the money paid under such a 
contract can be recovered back. There may be some cases 
of partial perlonnance -which form exceptions to this rule, 
as, for instance, if there w’cre a contract to deliver ten sacks 
of wheat and six only w ere delivered, the price of the remaining 
four might be recovered back. But there the consideration 
is clearly severable.”' 

Here the contract vas part performed and the general rule 
must ai)ply unless the consideration ” be in its natur<> appor- 
tionable.” On what principle could it be ai)i)ortioned ? The 
proportion of the period of instruction to the whole tenn ? But 
in the early part, teaching would be onerous and the services of 
the apprentice of little value ; later, his services would be worth 
more and he would require less teaching.* To estimate w^hat 
the master might have lost by the loss of servic(‘ would be 
“ almo.st impos-sible.”* 

“ We have no jurisdiction to ovemdc the intention of the 
parties as cxpres.sed in this contract of apprenticeship .said 
Willes, J. Later in his judgment he refers to 

“ the doctrine of the common law which . . . does not 
compel any ret urn on the partial failure of considemtion . . .”® 
Montague Smith, J., said that the intention w'as clear, 

“ Independently of the rule of law, that an action for 
money had and received can only be brought w'hen there 
is a total failure of consideration, with the exception of a 
few cases which, . . . hardly prove to be exceptions . . 

If the parties had intended any return of premium they would 
have provided for it. 

“ Moreover . . . the action for money receivi'd cannot lie 
where the contract has been partly performed on both sides. 
To ascertain the amount, which equity in such a case requiri's 
to be returned, it w'ould be necessary t o go into a great variety 
of considerations, the relative weight of which it would be 
almost impossible correctly to estimate, e.g., the value of the 
services lost to the master, and the degrtn* to which the 
apprentice had profited by the instruction.”’ 

Brett, J., enunciated the rule with clarity : — 

“ Now the case cannot be brought within the rule of law 

1 (1871), L.R. 6 C.P., at 81. « Ih., at 81 . * Ih., at 82. 

* 76., ftt 83. • Ih., at 84. • Ib., at 85. 

’75., at 85, 86. 
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relating to total failure of consideration, or mutual resciasiim 
of a contract. It comes within the rule that where a stun of 
money has been paid for an entire consideration, and there 
is only a partial failure of consideration, neither the whole 
nor any part of such sum can be recovered. No authority 
has been cited in favour of the plamtiS at common law.”^ 

To overrule this cumulative weight of authority was manifestly 
impossible : only by legislation would a comprehensive scheme 
of adjustment be possible. 

In Scotland tlie position was always different : the person 
benefited may have to account to the other party to the extent 
of Ihe benefit that he has received : — 

“ No doubt, if he perform a part and then fad m completing 
the contract, I shall be boimd in equity to allow him credit 
to the extent to which I am lucratus by his materials and 
labour, but no further ; and if I am not luvraius at all, I shall 
be entitled to repetition of the whole advance, however great 
his expenditure and consequent loss may have been.”® 


^ lb , at 86 Certain deciaums m equity had been cited, in particular Hint 
\ . Tolaoa (1850), 2 Mac & O 1.84, but they were doubted and held to be inappboable. 

H himup V Ilwfhes (supra) was followed in Ferns v Carr (1886), 28 Ch. D. 409, 
where Pearson, J , held that the estate of a sohator uho had died duemg the term 
of the articles of an articled dork was not liable for any part of the premium. 

See Mayor and Corporation of BooUe<um~Ltnacie v. The County Couned of 
Lancashire (1890), 60 L.J.Q.B. 323, 327, per Lindley, L.J. . “ Nor is there any 
aiithonty for showing that money, which has been paid for a consideration which 
has not whoUy failed, can be reooiered unless you can apportion it ” 

’Per Lord President Inglis m Watson de Co v Shaniland (1871), 10 M. 142, 
162. See also The Canitare Case |,1924J A C 226, 249-261 ; supra, 613. 

But see Lord Atkm’s observations in The Fibrosa Case [19431 A.C. 32, 64 ; supra, 
639 i and see the observations of Loid Macmillan and Lord Wnght, in The Denny 
Mott Case [1944] A.C. 266. 273, 281 ; supra, 624. 
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Law Refoem (Feusteated Conteacts) Bill, 1943 
1. Two Mam Objects 

On 22nd Juno, 1943, the Law Reform (Frustrated Contracts) 
Bill, introduced into the House of Lords by the Lord Chancellor, 
was ordered to be printed. Viscount Simon, L.C., moving the 
Second Reading on 29th June. 1943,^ pointed out that if, 
before the date of frustration, there had been a prepayment 
“ there is no doubt now that the English law is that the man 
who has received that prepayment has got to hand it back.” 
A “ very simple ” rule, but sometimes “ very harsh ” : the 
recipient may have acqmred materials or started manufacture. 
The^rst object of the Bill was to alter that. Although, in the 
event of frustration, the recipient most hand back the 
prepayment, he is entitled to set o1f expenditure incurred in and 
about the execution of the contract.* 

The second main provision of the Bill concerned the other 
party who may, before frustration, ha\e received some benefit. 
A x>ortioE of machinery ordered has been delivered ; the 
recipient must pay for it. Apart from the Bill he would not be 
liable to pay until the contract is completed : “ under 

frustration that time will never arrive.” A decorator under- 
takes to paint a house. When he has done half the work, 
painting of houses is prohibited under Defence Regulation. 
The owner should pay “ a fair amount for the benefit.”* 

Since the Bill was already well known in the commercial 
community, the statutory relief would apply to existing contracts 
which became frustrated on or after 1st July, 1943.* 

2. Charterparties generally Excluded 

“Any charterparty, except a time charterparly or a charter- 
party by way of demise, or any contract (other than a charter- 

‘ OffideU Seport, vol. 128, 29th June, 1943, coId. 13.1-151. The viewH expressed 
in tiie debate are not, of course, evidence upon the meaning of the statute. But 
th «7 are significant and worthy of record. 

•Ah 001.138. •i»., col. 139. 


* lb., (xd. 140. 
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party) for the carriage of goods by sea would be exempted from 
the Bill.” The reason is that there have been loi^ established 
as part of the general maritime law the two principles that 
advance freight is not repayable, even though ship and cargo 
be lost before delivery can be effected, and secondly, that unless 
otherwise agreed, freight (other than advance freight) is only 
payable if the contract is completely performed.’” Any alteration 
of these principles would involve “ substantial mo^cation ®f 
the present insuranct' practice.”® Hire payable imder a time 
charterparty, or a dharterparty by way of demiee, was not 
governed by any “ similar generally accepted rule ” : these 
contracts come within the ambit of the Bill.® 

3. When Insurance Belevant 

Upon the Third Beading, the Lord Chancellor mdicated 
two small changes — ^both concerned with insurance.® 

First : a contract of insurance is not “ ordinarily susceptible 
to the law of frustration ” : as soon as the premium is paid 
and the risk attaches, “ it is well established in law and custom 
that the premium is not returnable.” ' Tlie Bill would 
apeciflcall> exclude wntracts of insurance.* 

Secondly, to clause 1 (5), which provided that the court 
should not take into account any sums payable upon frustration 
under anv contract of insurance, there would be added the words 
“ unless there was an obligation to insure imposed by an express 
term of the frustrated contract or by or under any enaeimenV”^ 

^ House of Lords, Official Rtffiort, vol 128, cols. 140, 141. 

* , col 141. Ghaitera hf way of deiniae** — ** baro-boat charters *’ —had 
ap;am come into common use by the Bntish and by the American Governments 
nhere ships could not be manned by the owners’ own cre'ws. *See also Viscount 
Hailsham^fl speech • %b , cols. 147-'I48. Lord Wright commended the Bill, referring 
to the uuqualihod approval ” given by The Association of Bntish Chambers of 
Commerce col. 148. See The Time% 10th August, H)43, letter from Viscount 
Simon, L.(\, to the President. 

^Official Report, vol 128, 8th July, 1943, cols. 367-371. 

* /6., col 367. See also Official Report, Debate on the Second Reading tn Houae 
of Commons, vol. 391, 23rd July, 1943, cols. 1342-1347. 

The point was again raisofl at the committee stage Official Report, voL 391, 
2 Sth duly. 1943, (olh. 1741 1751. The Attorney-General observed that 
''HI insure against sickness on 1st January and die on Ist February, my executors 
lannot get back eleven- twelfths of the piemium,” The n«k may go ap ; the 
insurance company oaimot morease the premium. The nsk may go d yam , none 
of the premium is repayable. The nsk may disappear oRogelher 

but it IS well settled, and the whole insurance business of London, whicH 
18 the insurance centre of the world, is conducted on the basis that once a piemium 
has become due no part of it is repayable even if the subject-mattor of the risk 
disappeared dunng the penod ooveied” {%b ). 

The sttb-olause was merely mserted out of caution, possibly excessive caution, 
but to make it clear that we do not propose and we do not desire to alter the 
general law governing insurance contracts where the subject matter ceases to he 
at risk ” (ooL 1748). 
col, 868. 
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Ordinarily, said Visoount Simon, L.C., a contract of insurance — 
upon the issue of recovering or retaining a pri'payment — ^was 
irrelevant, “ purely collateral.” But one case required express 
provision : where the frustrated eontraet itself called for a policy 
to be taken out by one of the parties, or when the law required it. 
Thus, where A is under contract to do work on B’s premises, 
the contract may provide that a policy lx* taken out to protect 
the premises agaimt fire while that work is going on. 

” If it is part of the bargain between the parties that there 
should be a policy of insurance taken out. tlien it seems to 
me . . . right that if the contract be(*onies frustrated the 
effect of the policy of insurance .slioiild be taken into 
account.’” 

Again, under the War Damage .\ct. It) id, a i)ohc> niiist b\ law 
be taken out m respect of business goods. It lliose goods are 
destroyed by enemy action, that would jirobably frustrati- a 
contract dealing with them ; ” but it would bi- quite wrong . . . 
for the party who is now going to receive monc'y instead of the 
goods not to be treated as being m much the same position 
as if he really had the goods.’** 


‘ House of Lords, OffltM Report, vol. 128, cols. 368, 360. 


eol, 360. 
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Section 1. — ^Adjustment op Eights and Liabilities op 
Parties to Frustrated Contracts 

Subsection (1 ). — Effect of Frustration : the New Law^ 

“ Where a contract governed by English law has become 
impossible of perfonuance or been otherwise frustrated, and the 
parties thereto have for that reason been discharged from the 
further perfonnance of the contract, the following provisions of 
this section shall, subject to the provisions of section two of this 
Act, have effect in relation thereto.” 

> The preamble to the Htatute passed on 5th August, 1943, runs : “ An Adt 
to amend the law relating to the fruetration, of rontraete." See Commentaries upon 
the Act by Sir Arnold McNair, in (1944), 60 L.Q.R. 160-174, and by Glanville L. 
Williams, The Law Reform (Frustrated Oontraets) Act, 1943. See aim Ptofl R. C, 
Guttwidj^ and Dr. lipst^, Conflicts of Law in Matters cf Vnfustifidbh Bnndmemt 
(1989), 7 Camb. L.J., 80. 
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NOTES 

(a) The Statute should be given a liberal interprelaUon.— 
“ . . . this statute is not a mere epitome of principles already to 
be found in case law, but possesses an individuality of its own. 
Nor was it designed for the purpose of curing technical defects 
in our law : it represents a change which is taking place not 
merely in English law but also in other systems, namely, a new 
attitude towards the hardships which may be caused by rigid 
adherence to the principle of pacta sant servanda. In these 
circimstauces the Act should, it is submitted, be construed and 
applied as liberally as possible and not in the light of pre-existing 
case law, unless this is made imperative by the nature of the 
language employed by the draftsman.”^ 

{b) Only eontmots governed by English law come witliin the 
ambit of the Act. — The Act does not apply to Scotland which 
has already aecejited the principle of restitution.* The interpn*- 
tation of a contract is governed by the law which the parties 
intended to apply : the “ proper law of the contract.” An 
intention expressed in the contract is conclusive. In the 
absence of an express intention, the “ proper law ” will depend 
upon the “ terms of th<‘ contract and the relevant surrounding 
ctrcnrastances.”* 

The ‘‘ proper law ” i.s tiie right test, for although, juristicaUy, 
the T^titution of money and of tlie value of benefit is founded in 
qu^i-contract, the remedy arises because there w'as a contract 
which b ecame frustrated* ; whether frustration has siipervencKl 

* Professor Guttendge in his review of Glfinville Williams’ book, at (1945), 61 

* See C?md 60()9, at 6 , see also per Lord Macmillan m Thi Fibrom Case [1943] 
AsC. 32 ; and /wr Lord Shaw, in Tfu Canitarf Case [1924] A (\ 22b, 259. 

*Seo if. V. JfUemaHonal Traske for the ProtccUon of Hondholdera^ AkUentjeaell* 
$chaft [1937J A.C. 500. 529, pei Lord Atkin. 

* Contra^ G. L. Williams, op uf , 19, 20, citing Guttondge and lapstein (1939), 
7 Camb. L.J., 80. 

Professor Guttondge pomts out (7 Camb. L.J., 82) that The Restatement of the 
Conflict of Laws makes the choice of m quasi -contract depend on the law of the 
place where the benefit is conferred, or the law of the place of enrichment, as the 
case may be (ss. 462, 463). The learned authors think that m a dispute of a quasi- 
contractual nature which contains a foreign element, an English judge has a *frce 
hand in choice of law {tb., 88). The law of the domictl they reject (t6,, 89). The 
lex loci situs — thp place of the payment ol the transiei of property — althougli opt‘n 
to criticism, is the law which has “ the closest coimection with the enrichment ” ; 
{ib,, 89, 80). The test based on “ the proper law of the contract^** they regard as 
mvolvmg a “ cumulation of fictions ” — the assimilation of a contract with quasi 
contract and the presumption of an intention of restitution {ib., 90). They admit 
that ** where the enrichment spnngs from a previous contract, the solution which 
would apply the law of the original contract is attractive, but might lead to an 
impasse * (i6.). The hx fortt i.e., English law — although the test possesses 
‘‘certom merits — has “few supporters ** (*6., 91). The learned authors think 
Wt quasi-contraotual restitution as not a pro^ural matter, but in the nature 
of a debt to be ascertained by the law governing the obligation (»6., 92) ; “ our 
submission is that conflicts of law in matters of unjustifiable enHehment should 
be rosolyed in sooordanoe with the law of the place in which the payment of the 
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d«pends upon th« pi^per law of tlie ooniaraot.^ ^ ,, 

(o) The oontrcust must have become impossiUe of performane$f 
or have been otherwise frustrated. — ^The words 

and the parties thereto have for that reason been diseha/rged 
from the further performance of the contract, 
do not add a further condition : they are declaratory and are 
statutory affirmation of the legal effect of frustration.* 

“ Frustration is the term now in common use in cases in 
which the performance of a contract becomes imiHMSsible 
because its subject-matter has ceased to be available for the 
purpose for which both parties intended it to be used.”* 

The subject-matter of the contract may have perished ; or it 
may still exist, but its condition has by some casualty been so 
changed as to be not available for the purposes of the contract 
. . .* Or the performance of the contract may have been 
for so long interrupted “ by state interference or other simflar 
overriding intervention ” as to make it unreasonable for the 
parties to continue. Again, the object may exist and be avail- 
able, but the underlying purpose contemplated by both parties 
— as in the Coronation Cases — ^has failed. Or “ a vital change 
of the law, cither statutory/ or common law,*’ operates on the 
drcumstances, as “ wliere the outbreak of war destroys a contract 
legally made before war, but which, when war breaks out, cannot 
be performed without trading with the enemy.” Death or 
incapacity may frustrate a contract where “ continued good 
health was esseutial to th(‘ carrying out of the contract.” “ The 
range of circumstances ” is ** wide and various.”* , 

Impossibility discharges both parties in every cafle.* 
Frustration, says Viscount Simon, L.C., 

“ kills the contract itself and discharges both parlies automa- 
tically.”® The Act applies where it becomes illegal to perform 
a contract : Illegality is merely one kind of frustrating event.* 

money or the vesting of property occurs which constitutes the enrichment 
(t&.» 92, 93). 

In his review of Glanville Williams’ book in (1946), 61 L.Q.E. 97-99, at 98, 
Professor Gutteridge observes that “ it would be unfair to reproach the legislator 
for adopting a solution which has, at least, the merit of limitmg the operation of 
an English statute to disputes governed by English law.” 

1 fcJee McNair, 60 L.Q.R., at 161, 162, citing Bioey, Conflict of Lam, 166, 160. 

> Williams suggesis that the words moan that the frustrate event must bo 
capable of ducharginjg obligations on both sides if such obligations exist (at 29), 
Per Lord Porter m The Constantine Case [1942] A.C. 164, 198, 

^ Per Lord Wright in The Constantine Case [1942] A.C. 164, 183 ; supra, 410. 

• Contra, Williams, 21, 22. Contrast Pollock on Contracts, 235. 

« The Constantine Case [1942] A.C. 164, 163 ; supra, 631. 

7 The difficulties raised in Williams, 23, 24, do not seem to be real. Simoad» 
doubt in Me Banca Commerdak lUdiana [1942] Ch. 406, 412, ** whether the doekine 
Of frustration of contract, with its inoidents, strictly applies to a oontraot whioh ll 
dissolved hy the outbreak of war between the countries of the contracting parties 
•.ndoss not seem to be well ffiunded. 
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Subsection (2 ). — Recovery of Prepayment^ less Ecopenses 

“ All sums paid or payable to any party in pursuance of the 
contract before the time when the parties were so discharged 
(in this Act referred to as ‘ the time of discharge ’) sluill, in 
the case of sums so paid, be recoverable from him as money 
received by him for tlie use of the party by whom the sums 
were paid, and, in the case of sums so payable, cease to be so 
payable : 

Provided that, if the party to whom the- sums were so paid or 
payable incurred expenses before the time of discharge in, or 
for the purpose of, the performance of the contract, the court 
may, if it (*ousiders it just to do so having regard to all th(‘ 
circumstances of the case, allow him to retain or, as the cas<‘ 
may be, recover the whole or any part of the sums so paid or 
payable, not being an amount in excess of the expenses so 
incurred.’^ 

NOTES 

(a) The Proviso . — Whether any allowance for expenses be 
made to the recipient, and, if so, the amount of this allowance, 
will be entirely in tlie discretion of the court, i.o., the court 
or arbitrator actually hearing the caseJ Save that the court 
may not order allowance or recovery of a sum in excess of 
expenses incurred, the discretion of the court is unfettered.^ 
An appellate court may not substitute its own view of the 
proper amount, unless the trial judge has acted on wrong 
principles of law, e.g., by disregarding some of the circumstances 
of the case, or by including in “ expenses ’’ some element (such 
as loss of profit) that is not properly an expense, or unless he 
has given a decision that will ‘‘ result in injustice*.’'^ 


1 Section 3 (2). 

* See Lvccioni v, Luccioni fld43J P. 49, 61, per Scott, L.J. ; for, as Lord Wright 
pointed out in Evens v, Barllatn [1937] A.C. 473, 488, **b> discretion which is 
unfettered by law must not be fettercxl by judicial interpretation of it.** 

* See Evans v. Bartlam [1937J A.C. 473, 480, 481, per Lord Atkin, and British 
Fafne v. Macgregor\ The Maegregor [1043] A.C. 197, per Lord Wright 

“ ... it would require a very strong case to justify any ’juch review of or 
interference with this matter of apportionment where the same view is taken of 
the law and facts. It is a question of the degree of fault, depending on a trained 
and expert judgment considering all the circumstances, and is different in 
essence from a me^ finding of fact in the ordinary sense. It is a question not of 
principle or of positive findings of fact or law, but of proportion, of balance and 
relative ernph^is, and of weighing different considerations. It involves an 
indmdual choice or discretion, as to which there may weU be differences of 
opinion by different minds. It is for that reason, 1 think, that an appellate 
court has betm warned against interfering, save in very exceptional circumstances, 
with the judge’s apportionment ” {«6., at 201). 

Lord Buckmaster, in The Otranto [1931] A.C. 194, 204, stated the “ accepted 
rule ” 

** Upon the question of altering the share of responsibility each has to take, this 
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(fe) JJiseretion of Court unfettered . — It would not be righ| 
for the court to lay down any rules for the exercise of its dis^ 
cretion,^ e-g., that the loss shoiild be divided equally, i.e., that 
an allowance of only half of the expenses should be ordered,* 
as beiuff “ economically sounder ” or more consistent with 
natural justice/’ The court, as such, has no views ou 
economics ” ; nor is “ natural justice ” — whatever, in this 
context, that term may mean, the statutory criterion, but 
‘‘ justice ” — having regard to all the circumstances of the 
case.’’* The Law lievision (Committee rejected the solution 
that the payee should be entitled to retain only one-half of 
loss directly incurred for the purpose of performing tlie contract.^ 
It is true that, upon the construction of the Act, the report is 
not admissible in evidence.* 

(c) “* Expenses.'^ — “ Kxp(mses ’’ means — expenses, not 
“ expenses after deduction of gains resulting from those 
expenses,” or ” net loss.”* “ Net loss,” no doubt, is one of the 
circumstances of the (‘use.” The term includes a reasonable 
sum ill respect of overhead expenses,” and work or services 
performed personally by the party. ^ The term does not include 

loss,’’ or loss of profit, or damage.""^ It has been defined as 
” The charges, costs, items of outlay, incurred by a person 
in the execution of any commission or duty ; . . 

(d) “ Incurred ''^ — It is submitted that this statute, being 
ameliorative should receive* an extimsive, not a restrictive, 

i» primarily a matter for the judge at the trial, and unless there is some error in 
law or in fact in his judgment it ought not to be disturbed.” 

See also, under a similar provision in Law Reform (Married Women and 
Tortfeasors) Act, 1935, Daniel v. Ricketts Cockerell rf* Co., Ltd, & Raymond [1938] 
2 K.B, 322, 329, per Hilbcry, J. ; Digram v. United Automohih Services, IM, 
[1943] 1 K.B. 612, 614, per MacKinnon, L.J. 

^ See note 2, supra, p, 684. * Contra, Williams, at 35 et seq, 

® A modem court should realise what is its ideal, that of doing justice according 
to the actual facts, though on the lines of established law ” : Lord Wright, LegS 
Essays and Addresses, 385. 

* (1939), Cmd. 8889, at 7. ® See authonties cited in Williams, 37. 

• Contra, Williams, 39. ’ Section 1 (4) ; infra, 688. 

®See London County Conned v, Montague Burton, Ltd, [1934] 1 K.B. 360: 
where Avoiy, J., distinguishes “ loss ” and “ expense ” (at 364). 

Contrast Indemnity Act, 1920, s. 2 (1) (6), conferring the right to compensation 
upon a person who ” incurred or sustained any direct loss or damage to his businiesB 
or property ” through the exercise of emergency powers during the war of 1914, 
with Compensation (Defence) Act, 1939— which prescribes the measure of 
compensation for the taking possession of land or the requisition of other property, 
or the doing work on land in the exercise of emergency powers during the present 
war. Section 2 (1) (d) allows sum equal to the amount of any expenses 
reasonably incurred ... for the purpose of compliance with^any directions given 
on behalf of His Majesty in connection with the taking possession of the land.” 
See abo ss. 4 (1) (e) ; 5 (1) (b) ; 6 (3), 

® New English JHcUanaty, vol III, 429. 
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interpretation. It may be argued that, strictly, you do not 
incur an expense until you have paid it. The phrase, however, 
should, it is thought, be construed to mean incurred a liability 
for expenses.’*^ 

(e) Expenses in, or for, the purpose of the performance of the 
Contract. — The words “ for the purpose of the performance of 
the contract ’’ do not include expenses incurred in anticipation 
of, or in preparation for, a possible contract There must be 
a contract, but no doubt expenses which are proved to be 
exclusively referable to a particular contract, even though 
they were incurred before the contrac t was made*, can be taken 
into account. 

{/) American Law. — See Restatement, s. 468 (1), (2), (3), infra. 
‘WiMston, s. 1972 et seq. ; infra, 696 et seq. 

The ‘‘ value of performance,’’ the Restatement declares, is 
“ the benefit derived from the i>erfonnance in advancing the 
object of tlie contract, not exceeding, liowever, a rateable 
portion of the contract price.” 

The measure of recovery, says Williston (s. 1977), is “ The fair 
value of the performance which he has rendered,” not exceeding 
** a rateable portion of the contract price, oven if the part 
performance has been destroyed or 1ms been of no pecuniary 
benefit to the defendant.” Loss of profit is irrecoverable.^ 

Subsection (3). — Recover^/ of Valuable Benefit 

Where any party to the contract lias, by reason of 
anything done by any other party thereto in, or for the 
performance of the contract, obtained a valuable benefit 
(other than a payment of money to which the last foregoing 
subsection applies) before the time of discharge*, there shall be 
recoverable from him by the said party such sum (if any), not 


1 The G^eral Claims Tribunal thought that expense is not “ incurred ** until 
it has been paid. Lord Patrick asked: ** When you go to a tailor and order a 
suit, do you incur expenditure or a liability ? ((/ited in editorial note (1945), 
89 Sol. J. 87, from a case upon reg. 50b, para. 8, of Defence (General) Regulations, 
1989, reported in Estates Gazette ^ 27th January, 1945. The paragraph provides 
compensation for expenditure reasonably incurred ” in making good damage 
canm in connection with the severance of fixtures.) 

* With the above reservation, the author agrees with Williams’ reasoning at 43, 
44. See McNair, he. cit., 164, 165, who instances “ the case of the householder 
who* having undertaken to erect a stand in order to view a procession and to 
provide luncheon, has bought timber for the purpose of the stand and food for the 
Iimcheon. If a manufacturer has incurred expense in installing special maohinery 
fckr the purpose of performing the contract, this expenditure would presumably 
rank even though he has not begun to manufacture the goods that are the 
subject-matter of the contract.” 

^ McNair refers to the recommendation of the Law Revision Committee that 
loss of profit should not be taken into consideration, but thinks that, since the Act 
does not refer to loss of profit, this is one of ” the oiroumstanoes of the case ” to 
which the , court, by s. 1 (2) and (3), must have regard ; loc. eU., 167. 
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eioeeding the ralne of the said beoeftt to the party obtalaii^' 
it, as the cotirt considers just, having regard to all the ciroatt*' 
stances of the case and, in particular — 

(a) the amount of any expenses incurred before tlm time 
of discharge by the benellted party in, or for the purpose of, 
the i)erformance of the contract, including any sums paia 
or payable by him to any other party in pursuance of the 
contract and wdaincd or recoverable by that party under the 
last foregoing subsection, and 

(b) the effect, in relation to the said benefit, ot the circum- 
stances giving rise to the frustration of the contract.” 

NOTES 

(rt) Value of benefit obtained. — A “ benefit ” is “ obtained ” 
wlien anything has been done by a party to the defendant’s 
property, which has benefited it. It is immaterial that immedi- 
ately afterwards the property was de,stroyed : the benefit, 
although not retained or turned to account, was nevertheless 
“ obtained.’” The “ value ” will prima facie be “ a rateable 
projiortion of the contract price.”^ 

{b) Ej-pentte incurred by party benefited. — Prima fade, the 
plaintiff will recover the value of the benefit obtained by the 
defendant Ji'ss the expense incurred by the defendant. The 
court will not lay down any rigid “method” or “rules” — 
siK'h as r<*covery of a rateable proportion of a “ reasonable ” 
price where the contractual pnee wa.s unduly high.® If it would 
cost more to complete the work than tiie jiroportion of the 
contract price for the part unfinished, the court will not 
necessarily ass<>ss the “ benefit ” at an amount lees than a 
“ rateable proportion of the contract price.’’® Kor does it 
follow that a person uiaA" never recover more than a rateable 
proportion.'* 

In the interpretation of this statute tiro principles, it is 
submitted, are fundamental. First, the statutory adjustment 
of rights and liabilities of jiarties to tmstrated contracts, it is 
true, 18 jurist ically based upon quasi-contract. This, however, 
does not mean that the Act must be (‘onstrued so as to fit into 
a preconceived “ basis of quasi-contract ual recovery.” The 
Act is the code. Secondly, the esseni'e of this “ equitable 
apportionment ” is that the court must do justice “ having 
regard to all the circumstances of the case.’’ To prescribe the 
method or to lay down rules for the way in w'hich the court 

* See Wdlums, 48-50, citing Williston, e. !975 , infra, 702 ; Woodward, Qttoat- 
Contraeta, ISO-IM. 

* See Seatatment, s. 468 (2) , WiUiston, «. 1977 ; ni/ra, 698, 703. 

* Contra, Williwiu, 53. 

« Contra, ynUlMM. 56. oit»ng Woodward, 197. 
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should exorcise its absolute discretion appears to the author 
to be erroneous in law and wronp in principle. 

(e) Effect of eircumstanees giving rise to frustration, — The Act 
deals with the effects of frustration whatever the cause. The 
circumstances may indicate when the party benefited may be 
able to complete the work stayed by frustration.' 

Subsection (4). — “ Ejcpenses ” include “ Overheads " and 
Personal Services 

‘‘ In estimating, for the purposes of the foregoing provisions 
of this section, the amount of any ex])ensc8 incurred by any 
party to the contract, the court may, without prejudice to the 
generality of the said provisions, include such sum as appears 
to be reasonable in respect of overhead expenses and in respect 
of any work or .services performed personally by tlie said party.’* 

NOTES 

(а) “ Overhead expenses," — These mean the general running 
costs of a business.^ The “ expense " incurred in, or for the 
purpose of, the performance of the contract, is not merely the 
actual cost of the work done. It includes a proportion of the 
running costs of the wliolc bu8ine.ss — i‘.g., rent, rates, services, 
salaries, insurances — without wliich the vork could not have 
been done. 

(б) Work or services performed personally, — A person who 
personally does work or performs s('rvices does not “ incur 
expenses," Hence it is neces.sary to provide tliat he may charge 
for work or services a sum which will reimburse him for time, 
and wmrk or services. 

(c) Such sum as appears reasonable. — The court hearing the 
case has the sole discretion. The wmrd “ reasonable *’ would 
appear to have the same meaning as “ just . . . having regard 
to all the circumstances of the case,” in s. I (2), and s. i (3). 

Subsection (5). — Insurance : when Relevant 

“ In considering whether any sum ought to be recovered or 
retained under the foregoing provisions of this section by any 
party to the contract, the court shall not take into account any 
sums which have, by reason of the circumstances giving rise to 
the frustration of the contract, become payable to that yiarty 
under any contract of insurance unless there was an obligation ' 
to insure imposed by an express term of the frustrated contract 
or by or under any enactment.” 

* McNair, toe. cit., 166. 

* Inourred in the production of a batch of articles apart from the prime cost 
of oaoh (cf. oneoH), or in the upkeep of plant and premises even where no work is 
heing dram ” ; New Snglith DMionary, Supfiement, 
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NOTE J 

Imumnce generally, irrelevant and coUateraL — Upon the 
Third Eeading in the House of Lords, Lord Wright observed 
“ Where a party aifeeted by frustration of a contract has 
insured, that may ordinarily be quite irrelevant as between 
the parties, but, if that has been done in pursuance of a term 
of the contract or under any enactment such as tlie War 
Damage Act, then the position is changed, and it is no longer 
irrelevant as between the parties, but is an essential part of 
the contraidual relationship ; and the man who has, at his 
own trouble and expense, effected the insurance, ought to be 
entitled to enjoy such benefit as comes from that insuranoe*^^^ 


Subsection (6 ). — Benefit conferred on Third Party 
“ Where any person has assumed obligations under the 
(‘ontract in consideration of the conferring of a benefit by any 
other party to the contract upon any other person, whether a 
party to the contract or not, the court may, if in all the 
circumstances of the case it considers it just to do so, treat for 
the jiurposes of subsection (3) ot this section any benefit so 
conferred as a benefit obtained by the person who has assumed 
tlie obligations as aforesaid/’ 

NOTE 

If, under the contiuct, A has assumed obligations in considera- 
tion of his co-contraetor conferring a benefit upon B — whether 
B is a party to the contract or not — A may have to pay for this 
valuable benefit ’’ as if he had “ obtained ’’ it for himself. 

‘‘ Before the outbreak of war I undertook to accept your 
son avS a farm pupil for a period of tliree years and instruct 
him in the business of dairy -farming, in consideration of the 
payment by you to me of £300 on the completion of the 
instruction. After two years he is (*alled up under a National 
Service (Armed Forces) Act. lie has already learned a good 
deal. I am entitled to recover from you under subsection (3) 
such sum as the court may consider to be just, having regard 
to the value of the training. If the sum of £300 had been 
paid to me in advance, you would (unless the contract is 
severable under subsection (4) of section 2) have a claim to 
repayment under subsection (2) of section 1, subject to my 
claim to retain up to the amount of any expense incurred 
by me,’’* 

1 House of Lords, Official Report^ vol. 128, 8th July, 1943, ools. 389, 870, See 
also the examples given by Visoount Simon, L.C., in moving the amendment : 
ib*, cok. 368, 369. And see McNair, loc, ett, 167, 168. 

The passages cited from debates are not, of course, receivable as evidence* 

The Law Revision Committee bad recommended that no regard should be had 
to amounts receivable under any contract of msuranoe (Cmd. 6009, at 8) ; 

626. 

•McNair,^* aL, 168. 
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Sbomon 2. — ^Appucation op this Act 
Svbstetion (1). — Time of Discharge, on or after July, 1943 
“ This Act shall apply to contracts, whetW made before or 
after the commencement of this Act, as respects which the time 
of discharge is on or after the first day of Jnly, nineteen himdred 
aod forty-three, but not to contracts as respects which the time 
(d discharge is before the said date.” 

NOTE 

The Bill was ordered to be printt'd on 22nd June, 1943, and 
recdved a Second Beading on 29th June. Since the Bill was 
already weU known in the commercial community it was thought 
right to afford the new statutory relief to existing contracts, 
if they were frustrated after a future date, viz., Ist July, 1943.^ 

Subsection (2). — Where Crown a Party 
“ This Act shall apply to contracts to which the Crown is 
a party in like manner as to contracts between subjects.” 

Subsection (3). — Contractual Provision Paramount 
“ Where any contract to which this Act applies contains 
any provision which, upon the true construction of the contract, 
is intended to have eflect in the event of circumstances arising 
which operate, or would bat for the said provision operate, 
to frustrate the contract, or is intended to have effect whether 
such circumstances arise or not, the court shall give effect to 
the said provision and shaU only give effect to the foregoing 
section of this Act to such extent, if any, as appears to the 
court to be consistent with the said provision.” 

NOTE 

The parties — ^as before the Act* — ^may, by their contract, 
make what provision they please to adjust their rights and 
liabilitieB in the event of fru.stration.* 

They may provide that a prepayment must be returned 
without deduction or that no part will be returned. The 
provision must be express. But “ the true construction of 
the contract ” depends not only on the terms, but on the material 
surrounding circumstances of a contract, of which parol evidence 
is admissible.^ ' 

> See the Lord Chancellor’s speech : Official Report, vol. 128, col. 140. 

• See The Fibrosa Case [1042] A.C. 32; at 66, per Lord Atkin; “It is always 
possible to provide for the risk of frustration ’’ ; at 76, per Lord Koche ; “ ... 
thsy may make what contracts they think fit to provide m that event for the 
adjustment of the position between them.” Supra, 636, 661. 

*SeB Restatement, s. 468 (1) and (2), infra, “Except where a contract dearly 
provides otherwise, the value of peribrmsnce is recoverable.” 

And see Wiiliston, s. 1972a, on the “ assumption of risk.” 

* See per Vaughan Williams, L.J., in Krdl v. Henry [1903] 2 K.B. 752, 764. 
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Sidhseetion (4). — Where Contract Severable 

‘‘ Where it appears to the court that a part of any contract 
to which this Act applies can properly bo severed from the 
remainder of the contract, being a part wholly performed 
before the time of discharge, or so performed except for the 
payment in respect of that part of the contract of sums which 
are or can be ascertained under the contrac*t, the court shali^ 
treat that part of the contract as if it were a separate contract 
and had not been frustrated and shall treat the foregoing section 
of this Act as only applicable to the remainder of that contract/^ 

NOTES 

{a) When is a contract severable f — Prima facie, severance is 
the act of the parties : Salter, J., said : — 

‘‘ The promise . . . must be on the face of the document 
a separate promise, a separate compact, the subject of separate 
consideration and accord, the perlormance of ’which is 
independent of the performance of any other promis(*s which 
the promisor may have made . . . Whether it is separate 
or not depends on the language of the document. Severance, 
as it seems to me, is the act of the parties, not of the court.^’^ 

On the other hand, the subsection seems to signify that 
ultimately severance is a question for tlie court. 

The Act affords no guidance upon the tests of severance/^® 

(6) Vlassificaiion of seoerable contracts ? — Williams classifies 
severable contracts into those ‘‘infinitely severable’^ and those 
made up of an agglomeration of entire parts.^^^ 

A contraet “infinitely severable’’ is one vhich contains a 
promise, expr(»ss or implied, to pay pro rata, or, if no remuneration 
is specified, to pay a reasonable remuneration. A severable 
contract “ made up of an agglomeration of entire parts ” is 
one in ’which separate considerations are specified,'^" each 
appropriated to different parts of performan(‘e, where complete 
performance is not a condition precedent to recovery.^ 

A contract, he says, is entire 

“ (a) if it is agreed that complete performance shall be 
a condition precedent to recovery on the contract, or 

(b) if the consideration is a lump sum and is neither agreed 
to be paid pro rata nor split up and appropriated to different 
portions of the contract,”® 

1 Putsman v. Taylor [1927] 1KB 637, 640. See also the judgment of 
Blackburn, J., in Appkby v. Myers (1867), L.R. 2 C.P, 651, 661, and jper Bovill, 
in Whincup v. HugJ^s (1871), L.R. 6 C.P. 78, 81. And see Williams, 64-72. 

^ McNair, he, at, 170 ; and see examples quoted and questions raised. 

® Williams, 64, 68-70. See also his essay. Partial Performance of MnUre 
Contracts I (1941), 67 L.Q.R. 373-399, at 374, 382. 383. 
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This may afford a prima facie test : the power of the court is 
unfettered* 

A divisible contract ’’ is thus defined in Bestatement of 
Contracts : — 

A contract where, by its terms, 

(1) performance of each party is divided into two or 
more parts, 

(2) the number of parts due from each party is the same, 
and 

(3) the 'performance of each part by one party is the 
agreed exchange for a corresponding ])art by the other 
party. 

Subsection (5). — Contracts excluded from the Act 
“ This Act shall not apply — 

(a) to any chart erparty, except a time chart erparty or a 
chart erparly by way of demise, or to any contract (other 
than a chart (‘ri)arty) for the carriage of goods by sea ; or 

(b) to any contmc't of insurance, save as is provided by 
subsection (5) of tiie foregoing section ; or 

(c) to any (*(»ntract to which section seven of the Sale of 
Goods Act, 1893 (\vhich avoids contracts for the sale of 
specific goods ’which perish before the risk has passed to the 
buyer), applies, or to any other contract for the sale, or for 
the sale and delivery, of specific goods, where the contract 
is frustrated by reason of the fact that the goods have 
perished.’^ 

NOTES 

{a) Charter parties, — Wliere the ship or the goods have been 
lost, admnee freight is irrecoverable.^ Although the rule is 
unsatisfactory in principle,” said the Law Revision Committee, 
it has been “ settled law for a long time past,” and the practice 
of shipowners and insurers is ‘‘to some extent based on it.” 
A change would be “ inopportune and undesirable ” save as 
regards hire paid in adrarice under a time charierparty^ which 
should be recoverable, in the event of frustration, in the same 
way as other advance payments.® This Becommendation is 
embodied in s. 2 (5) (a) at the Act. 

Any alteration would involve “ substantial modification of 
the present insuranc*e practice,” which seemed “ both unnecessary 
and undesirable.” There was no “ similar generally accepted 
rule’’ eonceruing hire payable under a time charterparty, or a 

Section 266 (e), 

^Byrm v. Schiller (1871), L.R. 6 Ex. 319 ; supra, 598, 599. 

• Omd. 6009, Appendix B ; supra, 625. See also The Fihroaa Case [1943] A.C. 
32, at 67, per Lord Wiight ; at 74, per Lord Boche ; at 79, per Lord Porter. 

Williama* analyeis of the reaeone why the rule as to advance freight survives 
The Fibrosa Case seems to be otiose (at 73, 74). 
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tiharterparty by way of demised A bill of ladiag is treated ki tlii 
same way as a voyage charteiparty.® 

The decision in The Fretwk Marine Ca8(^ will acoordii^ly 
cease to have effect where, on or after Ist July, 1943,'^ time 
charterparty has been frustrated. 

(6) Insurance . — In the debate on the Third Eeadmg, the 
Lord Chancellor said that a contract of insurance was not 
ordinarily susceptible to the law of frustration ’’ ; as soon as 
the preiniuin is paid and the nsh att iches, “ it is wpU established 
in law and custom that the premium is not returnable.” The 
subsection was inserted in the Act to make it quite clear that 
the A( t does not apph to coiitratts of insmance.'* 

(c) ContiatU unAtr Sale of floods A<1. 1895, s. 7 — The effect 
ol Inistiation upon a fontiatt for the sale of specific goods 
yliich pcTish brfoie the risk has passed, is dealt with by s. 7 of 
the Sale ol (loods Act, 1S93 Loid Poittr, in Jus spoeih in 
The Fihrosa Cose,® alter rctcriinsr to s 7, ■wlncii deals with a case 
whole tin* goods hasa‘ pcnslud bolon' the contract was made 
,uid the coiiti i( t is \oid ah initio, obscnc s that s 7 on the other 
h 1 nd 

tieats of a coiiliact validlv madi and contmunig in 
e\ibtence until the goods permh. It is not \o]d ab initio, 
but further porfornianc c is cveused .iftci the destrnction has 
taken place Ycd the piico is ictumiblc because the con- 
sideiatioi! for the whole oi the jiart unclaimed has wholly 
failed, as the ^eetlon s n s, ^ without f mil on eithor side ’ ”* 
liy s 7, “ where time is an .igiecmient to sell speeifie goods, and 
siihseqiienlh the Loods, without .niy lanlt on the put of the 

Ihpmt \()1 12S 2<lHi J im 1<)U, col U1 Cmcl (>0(19, tiip-ndix"^ 
p, 11 , b7s 

® McNair, cbf , Ml 

* [1921] 2 A C 494 •sitpraf 001 U lOi iniH puts the points to the contrai>, 70 ^78. 

* Official Report, \ol 128, 8th JuU, 1945, co! .5()7 

Jseo also the debate cm tho Sicend Rtadtnq in tin House of Commons Offlc%al 
Hi port \oi 391 23rdJuiy, 1943, col H40 committee 6tng(,, vol 301, col 1747, 
speech of the Attomey-Geneial See note 4, supra^ 679 
8eo McNair, he cif , 172 

SeoTqttiY 7 /ttc/f-f r (1777), 2 Oowp 060, 06s, 669, per Lord Mansfield 
aie two general rnltis cstablishod The hist is, that -vchert the risk has not 

bcKn run, whethci its not ha\ing been run was owing to the fault, pleastne or 
will of the nmured, oi to any other cause , the pivunium shall bo returned Because 
a policy of msuruici is a contract of indemnity Another rule is, that if 

that iisk of the oontrict of indeiniiitv his ome oomtnenct d, though it be only for 
twenty four hours or less, the ink is lun , the conttact is for the whole entire 
risk, and no part of the consideration shall bo ic turned , ” (See Stewnsm 
Y, Slmu (1761), 3 Bim 1238, 1240) 

5 [1943] A r 32, 82 , supra, 652. 

* Williams (Sl~83) enticises this subsection and the restriction upon the scope 
of the Act He regaidb the draftsman of tho Sale of Goods Act as misled by thu 
dictum Cif Blackburn, 3 , that hath parties were excused by the burning of the 
tnusic hall (82, Note 31) 



064: LAW EBFOBM: (frustrated dONTRACTS) ACT, 1948 


s^er ox.buyer, perish before the risk passes to the buyer, the 
agreement is thereby avoided.’’ 

The exclusion, observes McNair, may well be provided 
ew abundanii cautela,^ Wliere Hie frustration arises not because 
the goods have perished but from any other cause, or where 
the agreement was for the sale of unascertained goods, the 
exclusion does not apply. 

Sectioiv 3. — Short Title ais’d Interpretation! 

Subsection (1 ). — Short Title 

This Act may be cited as the Law Iteform (Frustrated 
Contracts) Act, 1913.’’ 

NOTES 

(а) Title, — The point of tlie words Late Reform ” is liistorical : 
to indicate that the statute is based upon a lleport of the Law 
Eevision (\)mmitt(‘e. 

(б) Frustrated Contract , — This tiTin, historically ina(‘curatet 
has come to stay. It is not the contract that is fnistijated, but 
the adventure or the commenuil or practical purpose of the 
contract.’’^ The adin nturc frustrafui, the contract is dissolved. 

The terms ^‘frustrated contract” and ^^frustration of 
contract” are <‘onA^(*ni(‘nt. They are used in Die speeelnvs in 
The Fibrosa Vasc,^ 

In The Benny Aloft Case, Lord Wright begins Ids sj^eer-h : — 

^‘ . . . frustration oC a contract, vhieh, though as an 

expression criticised in the past, has now r(H*eiy<*d legislative 

sanction in a recent Act . . 

Subsection (2 ). — [nierpretaiion 

‘‘ III this Act the expression ‘ court ’ means, in relation to 
any matter, the court or arbitrator by or before whom the 
matter falls to be determined.” 

NOTES 

(a) Absolute discretion of the court, — The discretion conferred 
by the statute is the sole and absolute discretion of the court 
hearing case and is not subject to review by an appellate 

^ Loc, cit , 172. And see examples at 172, 173. 

*See per Lord Wright, in The CojnHtantine Case [1942] A.C. 1S2. The terra 
has also been used in a more general, and, it is submitted, inexaot sense, in Maple 
J^hek Co. V. Universal Furniture Producta (Wembley)^ Ltd, [1984] 1 K.B. 148, 158, 

Hewart, C.J. (for (>ourt of Appeal; Lord Ilewart, C.J.,Lord Wright and 81es8er, 
L.!.); “ . . . cases where the consequences of a single breach of contract may be 
so fleriouB as to involve a frustration of the contract and justify rescission, . . 

• {1943] A,0. 32 ; at 50, per Viscount Simon, L.C ; at 50, per Lord Atkin ; 
at 69, per Lord Macmillan ; at 68, per l^ord Wright : at 56, per Lord Russell of 
KiUowen ; at 73, per Lord Roche ; at 77, per Lord Porter, 

* [1944] A.C. 265, 273 ; supra, 618. 
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court unless the judge has erred in law, or his decision is 
manifestly unjust,^ 

(6) Discretion of the judge alone . — ^It is submitted that the 
exercise of the statutory discretion is a matter for the judge, 
not for the jury. 

Turning to the words of the statute, e.g., in the proviso to 
s, 1 (2) — that the court may allow a party to retain or recover 
the whole or any part of his expenses if it considers it just to 
do so, having regard to all the Circumstances/^ these words 
seem mor<» apt to confer a judicial discretion than to state the 
terms in whi(*h tlie judge is to din^t the jury. The same 
point applies a fortiori to s. 1 (3) — a complicated »siibsection 
upon th(» recovery of valuable benefit. Tlu^ same di^^cretion 
is conferred in s. 1 (fi). 

Section 2 (3) and (4) an* clearly for (lie judge : they iii\olve 
questions on tio* (‘onstruet ion of the (*ontraet. Indeed, it may 
well be argued tluit the jmivLsions of the Act gem^rally, which 
(explicitly adjust the and habilities of ])aitiea to 

frustrated eoniraets/' involve questions of construction which 
are properly and (uitirei\ for tiie judire. 

(c) Two other pomhUitiefi. — Two othfer constructions are 
possible. Firfit, the effects of frue^tration — as tlie occurrence 
of frustration — may >#<» a question of law for tiie judge u])on the 
facts as found by the jury. ^SVeond///, rllh*^ of court may be 
framed to ex(dii(l(e qiuestions arising undcu’ the Act from the 
jury if, contrary to the ]>res(ent submission, they are matters 
for the jury. 


^ See McNair, he. ci«., 173, 174. 
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1. Plaintiff Discharged; Value of Performance 

Recoverable , . . . . . . . . . . . 697 

2* Defendant Discharged; Value of Performance 

Recoverable . . . . . . . , . . . . 698 
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8. Benefits rcceiiud from Third Persons , , . • 704 

A. Restatemp:nt of ('’ontr\cts 

In the Report on tin* rule in Chandler v. Webster^ is S(‘t out the 
American law — us found in the ResiaU ment of the Law of Contracts 
— whieli piwddeB that, lipmi frustration of a eontnud, unearned 
benefits must be returned.® Those ])rovipions — and the 
RestaUment of the Law of Restitution^ — hav^* manifestly <‘\ereised 

5 (1039), Crad, App. A, snpra. 622. 

® 8e<iiion 468 ; 697, 69S. 

^Adopted iind promulgatorl by tho American Law InRtitnte at Wa8hin^?ton» 
B.C., 8th Mav, 1936. The Reporters wore AA'arron A. Lc'avey and Aiwlen W. 
Scott. Part I is confined to quapi-contracts —rights of restitution enforceable 
either by action at law or by equitable proceedings. Part II deals with 
** constructive trusts.” Lord Wright n^viewb tho Jtestatemenf in Legal Lssai/s 
and Addresses (39.39), 34*46. “Restitution,” says L>rd Wright — sjwaklng in 
high praise of the coiisiimmate architecture of this mnnumontal edificf-i — “ covers 
the area of what is often called quasi-contract, v^Jiicli again covers tho area of 
what under tho old pleading were called contracts implied by law ” (at 36). 
Restitution is not concerned with damages or compensation, but with “ remedies 
fir what, if not remedied, would constitute an unjust benefit or advantage to the 
defendant at the expense of the plaintiff ” (i6.). 3'he basis of the action is not tho 
loss suffered liy the plaintiff but the benefit— of money or property — enjoyed by 
the defendant, which it is unjust for the defendant to retain. Ti he broad principle 
is stated in s. 1 of The Eestaiement of the Law of Restitution t “A person who has 
been unjustly enriched at the expense of another is required to make restitution 
to the other.” Commrni a observes: “A person is enriched if lie has received 
» benefit . . » A person is unjustly enriched if the retention of the benefit would be 
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^ i^omderable influence not only upon tbe Eeeommendatione ^ 
the Committee, but al&o upon the scope and the language ot 
tile Lavr Eeform (Frustrated Conti acts) Act, 1913. Amerinap 
law — crystallised in the JtestaUmenta and in Williston on 
Contracts — Mill pro\e ot great value and of high persuasive 
authority in elm idating the meaning of this statute ^ , 

1. Plaintiff Di8charg(d ; Value of Perfomance Sfcoverable 

^‘Except i\here a eontraet clearly provides otheriMse, a 
partv t her (do i^vho hns rendered part performance for which 
there is no defined return performance fixed by the contract, 
ind wlio IS dis(horg<^d from the duty of further peiformance 
bv im]K>‘'Sibilit> of rendering it, can get ludgment for the 
’v able ot tlie part ixiformanre rendered, unk^ss it can be and 
js letiiriKMl to him m specie within a reasonable time 

T]^^ rule, states tlie Comm/ rtf ^ < o^ers ( ises wlu^n^ the plaintiff 
has bten diMhargcd b\ the iinpossibilit\ oi pdforming lus own 
])ioniis<> W hen full peitoiimme is tmnented b\ impossibihtv, 
pistil ( retjniTis tliat the promisee sliould pa'* for what has 
Ixen (loui to the <\t(iit of its ^ due to the recipient, unless the 
part peifoimaiue rdidensl (an be and is lelurnc^d ^ 


uniust ’ Bf'jnfit ” (l(*not< s am form of id\antnge” (Commenf b) See also 
s lOS (c) 

See l(\\e\ xml S( tt (10 IS) 54 F QR 29 15, P H Winfield, 

'Iht iuuriran Ri ^tnUmi ui of ih< 1 mt (f Rtsitfuhou 529-542 

xnd ScoH thuM ( \jn< '‘h tlu p<*htulatc umkrlx int, lit shtution *’ — 

V pdson Iiifr i 11 lit ti ln\< i< toud to him a hem fit ^/amed it hw expense 
I>> an >th(i, if the r(t nli ii oi tlu 1 imiit In th<" otlioi \iould bo xmiu^^t The 
liw ptotocts the incht giaiitmj? lostitutioii x)f tht bonefat 'wluch otherwise 
would, xn most cisis, 11113 usilv enrich the recipient *’ (16 , at 32) 

IMmt infant In * uiniist ” depends upem an e\tcnsno sot of indnidual 
ml s ( /> it *U) 

PioftsMor W mhcld sivb 1 doul 1 whetlu i am of the output of the Amenoan 
1 aw Institutt IS mou importxiit thin thi^ Re state ment * {ib , i1 520) 

^ ‘I 1111 sitisliod that Kuiflish Iiw\ors will nexfr fail to get help from the 
Restatements on am probhm with whnh tht> ha^ve to ni apple ” Legal 
an I Addicup^y \iij , and sec %h , 202 251 
Set' ilho tlio e\tpnsitc fi(ldn*8<» on Iho \moiJCxn Law Institute,’ delivered 
in 3 025 bv the lato Benj niun ^ Oarclozo (then Vice Vi evident) Lan and Lxierat'ure^ 
2s cw \ork, 1931 (at 123-141) Upon 1 ‘high einpnse^ ” the scholars of the 
Institute had ventured ‘ Not for tlu m those' proe ision xl and tentative formulas, 
thoif.e H'soivatious and condition'', those bhadings and Boffccnings, b'v which ludges, 
tjmde war\ !>> m^in^ an ambush, ha\o sa\ed for houis of extremity an avenue 
of retreat the form and method chosen, the framers of the restatement ha\e 
coiii’tod danger and dthed if In the fierce light that be xts upon these categonoal 
propositions, standing staik and unproteefed m th( 0 }'en, thexe^ is loom for truth, 
and for error, but sekloin for half tiuth t>r truth unw illmg to declare itself ’ (at 124, 
125) Hero almost for the first time, at least on any scale so largo, a multitpde^ 
oi these rules and pnneiplcH, gatbertd from their sotting and scientificaliv ai ranged, 
have been stated tersely, aeenrately, fully% with a definiteness of form approachijag 
the pronouneomouis of a statute ” (at 127) 

* iSestolemsnl, s. 468 (1) ; aoe Wiiliston, s. 1972 , infra^ 699 
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All interesting illustration given is this. A contracts to 
serve B for a month, for $300. A begins performance, but after 
a fortnight becomes ill and is unable to work for the remainder 
of the month. A can get judgment for the value of the 
fortnight’s work. This was not the case in English law^ ; the 
position is changed by the Act of 1943. 

2. Defendant Discharged ; Value of Performance Recoverable 
Except where a contract clearly provides otherwise, a 
party thereto who has rendered performance for which the 
other party is excused by im])ossibility from rendering the 
agreed exchange, can get judgment for the value of what he 
has rendered, less the value of what he has rec(4ved, unless 
wdiat he has rendered can be and is returned to him in specie 
within a reasonable tiine.”^ 

In this case it is the (hfendanf wliose performance lias here 
been excused by impossibility or frustration. Bat unless lie 
returns what he has got, he must pay the valin^. 

This rule is illustrated by a cavse whert^ A contracts to render 
specific peisonal sei vices for B in return for a motor ear 
transferred by B to A. A be(*omes ill and (*anuot render tlu* 
services. B (*un re(‘over the valu(‘ of the motor car unless it is 
returned to liini. 

3. Yolue of Performance 

“ The value of performance within the meaning of sub- 
sections (1, 2) is Bie benefit derived from the performance in 
advancing the object of the contract, not exceeding, however, 
a rateable portion of the contract pri(‘e.’’3 
The loss lies where it falls, states the Comment, “ NeitheT 
party .can be comiielled to pay for the other’s disappoiute<l 
expectations. Bnt, on the other hand, neither can be allowed 
to profit by the situation. He must pay for what he has 
received.” If the recipient made an unwise contract, “ that 
does not limit his duty to pay.” If the contract was dis- 
advantageous to the party who lias rendered the performance, 
he cannot recover “ on a more profitable basis than the contract 
affords.” 

One illustration given is the following : “ A contracts to paint 
some bizarre frescoes in B’s house, B promises to pay 85,000 
therefor. The frescoes will not add to the market value of the 
house. A dies after the frescoes have been half completed. 
Other artists can adequately complete the work and will do so 
for $3,000. A’s executors can recover $2,000, since his work 
has to that extent advanced the object of the contract.” 

^ 2 O.P. 651 ; mvAbs v. Holymll Rly. Co, (m7), 

L.R, 2 Ex. 311, 314, per Martin, B. See chap. XXVII, supra, 681 ef se^. 

? Restatement, s. 468 (2) ; see Wxlliston, s. 1972, infra, 699. 

« Restatement, s. 468 (2) ; see WilHston, ss. 1972, 1977, infra, 699, 703. 
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B. WiLpsTON : Law of Contracts t 

1* QmH- Contractual OhligationB upon ImpossibUiiy 
Among the consequences of impossibility, says Williston, may 
be these : — 

(a) “ A quasi-contraetual obligation to pay the yalue of 
part performance received ; 

ib) ‘‘ a quasi-contraetual obligation ” by the party whose 
performance has become impossible, to pay the other party 
tlie net value of any advantage he has received from the non- 
performance of his impossible promise.^ 

2. Tieeoirry of Value of Performance 
Where a party excused by impossibility has partly performed 
his pari (»f the contmet, or vhere the other patty has wholly or 
partly performed his part, 

“ justice requires the imposition (/f a <|uasi-coutraetual 
/)blj^ation on tin* party receiving such jreifornianet^ to pay its 
fair Aolm*/’- 

Bet^^( en these two cases there is no distinction in imnciple : 

It should make no (liiferenc‘e whetiuu* the party seeking 
(piasi-contractual ndief is the one vho has failed, be(*ause of 
im])ussibili1y, to fulfil his contract or whether it is the other 
party who has rendered performance/’® 

Nor is the stage of performance material. It is immaterial 
wludher the claim is in respect of money, land, goods, labour, 
mat(‘rials or ])crsonal servi(*es ; these distinctions in fact “ have 
no significance in legal principle.^' The buy(T should be 
allow’ e<l to return the property, if unused and uninjured^ ; if it 
has b('(*n used or injured without good (*ause, he sliould be liable 
for its value.® 

3. Assumption of Jtisk 

The plaintiff may, however, by his contract, have assumed 
the risk of impossibility.® “ ITnless a contrary intention 

^ Williston, 8. 1909. For the meaning of “quasi-contract/* see vol. I, s. 3. 
Rights arise under “ quasi “contract,’" which are “ created not by any promise ot 
mutual assent of the parties, but [arel imposed liy law on the defendant irrespective 
of, and sometimes in violation of, his intention."’ 

Hoe 8s. 3, 1454. See also chap. XLIV, 

® Williston, 8. 1972. ^ See Bpstatement, s. 468, supra, 697, 698. 

* Bestatetmnt of Beaiifufion, s. 66 (3). * tb., s. 25, ( ^omment 6. 

« Williston, s. 1972a. Thus, the Rights of Restitution, as stated in JResUUemmt, 
8. 468 (1) (2), apply “ except where a contract clearly provides otherwise.” See 
also 8. 288 upon ” Frustration of itve Object or Effect of the Contract ” — “ unless a 
contrary intention appears ” : Comment 6, And see s. 456, Existing! 
Impossibility, upon the words, where a contrary intention ie manifested ” : 
Comment r. l^artiea may bind themselves by contract to perform what is ha 
fact impossible , . . Risk is not assumed by a promisor unless, on an interpretation 
of the contract in the light of accompanying ciitjumstances and uimges^ an 
intention is manifested that it shall be assumed. Otherwise the risk is on the 
proi^eo.** also s. 457, Supervening Impossibility : Commeni 6. 
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<iearly appears,’^ the right of recovery in the United States is 
general, whether the contract is for the^sale of goods or land, 
or the rendering of services,’^ Three questions, says Williston, 
may be material : Firsts and most important, “ Did the 
defendant receive the benefit of the performance as it 
progressed ? If he did not, the presumption is against 
recovery. Secondly (but not of equal importance), if the 
plaintitf assumed the risk, he would ‘‘ presumably have bargained 
for corresponding gaiii.^’ Fimlly (in case of doubt), if the 
contract is ambiguous, parol evidence should be admiHsi))le to 
show the intention of the parties, that is, to prove that the 
contract did not ap]»ly to the event which has occurred and that 
the plaintiff is entitled to rc(*over upon a quasi-contract ual 
obligation.^ 

4. Neeortry for Services 

If an employee, vilhout the default of his (unployer, fails to 
fulfil an entire contract of service, Ik^ r^annot recover on the 
contract,^ (If, ho\v(‘ver, the contract is st^vcTable and lie has 
performed a severable part, lor such he may rc(*over.)'* But 
in the United States the euiployt'e or his repnvseutatives may 
recover as upon a (juasi-eonf tactual obligation 

‘‘the fair value of any ser\iees rendered by him for vliich, 
because illness or death stoppe^d performances he (*f)ald not 
recover on the contra(*t, unless the (‘ontraet clearly makes the 
whole performance a prerequisite to tlie evistimce of an 
obligation to pay for au\ ]>art of the work.”^ 

“ Quasi-contract ual rc‘co\ery does not depend on agiiHuncnt, 
though it may be excluded by agreennent/'® 

Similarly, wlicrc complete perfonnaiKM^ of a contract becomes 
impossible tlirough the conduct of a third person ‘‘on svhose 
co-operation the possibility of performance d(‘])imds/’ or on 
account of illegality, the plaintitt may recover, sa>s Williston, 
“ the fair value of any part pcrforinancc nmdered while 
performance was still possible.'^® 

5. Recovery of Paymeivts or Property 

“If one party to a contract, at tln^ time when further 
performance becomes impossible, has paid money or transferred 

^ WiUiftton cites Keonor, Qiiasi-t Contracts, 250. See also per Vaughan WUliams^ 
in Krell v. Henry [1003J 2 K.B. 740, 754 ; supra, 471. 

V. Holywdl Ely. Co, (1867), L.R. 2 Ex. 311, 314, per MaHin, B. ; supra, 
651, note 5. 

* Williston, s. 1973, 

* J6. Williston doubts tjie correctness of C utter y,Po well (1795), 0 Term Bep. 320. 
This decision was repeatedly affirmed, for instance, by Blackburn, J., in Appleby 
y. Myers (1867), E.K. 2 C>. mi, 600 

The law bos been changed by the Law Beform (Frustrated Contracts) Act, 1943. 
^ WHUston, s. 1973, note 4. 

* A., B. 1973. See Mestakment, s. 468, supra, 698. 
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property to an a&iount that constitutes a greater proportifi{|i 
of the total performance which he undertook than the oth^ 
party has performed, he should recover back the value of hi» 
disproportionate performance, unless by express provision of 
the contract he clearly assumed the risk of the supervening 
impossibility. ’’1 

The rule that applies upon a total failure of consideration 
should apply no less upon frustration of the contract : — 

“ One who has paid for goods which he never gets is entitled 
to recoA'er the i)ayment, even though the reason why perform- 
ance is not made by the seller it. excusable impossibility.”® 
The princiide applies where property or services have been 
transferred a nd there has been failure of the agreed consideration.® 
Where, however, performance has been partly rendered, and 
the consideration was entire, the English courts had refused to 
•allow the party who made the indivisible payment, a recovery 
of the balance.* These decisions, says Willlston, “ seem clearly 
wrong.” 

“ The difficulty of measuring the relief to which the plaintiff 
is entitled should not be a reason for giving him none. It is 
an obviously just obligation to return such a fraction of the 
consideration, or its value, as exceeds the value of the fraction 
of ])erformance which the defendant has rendered.”® 

If the part performance can be returned m specie, this may 
be done and pecuniar^' liability may be avoided.® 

^ Williston, 8. 1974. Sc© 'Ri^tatemeni, s. 468 ; of. Restatement of Restttutwn^ 
8. 155. 

® Wilhston, 8. 1074. See oases citetl in not© 7. Thus, money paid on account 
of a building which was destroyed by firo was rocoiered, subject to the builder^s 
claim for labour and matenals. Again, a patient paid a physician $250 m advance 
for on© month’s treatment to be given at the physician’s office. The patient 
became too ill to attend and receive treatment. The physician, having incurred 
no preparatory expense, must return the mone;v . See MestcUetnent of JiesHtuttonp 
B. 16, Illustrations 2 and 3. 

* Williston, lb. In note 8, the following is cited from an Ohio case : ** The act 
of God may properly lift Irora his shoulders the burden of performance, bnt haa 
not yet been extended so as to enable him to keep the other man’s property for 
nothing.” Restatement^ s. 357 ; Restatement of ResUtutton, s. 25, CommetU 6. 

* VVilhston cites Whtsicup v. Hughes (1871), L.R. 6 C.P. 78, “ Where a sum of 
money has been paid for an entire consideration, and there is only a partial 
failure of consideration, neither the whole nor any part of such sum can be 
reooveied ” : per Brett, J., at 86. See Ferns v. Carr (1885), 28 Ch. D. 406. 

* W'dliston, 8. 1974. In note 10, he refers to McCam^non v. Peck (1895), 9 Oh. C.C. 
689, where a lawyer, after being paid m full for certain legal work, dfed when it 
was but partially completed. His estate was held liable for the excess which be 
had received over the fair \ alue of what he had done.” The reasoning of the Law 
Eevi&ion Committee ((1939), Cmd. 6009, at 6) followed the reasoning ai Williston. 

« Wilhston, s. 1974 ; Restatemejitt s: 468. The Restatement of Rest^tuhon, s. 159 ($), 
provides that the method chosen by the defendant for det^mming the 
of Sf‘Counting by him is the method to be used as the basis of accounting by tb^ 
plaintiff*” The defendant may select fi?om? one of two measures of damages ; 
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That principle has been recently reafl|fmed — obiter — ^by a 
strong House of Lords, ^ but the law has since been change,d by 
the Law Reform (Frustrated Contracts) Act, 1943. 

6. Incomplete Work on Property Destroyed 

Where without fault, a building or property is destroyed 
upon which a builder is under an indivisible contract with the 
owner, and both parties are excused from liability, the builder 
may by American law^ — and now by English law® — recover on 
a quantum meruit for the value of the work done before the 
destruction.^ 

The right of recovery generally depends not upon the retention 
by the defendant of a benefit at the time when further per- 
formance became impossible, nor upon the fact that, prior to 
this, the defendant received an advantage. The point is that 
the defendant has received ‘‘ something for which when com- 
pleted he had agreed to pay a price.”^ That he has derived 
no benefit from it is irrelevant.® In building contracts, where 
the work and labour and materials of the plaintiff have been 
added to the property of the defendant, the title to these, says 
Williston, “follows the title to the superior property and the 
defendant must pay the value of what he has received.’ 

The same principle should apply where the plaintiff has 
iContracted to do wmrk upon chattelSj and the property is destroyed 
before the work is completed.® In English law, until the Law 
Reform (Frustrated Cdntracts) Act, 1943, there was no 
provision whereby he could recover the value of the work.® 


each party receive back the value rendered ; each party return the value received 
by him. Generally, the remedy of rescission is conditional on restoration by the 
plaintiff, either in specie or m value.” Williston, s. 1074, note 10. 

* In The Fibrosa Case fI943] A.C. 32, at 72, 79, per J^ord Wnght and Lord Porter. 

* Recovery in a few of the United States, however, is denied. See cases cited 
in note 4 of Wilhston, s. 1975. 

^ See Appleby v. Jfyers (1887), h.R. 2 (\P. 061 ; The Madras [1898] P. IK), 94 ; 
Forman As Co, Proprietary y Ltd, v. The Ltddtsdak ” fJOOO] A.C, 190, 202. The 
law has been changed by the Law Reform (Frustrated Contracts) Act, 1943. 

* Wilhston, s, 1975 ; Restatement, s. 468 ; svpra, 697, 698. 

® Williston, 8. 1976. 

* Williston contrasts Keener {op, Ht,, 254), who supported those decisions on the 
ground that the defendant had receiv^ no benefit, with Woodward {op. at., 117) 
who maintains : — 

every unit or particle of material, whether in accordance with the defendant's 
wish is irrevocably appropriated to the improvement of the defendant a property, 
and every stroke of labour performed upon such material or upon the property 
dz^proved, constitutes a benefit to the defendant, and the failure of the defendant 
to use or occupy such improvement — to enter into the ‘ enjoyment ’ of it — clearly 
cannot affect the nght of recovery,” 

^ See note 8. 

^ Several New York decisions (cited in s. 1970, note 10) allow reoovety. 

Appkl^ V. Myers (1867), L.R. 2 C.P. 661, 669, per Blackburn, J. 
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7. ExoutuiMe ImposiiMlitf/ } Meaawe of Damages ^ 
It is the rule in the United States that where full performanoe 
of a contract has been prevented by excusable uupossibihty, 
and neither the plaintifC nor the defendant has been in fault, the 
plaintiff may recover 

the fair value of ihe performance which he has rendered.”* 
This goes further than a liability upon the defendant to 
return the benefit which he has received * : First, even if the part 
lierfonnanco has been destroyed and has proved to be of mo 
benefit to the defendant, the plaintiff may recover its value. 
HiConMy, the part performance need not have been of pecuniary 
advantage to Ute defendant. Williston gives two examples. 
A agrees, for an inclusive figure, to take a course in shorthand ; 
before the course is completed, he becomes paralysed. Liability 
on the contract is excused, but a quasi-contractual obligation 
remains. Again : B contracts with C to render services to D ; 
before he can receive these services in full, D dies. B may 
recover from C the value of the part performance, even though 
it is of no benefit to 0.® 

The measure of recovery on a quantum meruit or quantum 
ralebat should •• prima facie be such a proportion of the price 
as the work which the plaintiff has done bears to the full amount 
of the work for w'hich the contract provided.”* 

No damages for non-fulfilment of the remainder of the contract 
may be deducted ; thus loss of profit under a contract which 
becomes impossible must be borne by th(* promisee.® But 
rc'covery must not exceed ‘‘ a rateable portion of the contract 
price.”* The plaintiff cannot recover on a more profitable basis 
than the contract aflords. 

^ Wiilittton, B. 1977 8©o the definition of “value of performance,” in 

Restatement, s. 468 (3) ; supm, 698. 

See Restatement, b 348 Restitution normally implies that a lienefit haB 
been received. But bee Comment a Benefit includes “ sor\^ce or forbearance 
rendered at the defendant’s request . . . Judgment will be given for the value 
of the service so rendered, even though the pioduct created thereby has been lost 
or destroyed by the defendant, and e\on though there never was any product 
created by the service that added to the wealth of the defendant,” 

^ Wilhston, s, 1977. WiUiston cites Moore v. Robinson (1879), 92 111. 491, 
where “ the defendant contracted tor the services of an attorney to defend his 
brother. The brother ran a^vay, and the court held that though the attorney 
was not entitled to the sum promised by the contract, ho was entitled to^ a fair 
compensation for such services as he had rendered.” RestaUmmt, s. 356 ; 
Restatement of Restitution, s. 110, Comtnent 6. 

* See Restatement, s. 408, Comment d, and Illustration 8, A employs B to do 
certain work for $1,000, a low figure. When the work is half done, B dies. No 
other competent person would have done the vhole work for less than $I,600< 
B’s executor can recover $600. 

« Wilhston. 8. 1977. 

« See Eestatenma, s. 468 (3), Comment d. Williston points out (s. 1977, note 16) 
that this formulation is based upon the statement of Cardozo, C.J., in Bueemi 
V. Fatemo CmsU Co. (1930), 263 N.Y. 256 269. 370 N.E. 910, 911 : “ The question 
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8. Benefits received from Third Persons 

A party, excused by impossibility from pertormiag his promise, 
may have received a benefit not directly conferred by the other 
party. Thus, where the owner of land is bound by restrictive 
covenants, and the land is taken by eminent domain ’’ and 
used without restri('tion, the covenantor, says Williston, should 
not be alloM ed to retain the whole compensation based upon the 
value of unrestricted land.^ 

The same principle is involved where a ship under charter 
is requisitioned and tlie Government pay a girater hire than the 
charter stipulated. It is to the owner^s interest to be relieved 
of the charter and to retain the full amount paid by the Govern- 
ment. To avoid a result so palpably unjust/^ it was held in 
the TampUn Casfj^ says Williston, that the temporary interrui)- 
tion did not dissolve the charter ; the charterer, while continuing 
to pay the hire due under the charter, could himself receive the 
Government payments.® 

The decision, observes Williston, seems unsatisfactory , . . 
It (*an hardly be doubted that the owner was, without his 
fault, prevented for a time so material as to be essential, from 
performing his contract. If so, it should be discharged.”* The 
decision would mean that if the Admiralty hire had been less 
than the hire reserved in the charter, the charterer must still 
^ continue his payments to the owner. And suppose that the 
Government had taken over the ship permanently ? 

to be determined is not the \alue of the work considered by itself and unrelated 
to tl^ contract. The question to be determined is the benefit to the owner in 
advancement of the ends to be promoted by the contract.” 

B contracted with the company to decorate the ballroom and a swimming pool* 
The decoratiom called for the exercise of artistic skill; all decorative figured 
work was to be done by B personally. B died while the work was m progress. 
Further performance was at an end, but the owner was liable for benefits received. 
“ The value proportionately distributed,” said Cardozo, C.J., “ may be greater 
than the contract pncc. Even so, the price, and not the value, will be the maximum 
beyond which the judgnient may not go.” 

1 Williston, a. 1978, 

• [1916] 2 A.C. 397, 410. In note 6, the following is cited : ‘‘ If the charterers 
vme right, it would, no doubt follow that they would be entitled to retain the 
largely increased monthly payment which the government has been making 
for use of the steamer, paying to the owners only the monthly sum stipulated 
for by the oharterparty. If the owners, on the other hand, ware right, the 
charterers would be able to claim compensation from the Govmnment for loss 
of rights under the terms of a general proclamation issued by the latter, but the 
owners would be ^e persons entitled to the hire paid by the Admiralty for the 
steamer to the use of which the charterers would no longer be entitled.’* 

» Williston, s. 1978. 

♦ Williston, s. 1978, refemt^ to the Bank Line Case [1919] A.C. 435, and the 

Birfi Case [1926] A.C. 497, and quoting a rema]^ of Teamed Hand, J. ; 

“ 1 sl&mld myself incline to thmk that any requisition ought pmm fade to 
terminate the charterparty ” : Earn Line Co. v, Sutherland Co, (1918)^ 
m F, 126, 134. Wilhston also cites The lele of MuU (1921), 278 F. 131, 136. 
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American deciaions hold that upon an indefinite embargo or 
r^uisition ^he adventure is frustrated, and the contract m 
dii^lved, and that neither party need account to the other* 
In the opinion of WiUiston, although the charter is at an end, 
it is unjust for the owner to secure the profit of the increased 
compensation by the Government/’^ 

“ A better solution of the difficulty,” he says, * 

seems to be to absolve the parties from liability on their 
promises, but to hold the owner liable on principles of quasi- 
contract for any benefit which he may receive from the 
dissolution of the contract, that is, for any excess of the 
Government payment over the hire reserved in the charter- 
party.”* 

1 See 8. 1978, note 8. Thw was the decision in Earn Line S.S, Co, v. StutherUind 
E.8, Co,, supra, affirmed svh nom. The Claveresk (1920), 264 F. 276, where the 
court would not consider whether the charterer was entitled to apportionment 
of the additional compensation paid by the Government. And see The Isle of MuU, 
supra, where the court held that the requisition dissolved the oharterpaity and 
that the owner was under no duty to account for the excess hire paid by the 
Government, 

* WiUiston, s. 1978. He refers to the decision of the lower court (which was 
reversed), in The Isle of Mull (1919), 257 F. 798, where Rose, J., held that the / 
charterparty was not frustrate upon requisition and that the charterer was 
entitled to the difference betwtjen the chartered rate and the rate paid by the 
Admiralty. “ The decision achieve® a just result ’* (note 8). He cites with 
approvarC^incss Mining ds Engineering Co,, Ltd. v. Sale dk Co, [1917] 2 K.B. 699, 
606, where Rowlatt, J., held that if, in a case where requisition does not terminate 
the charter, the Admiralty use the ship in a more extensive and onerous wdy 
than the charterparty had authorised, the Admiralty hire is divisible between the 
owner and charterer in proportion to their respective interests in the ship. In 
the Tamplin Case [1916] 2 A.C. 397, 428, Lord Parker had suggested, Mter, the 
need for apportionment. Set' also per I^ord Loreburn, ib., at 405 i the owner will 
be accountable to the charterer for any excess, and in the event of loss to either 
party, each party wiU lose according to the extent of the benefit of which he has 
been depriv^. 8ed quaere. 

1. See Effecl of a Requisition on Charterparty Relations (1926), 40 Harv. L* 

Rev., 305-309. “ Where the period of requisition is so short as not to excuse 

future performance by the charterer, his obligation to pay hire remains ” (at 308) 
citing Modem Transport Co., Ltd, v. Duneric S.8, Co. [1917] 1 K.B. 370. The 
writer states (at 309) that English courts have apportioned the Admiralty hire 
between owner and charterer, citing Dominion Coal Co., Ltd, v. Maskiwmge 
8,$. Co, 1 1922) 2 K.B. 132, where MoCardie, J., held that the charterer was entity 
to recover the excess of Government payments over charterparty hire for the years 
during which the steamship was under requisition. But where the delay is so long 
as to excuse the charterers, the owner can retain the full Admiralty hire ; Heilgets 
and Co, v. Cambrian Steam Navigation Co., Ltd. (1917), 33 T.L.R. 348, per 
Horridge, J, See also London-American Maritime Trading Co, v. Rio de Janeiro 
Tramway, Light and Power Co, [1917] 2 K.B. 611, 616, per Rowlatt, J. : *‘The 
parties must share the benefit or compensation according to their interests . . 

The time charter had provided that if the ship were lost, hire would cease on the 
day of her loss. She was subsequently requisitoned on terms that if she were lost 
by war lisks, the Admiralty would pay compensation on her ascertained value. 
She was so lost, and Rowlatt, J., held that the compensation belonged wholly to 
the owners. 

2. But see Sorutton, art. 30, pp. 121, 122 : It is not easy to see why the 
ohaiterer should have any interest in the hire paid by the Govemment, if it he 
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mamtood (i) that the ohartefr is a contract by which the idiipowner during a 
e^Hftain period agrees to do certain work for the charterer, but is not a contmot 
under which the charterer has anv interest in the ship, except that it is the vehicle 
with which the shipowner is to do the agreed work ; (ii) that by the charter the 
charterer agrees to pay hire during the agr^d period even if the shipowner by 
reason of restraint of princes is not doing his promised work ; and (iii) Uiat the 
^ requisition * meant that the shipowner, under compulsion, agreed to do work for 
the Government instead of doing work for the charterer.’* 

And in note (5), 122, it is observed : — 

Put otherwise, may not the logical result be that, if the charter was not 
ffWibraied, the shipowner was entitled to receive and keep hire fri>m the 
Government, and also to receive and keep hire from the charterer ? If this be 
right, the view of the minority in the House of Lords ** fsc. in the Tamplin Case 
[1916] 2 A.O. 397 : per Viscount Haldane and Lord Atkinson], ** that the 
charter was frustrated, would seem to be supported.** 

He cites, in particular, Dominion Coal Co,^ Ltd, v. The Lord Curzcn 8,8* Co*, 
Ltd* (1922), 12 LI. L. Rep. 400. The charterers, a large coaLproducmg company 
in Chinada (whose practice was to charter vesaels on long-time charters for the 
St, Lawrence season), had chartered from the defendants the Lard Stratheona 
for ten years from April, 1914, with options to extend. Two questions arose : 

(1) Did certain perioos of requisition dissolve the charterparty by frustration ? 

(2) Were the plaintiffs entity to the difference between the charterparty hire 
and the requisition hire ? The charterparty rate was 4s. 6d. per ton. The ship 
had been tmder requisition twice: once, during the St. Lawrence season of 1916; 
and again, from 1917 till 1919. The plamtifiEs claimed, upon the basis that there 
was no frustration, the difference between the charterparty hire and the requisition 
hire. Bailhache, J. (following the decision of Eowlatt, J., in the Chinese 
JSngineering Case [1917] 2 K.B. 599). apportioned the hire upon the basis of what 
was ** fair and reasonable ^* : as to one-third to the owners, and two-thirds to the 
charterers. Although apportioning, he thought the other way. Eowlatt, J.*s 
me^od involved an elaborate, difficult, almost impossible calculation**: (1922), 
12 LI* L. Rep., at 492. The money belonged to the owners ; they were not 
accountable to the charterers. Against these strong views, however, Bailbaohe, J., 
felt conBtrained to follow the decisions, and the dicta of Earl Lorebum and T^ord 
Parker in the Tamplin Case [1916] 2 A,(*. 397, 496, 428, and to give judgment for 

plaintiffs. 

Upon apj^rtionment of hire, no ** antiquity of decision ** exists for the application 
of the maxim, communis error facit jus (cited by Allen, Law in the Making* 274) — 
one of the two essentials specified by Jessel, M.E., in Ex parte Willey (1883), 23 Gh,D, 
118, 127, 128 ; see elm Bourne v. Keane [1919] A.O. 815, 874, per J^rd Buekmaster, 

3. These decisions of Eowlatt, Bailhache and MoCardie, JJ., it is respectfuUy 
submitted, are wrong. This conclusion appears to follow from the reasoning in 
The F^rosa Case [1943] A.O. 32, 49, where the possibility of equitable apportion- 
ment of prepaid mweys ’* was rejected, obiter, 

4, The problem is specifically dealt with by Compensation (Defence) Act» 
1939, 8, 6 (1) (2). The statutory compensation for taking space or accommodation 
in ships or aircraft is payable to the person who, at the date of requisition, is 

the owner *’ — defined, for this purpose, in s. 17 (1) as ** the person entitled to 
sell the property, it being assumed not to be subject to any mortgage, pledge, 
Ben or other sin^ar ob%atlon.” 



APPENDICES 

I. DEFEAT OF GERMANY AND JAPAN 

h tTNOONBmONAL SlTRKBNPBE OF GbRMAKT 

On Tucwday, 8th May* 1946, the Prime Minister (Mr. OhurysihiU) 
ikrimouaced to the House of Commons that on 7th Mav, at 2.41 a«tnu* 
at General Eisenhower’s headquarters, at Rheims, General Jodi* the 
representative of the German Hisrh Command and of Grand AdmIjM 
DoenitK, the designated head of the German State, signed the act of 
unconditional surrender of aU Gerni'^n land, sea and air forces in 
Europe to the Allied Expeditionary Force, and, simultaneously, to 
the Soviet High Command. 

HostUitus will end officially at one minute after midnight 
Tueedayt Sth May . . . 

2. Assu mption of Suprbmb Authority by the Governments ot 
THE United Kingdom, the United States, the U.S.S.R., 

AND France 

On 6th June, 1045, at Berlin, the mihtarv representatives of the 
four Powers, signed the Declaration on the Defeat of Germany.^ 

The four allied Governments 

will take such steps, including the complete disarmament and 
demilUartzaiion of Germany, as they deem requisite for future peace 
and security,*'* 

3. Unconditional Surrender of Japan 

On 16th August, 1046, the Prime Minister (Mr, Attlee) announced 
to the House of Commons that at midnight of 14th Augi^t the Emperor 
of Japan agreed to command all nruhtaiy, naval, and air authorities of 
Japan to cease active operations and to sunender arms.* 

On Sunday, 2nd September, 1945, in Tokyo Bay, the Instrument of 
Unconditional Surrender was signed.® The Japanese Government 
agreed to carry out the provisions of the Potsdam declaration.® 

The President of the United States did not think that the time had 
yet arrived for ** the proclamation of the cessation of hostihties, much 
less the termination of the war.”® 

4. Preparation of Treaties of Peace 

The Tripartite Conference of Berlin agreed to establish a Council 
of Foreign Ministers representing the five principal Powers — the 
United Kingdom, the Union of Soviet Socialist Republics, China, 
France and the United States — ^which should bo authorised to draw 
up, with a view to their submission to the United Nations, treaties of 
peace with Italy, Rumania, Bulgaria, Hungary and Finland. The 
Ootmcil is also to prepare a peace settlement for Germany to be 
accepted by the Government of Germany when a government adequate 
for the purpose is established.”® 

n. CHARTER OF THE UNITED NATIONS 
On 26th June, 1946, at San Francisco, the representatives of fifty 
allied nations, 

* Offset VIA. 410, ool 1807. • CmO 0048, Oih June 1045. 

• art. 18 (a). * Offittal Repmi, vol. 418, cdL 48. 

•8«e M September. 1045. fbr tbe eight artlolei. 

* Igened oa 80th 1045 For »ee Th§ Tmw, Srd Augnat 1045. 
«Pieeme&tTrttiiwh%M«MOgelePo^^ 78# TWim. TO) September, 1045. 

# See Oth October, 1046, 414, coll. 8S-41. 
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determined to eave eucceeding generaiione from the scourge of war* 
whibh ficice in our lifetime has brought untold sorrow to manhindt • . , ’ 
fligia^ed the Charter of the United Nations, thereby establishing an 
iMemcdional organisation kfiown as the United Nations*^ 

Hie i%oo main purposes of the United Nations are “ to maintain 
international peace and security,” and “ to achieve intematiojml 
co*operation in solving international problems of an economic, social, 
cultural, or humanitarian character . . . 

All members shall settle their international disputes by peaceful 
means in such a manner that international peace and security* anti 
justice^ are not endangered.^*^ 

The United Nations will have six principal organs : — 

A General Assembly, a Security Council, an Economic and Social 
Council, a Trusteeship Council, an International Court of Justice, 
and a Secretariat.* 

(i) The General Assembly, consisting of all the members of the 
United Nations (each meiribcr having not more than five representa- 
tives), may discuss any matter within the scope of the C^hartor and may 
make recommendations to the members or to the Security C^ouncil® — 
except when the Security Council is exercising its functions in respect 
of them.* The Assembly will initiate studies and make recommendations 
for the purpose, inter alia, of 

“ encouraging the progressive de^'elopment of international law and Us 
codification,**^ 

(ii) The Security Council will consist of eleven members, five of 
whom — China, France, IJ.S.S.R., the United Kingdom and the United 
States — are permanent members. The Assembly will elect six other 
non-permanent members to be elected for two years. Each member 
has one representative.® The Security Council has 

** primary responsibility for the tnainienance of international peace 
and security ,,, in accordance with the purposes and principles of 
the United Nations,**^ 

The Council will function continuously and will hold peiiodic meetings.^® 
Provisions are made for the pacific settlement of disputes, Threats to the 
Peace, Breaches of the Peace and Acta of Aggression may be dealt with in a 
variety of ways and ultimately by armed forces which all members 
undertake to make available to the Security Council on its call and m 
accordance with special agreements to he negotiated by the Security 
Council,” 

(iii) The Economic and Social Council will consist of eighteen mombi^rs 
of the United Nations elected by the General Assembly, six to be 
elected yearly for a term of three years, each member having one 
representative.” Their function is to initiates studies on international, 
economic, social, cultural, educational, health and related matters, 
and to maJee recommendations on them, to piepare draft conventions 
and to call international conferences.®* 


(iv) The Trusteeship CouncU will administer and supervise such 
** non-selfigoveming terrUories ** — “ trust territories ** — placed, by 
trusteeship agreements,” under its eegis. “ The Trusteeship system 

* yor fall text of the 19 chapters oontaiulng 111 articles, see The Times, 27th June, 1945, and 
JDoeumtnte Adopted by the United Naiione Confermu, San Franoiteo, 26tA June, 1945, H.M. 
fitahonety Office, 1946. Bee also A Commentary on the Charter of the Vnxted Nations (1945), 
Cmd. 6666. 


* Article 1, paras. 1 and 2. 

* Article 7, para. 1. 

•Article 12. 

* Articles 28-64 , >Jtlcle 23. 

« Article 2S. 

M Chapter VII, arts. .19-5i art, i?, 
!• Article 62, 


• Article 2, para. 3. 

* Articles 9-22 . Articles 9 and 10. 
^ Article 18, para. 1 (a). 

s Article 24, oaras 1 and 2. 

‘‘ Chapter VI, arts, 83-38. 

*» Articles 61-72 ; art, 6i. 
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wJU apply to. the following tenitories as are placed th^ander %y 
trusteeship agreements : (a) mandated territories ; (6) territories 

detached from enemy States as a result of the Second World War ; 
(<?) territories placed under the system by States responsible for their 
administration.^ 

. This Council will consist of (a) ** administering authorities ; (h) such 
permanent members of the Security Council who are not “ administering 
authorities**; (c) as many other mem^rs elected by the As^mblyjbr 
three-year terms to ensure that the membeiship is equally divided 
between those States which administer trust territories and those which 
do not. Each member will designate a “ specially qualified repre- 
sentative.* 

(v) TIw International Court of Justice will be the principal judicial 
organ ’* of the United Nations, functioning in accordance with a statute 
annexed which is based upon the Statute of the Permanent Court of 
I ntemational J ustice and forms “ an integral part of the prenent Charter.*'* 
All mefnhera of the United Naiiona are ipso facto parties to this Statute* 
A non-mernber State may become a party on conditions determined 
by the Assembly upon the recommendation of the Security Council.* 
Each member undeHakee to comply tvith the Court* a decision in any case 
to which it is a party. If any party fails to perform its obligations 
under a judgment of the Court, the other party may go to the Security 
(*ouncil which may decide upon measures to effectuate the judgment.* 
Members may entrust the solution of thtdi* differences to other tribunals 
under existing or fiitui'e agreements.* The Assoinbly or the Security 
Council— or other organs, or ** specialized agencies ** of the United 
Nations (if so authorised by the Assembly) — ^may, on any legal question^ 
request an advisory o pinion J 

(vi) The Secretariat. — ^Tho Secretary-General will be appointed by 
the Assembly upon the recommendation of the Security CoimciL* 

* Artlrlos 71-91 , aits 75 77 * Article 86 

* Articlcj 92-90 , art 92 Thf Stafitte, contatnm^ four chapters and seventy articles, is act 
oot in JOoeutnents^ supra ; also in Cmd 6666 

The Court udll be composed of “ a body of indei>endent judaes elected renordless of thsir 
nationality ftom among persons of high moral character, who possess the (juabdeations reqoliad 
in their respective lountrles for appointment to tl»o liighcst iudiclal offices, or aie jurisconsults 
of recognised competence in international law ” (itrt 2) It will consist of fiflrsn menUters — 
no til o nationals of the same state (art Z)—tltHed independenUif, by the Assembly and by the 
Security Council who obtain an ab»olut.e ma'ioniy of votes in both bodies (art 10) -from a list Of 
persons nominated liy the national groups in the Permanent ('ourt of Arbitration (arts A and 9V. 
They will be elctled for nine wars and may he regelated , out of tlie judges first elected, 
five judges (chosen by lot by the Secn»tHry-Oeneral) will hold office for three years and fm more 
for six years (art Id) When onga^d on the business of the court they will enjoy dipiomoHe 
pnmleges and %mmumJt\es{ext 10) The seat of the Court will be at The HaguOt but the Court 
may sit elsewhere whenever the Court considers it desirable (art 22) The Court, except daring 
vacations, will remain permanentty tn session (art 23) It may stt tn chambers composed of three 
or more judges, for dealing with particular categories of cases (art 26), and shall form annually 
a chamber composed of five judges which, at the jiarties’ request, may determine cases by 
summary procedure (art, 29) 

Only SUUes may be parties in cases before tlie Court (art 34) The ^unsd,%etion comprises all 
rases referred to It by the parties and all matters provided for in The Charter or in existing treaUes 
or conventions (art 36) The Court, whose function is to decide in accordance with Intematioiiat 
law disputes submitted, shall apply (o) /afemorKmoi Conventions, establishing rules recognised 
by the contesting States (6) Intemaiumal custom, evidencing a general practice accepted as law : 
(c) '* The general principles of law recognised by cwUtsed nations ** (d) Subject to art. 59, ptdieUu 

decisions and the teachings of the most highly qualified publxcuds of the various natione aa 
subsidiary means for the determination of rules of law If the parties agree, the Court may 
dedide a case er aequo et bono (art 38) 

The official languages will b(* Fremh and T^nghah (art 39). The bearing will be publut unieas 
the Court decide, or the parties demand, otherwise (art 46) The decision has no binding form 
ejcicept batmen the paHm and tn respect of that particular ease (art 59). The Judgment Ui fined 
(art. 60). but may be revised on the discovery of some decisive fact unknown at the date of 
Judgment, to the Court and the claimant (art. 61). 

3hi8 statute may be amended by the same procedure as the Charter (art. 60) 

* Article 93. * Article 94. * Article 95. 

* Article 06. Bee StaMo of The InlernaiiotuU Court of Jusfiee, arts. 65«d8. 

* Articles 97-101 ; art. 97. 
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Bach memher of the United Nal^ons will respect hjB eKcltiiiireiy 
international character.^ 

Amendmenis to the Charter will come into force when adopted by 
two*thirds of the Assembly and ratified by two-thirds of the members 
of the United Nations, including all permanent members of the 
Security Council.* A conference of the members of the United Nations 
to review the Charter may be held at a date and place fixed by two- 
thirds of the Assembly, and by a vote of any seven members of the 
Security Council. Any alteration of the Charter recommended by a 
two-thirds vote of the conference shall take effect when ratified by 
two-thirds of the members of the United Nations including all the 
permanent members of the Security Coimcil. If such a conference has 
not been called before the terdh annual session of the Assembly, the 
proposal to call a conference shall he placed on the agenda of the Assembly ; 
the conference shall be held if so decided by a simple majority of the 
Aesemhly and by a vote of any seven members of the SecarUy Council^ 

Baiifiealion and Signature . — ^The Charter will be ratified by signato^ 
States according to their constitutional processes. Katifications will 
be deposited with the Government of the United States. The Charter 
t/oiU come into for^ upon the deposit of ratifications by China France^ 
U^S.SM., the tlnUed Kingdom^ the United Stales and by a majority of 
the other signatory States.*' 

The governments represented at San Francisco established a 
Preparatory Commission — consisting of one representative of each 
signatory Government — ^to make provisional arraiigements for the first 
sessions of the bodies to be set up under the Charter. The seat of the 
Commission is In London and the Commission will cease upon the 
election of the Secretary-General.* 

III. THE TENANCY AGREEMENTS (END OF THE WAR IN 
EUROPE) ORDER, 1945 

(See p. 36) 

His Majesty, by Order in Council made tmder the Validation of 
War-Time Leases Act, 1914, s. 2 (2), has declared that, for the purposes 
of the construction of any tenancy agreement (unless the context requires 
or it is shown by admissible evidence that the agreement shoiUd be 
otherwise construed),* 9th May, 1046, shall be treated as the date of 
the end of the war and of hostilities as respects the States in BiU’ope 
with which His Majesty has been at war at any time since 3rd September, 
1939, and of the emergency (not being defined by refei*ence to any 
statute), occasioned thereby.^ 

IV. TENANCY AGREEMENTS (END OF THE WAR WITH 
JAPAN) ORDER, 1945 

(See p. 36) 

His Majesty, by Order in Coimcil made under the Validation of 
War-Time Leai^s Act, 1944, s. 2 (2), has declared that, for the purposes 
of (he construction of any tenancy agreement (unless the context requires 
or it is shown by admissible evidence tliat the agreement should be 
otherwise construed),* \bth August, 1946, shall be ti‘eated as the date 
of the end of the war and of hostilities, and of the signing of an armistice, 
unth Japan, and of the emergency (not being defined by reference to 
any Act of Parliament) occasioned by the said war and hostilities,* 


‘ 100. ^ » \ittcle 108 • Article 100. 

^ Artlcie 110. By 10th October, 1046. the Charter had been ratified hy the prlnclwd Powua 
lupid hy twenty-seven other States {The Timen, 11th October, 1946, p. 2 : Mr. StettlnlualT 
Fw the approval of the ratification l»y the United Kingdom, see Hoose of Cyommons, OMeiat 
Mjtport* vol. 413, 22nd and 23rd Anoust, 1045, cols. 660-765, $50*^7 : House of Lord*, OMdai 
vol. 187, cols 104-160, 168-186. * u( 

» 1046, No 703/lr.8. 11th Jnne 1046 


• 1046, 8,E. a 0., Ho. 1006/L18, 24th August, 1946. 
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JPor ^ rmumii of doubt it is declarsd tibot 9^ Jfceir, 1945, d^daxodL 
by the Tenancy Agreements (End of the War in Euro|ie) Order, 1945, 
as the end of the war in Etirope, is to be treated for the purpose of fhs 
cons^moiton of any tenancy agreement (with the above proviso), a# 
ike date of the signing of an armistice with each enemy state. 


V. CONTINUANCE OF EMERGENCY POWERS 
(See p. 46) 

1. Debate in House op Lords ^ ^ 

On 6th March, 1945, the Marquess of Beading moved to resolWi— 
That such controls and regulations which affect the lives and 
businesses of persons in this country, instituted since September, 
1930, for the purpose of assisting the prosecution of the war, be 
generally terminated as soon as military necessity no longer jus^ee 
the maintenance of any of them ; and that such controls as are 
thereafter required for the re-establishment and stabilization of our 
post-war existence be enacted so as to provide for proper remedies 
at law to protect persons affected in their lives and businesses against 
arbitrary or obscure orders by executive departments or offices/'* 
The noble Marquees pointed out that in 1943, 1,792 orders and 
regulations were issued ; in 1944, 1,479, of which 238 only had been 
laid before Parliament.* 

Lord Rennell declared that in a compendium of war rules and 
regulations there are “ references to 10,000 orders and regulations, 
220 Acts of Parliament and 800 leading cases. 


2. Certain Defence Regulations Revoked 
On 9th May, 1946 — the day after the Prime Minister’s Announc€k- 
ment of the unconditional surrender of Germany* — ^the Home Secretary 
ann€»unc€Hl that by Order in Council eighty-four defence regulations 
had been that day revoked entirely and twenty-five in part.* 

3. SUPFLIEb AND SERVICES (TRANSITIONAL POWERS) BlLL, 1945 
On 10th May, 1945, the Bill, presented by the Home Secretary and 
supported by the Attorney-General, was ordered to be printed. 

By clause 1, if it appeared to His Majesty to be necessary or 
expedient that certain defence regulations* should liave effect for 
the purpose of so maintaining, controlling and regulating supplies and 
services as — 

(o) to secure ai fair prices a sufficiency of those essential to the well- 
being of the community or their equitable distribution ; 

(6) to facihiafe ike readjustment of industry and commerce to the 
requirements of the community in time of pqace ; 

(c) to assist in the relief of suffering and the restorcUion and disMbu^ 
tion of essential supplies and services in any part of His Majs0ty*s 
dominions or in foreign countries that are in grave distress as the mutt 
of war : 

he may by Order in Council direct that the regulation~-^u^ s«mA 
a^ptations as appear necessary or expedient — shall have effect under 
this Act, whether or not it is necessary or expedient for its oHgi^ 
purpose. Orders already in force under the regulation will continue 
in force as if they were made under the regulation as extended. 

By clause 2, His Majesty, by Order in Council, might revoke or vary 
any defence regulation ha ving effect under this Act. 

^ Mcum ef Lofd(i, Official Hcport vol. ooto., ‘)SV.341, 41$-44i. 

• •/A.ool.m •&!»«.«. 707. 

nmrt, vol. 410, oou. lOOS^loh; 1945, SE. 4^ 0., No. 504. See d^No. 1200 
(SStb September), revoktog farther teyMUotu ; Official BspoH, Oth Oetober, 1046, vol. 414, 

tboM to n. m w m. IV of tb, i>eaiuw (G«Mna> im 
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By 3, every Order iu Council under the principal Acts, 

C/Ontaining defence regulations ; every order or inslrument made under 
defence regulations, which is determined to be a “ statutory rule 
(within the Rules Publication Act, 1893, s. 3), and to he'' of the nature of 
a public Act ” and was made after this Act was passed ; and every Order 
in Coufwil made under this Act ; must be laid before Parliament “ as 
soon as may be after it is made.” Either House may, within forty 
days, resolve that it be armulled. 

By clause 4, the operation of the principal Vets is unaffected. If 
they expire while this Act is in force, the provisions of those Acts {with 
certain exceptions) wilU nevertheless^ continue in operation for the purposes 
of this Act, 

By clause 5, for the pmposes of the Ministry of Supply Act, J93$l 
(which confers povrers on the Minister to acquire, produce or dispose 
of articles required for the public service), ” articles required for the 
public service ” will include any supplies which the Minister considers 
it necessary or expedient to maintain, control or regulate for any of 
the purposes in clause 1 (1). 

By clause 7, the Act will continue in force for two years from its 
passing and shall then expire. If, at any time while it is in force, an 
Addr^s is presented to His Majesty by (‘acli House of Parliament 
praying that the Act should be eontiniK*d ior a further year fh>m the 
tiip^ at which it would otheiwise expire. His Majesty may, by Order 
in Council, direct that the Act continue for that further period. 

The main function of the Bill was to iiiipose new emergency powers 
for a period of two years in order to deal with the transition from war 
to peace, by regulating prices, fadliiating the readjastyneni of industry 
and comrnerce and by assisting the relief of suffering and the restoration 
and distribution of essential supplies and services in any country that is 
in grave distress as a result of the war. Existing defence reflations 
would be adapted, or new ones would be made. Parliament would 
hsme control not only over regulations, but over orders and other 
instruments which, witlun forty days, could be annulled by prayer. 

4, Emebgency Powders (Defence) Act, 1945 

In view of the prospective dissolution of Parliament in June, 1945, 
the Bin was dropped, and on 31st May, 1945, the Home Secretarv 
introduced the Emergency Powers (Defence) Bill to continue the existing 
Ads for six months,^ No power exists to continue the Acte for less 
than one It was not thought right to continue the Acte for 

the full year ; hence- -instead of the normal Address — the present Act. 
The Parliament would not have the time to give to the issue 

the attention it deserved ; it was for the new Parliament to review 
the whole position.® 

The Attorney-General (Sir David Maxwell Fyfe)» i-eplying to the 
debate, declared that the courts have said that whether an Order in 
Council is “ necessary or expedient ” is a matter for the Minister of 
the Crown to decide : the courts will not interfere.* The Master of 
the Rolls had said : “ We are here to administer justice ; we are not 
here to run the affairs of the country. That is for His Majesty’s 
Ministers.” The courts will only interfere if the order is used in bad 
faith. The Emergency Powers Acte enable regulations to be made “ for 
maintaining supplies and services essential for the life of the com- 
munity ” : these clearly comprehended housing and furniture,* 

Bill was read a second time ; considered in committee ; reported, 
Without a me ndme n t ; read the third time, and passed— all at the same 
' OjB^al Me^partf vol 411, coU 42 s^- 4 fi 7 , ” " — - , ^ — 

» Emergency Powers (Dofence) Acf, t,. ii (i) amended. Supm, 41 . 

* Jh eok, m, 484. * XS. col., 448, » IS,, ool m. 
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sitting.^ On 6th June, 1945, the Bill received a second reading and 
passed through the remaining stages in the House of Lords.* 

On 24th February, 1946, the Acts will expiie. The House will 
not be asked to continue them. An Emergen^ Powers (TrunsUiondt 
Provisions) BiU is to be introduced to keep alive for a limited period 
thereafter such residue of powers as will be necessary in the transitional 
period.* 

5. Supplies and Services (Transitional Powers) Bill 
A General Election having returned a Labour majority, on* 
{Hh October, 1946, the Bill was given a second reading without a division. 

CUvuse 1 — ^as in the previous draft — gives power to extend purposes 
of Defence Regulations. 

Clame 2 is new. Tlu' powei* to make Defence Keg^uiations will 
include power to make such regulations as appear to His Majesty to be 
necessary or expedient 

“/or controlling the prices to be charged for goods of any description 
or the charges to be nmde for services of any description.*' 

The Goods and Services (Price Control) Acts, 1943 to 194.5, may be 
amended by Defence Regulation. 

By Clause 8. Defence Regulations under this Act ma> l)e revoked 
or varied. 

Clause 4 — the old clause 8 — ^imposes Parliamentary control over 
Defence Regulations and orders and other instruments made under 
Defence Regulations. 

Clause 5 — the old clau8<‘ 4 — deals with the operation of the pHricii>al 
Acts. If they expire while this Act is in force, their provisions {wUk 
exceptions), uill, nevertheless, eoniinue in operation for the purposes of 
this Act. 

“ War period ” in the Requisitioned Land and War W^orks Act, 1945. 
includes any period after the principal Act expires during which this 
Act is in force. 

Clause 6 (previously clause 5), relates to the pow^ei‘s of the Minister 
of Supply. 

By clause S, the Act will continue in force for five years, it may be 
contained by Address, from year to year. 

In two respects the present Bill goes fiii'thei* than the previous 
draft : — 

(a) the power to control prices for any goods and charges for any 
serines and to control prices for particular products and businesses ; 

(5) the dm’ation of the Act for five years. 

For the Debate, sec Official Report, 9th Octobc^r, 1945, vol. 414, 
cols. 111-180. 

VI. ENEMY CHARACTER 

{Hoc Chap. Ill, supra, p. 89) 

1. “ Specified Pkrmonr.” (See supra, p. 92) 

The orders extant on 8 let July, 1945, are as follows : — 

Trading with the Enemy (Specified Persons) (Amendment) (No. 8) 
Order. 1946* — a revoking and consolidating order; and (No. 9) 
Order.* 

2. “ Enemy 'Perritory.” (See supra, p. 97) 

(tf) France 

See Trading with the Enemy (Authorisation) (France and Monaco) 
jpr^r, 1945*; 

* /ij wi. 4r)«r 

* /l<me of JA>nk, OJIwud Heport, vol. 130, coltt. 400..41t) 

* Hoofift of Commons, OMeial 0th October, 1045, vol. 414, ool. IIG. 

* S.R. A 0.. 1945, No. 880. * 8.R. S; O., 1945, No. 980. ^ 

« 2Sth JMUircH, 1945 : S.R. A 0 , 1945, No, 846. 
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Tvadl% with ihe Enemy (Transfer of Kegptiable Instromeiits^ 
etc.) (France cmd Monaco) Order, 1945^ ; 

Trading with the Enemy (Custodian) (Amendment) (France and 
Monaco) Order, 1945.* 

These orders remove the obstacles in the way of trading with persons 
in France, which arose out of the Trading with the Enemy legislation. 
And see The Angto^French Financied Agreement^ Cmd. tiolS. 

(5) Channel Islands 

By Trading with the Enemy (Enemy Territory Cessation) (Channel 
Xidands) Order, 1945, the Channel Islands, as from 25th May, 1945, 
ceased to be treated as if they were enemy territory for the purposes 
of Trading with the Enemy Act, 1939, ss. 3 a, 4, 6 and 7.» 

(c) Bdgium 

The Trading with the Enemy (Authorisation) (Belgium and 
lAixembour^) Order, 1945, revokes and re-enacts S.R. & O., 1945, No. 91, 
and extend its provisions to Luxembourg.* 

(d) Finland 

The Trading with the Enemy (Authorisation) (Finland) Order, 1945, 
permits trade within limits with the Finnish State and with individuals 
and persons in Finland.* 

VH. LIMITATION (ENEMIES AND WAR PRISONERS) ACT, 1945 

(See p. 185) 

The Committee on Limitation of Actions and Bills of Exchange. 
in the absence of judicial interpretation of “ the very precise words 
of the Limitation Act, 1939, recommended express statutory prouieiem 
io suspend the statutory period of limitation while a party to an action 
continued to be an enemy or continued to be detained in enemy territory 
as a prisoner of war or civilian internee and for twelve months after ceasing 
to be an enemy or to be so detained, or after the passing of the Act, 
whatever be the later date.* They annexed a set of draft clauses.* 
On 23rd January, 1945, in the House of Ijords, Viscount Simon, L.C., 
proposed the Second Reading of the Limitation (Enemies and War 
rasoners) Bill, which closely followed the Draft Clauses.* The Bill 
was necessary firsts because the war was prolonged, and secondly^ 
because of the wide areas of Europe and Asia occupied by the enemy. 
Norwegians in Oslo, Dutchmen at the Hague, British subjects in 
Singapore were treated as ** enemies ; otherwise, the fruit of their 
action in the courts (were they permitted to sue as plaintiffs) would 
enure to the advantage of Germany or Japan. Thus, these men, 
throtigh lapse of time, woidd be in danger of losing their rights of 
actioii.* Again, a good right of action against an enemy, through inability 
to serve or lack of evidence, might fail because of lapse of thne.^® 

After the last war, the matter was dealt with in the Treaty of 
Versailles, followed by an order under the Treaty of Peace Act. The 
object the Bill was to suspend in these cases, the running of time — 
“ to have blotted out from it (ac. the limitation i>eriod), *”the period 
doting which it was impracticable or illegal to sue.'*^^ 

Moving the Second Reading in the House of Commons, on 9th 
Febr»^ary, 1945, the Attorney-General (Sir Donald Somervell, K.C.) 
said that where two parties are ** enemies,” the period of limitation 

» Sem Uardi, 1945 : S.B. A 0„ 1045, No. 847. • 29Ui March, 1045 : S.R. A O.. 1945, No. 848 
« sm ms, 1945 : S.K. A 0., 1945, No. 545. « S.R A 0., 1945, No. 868, lOth July, 1945. 

»SJEl. A 0., 1945, No. 1030, 20th August, 1945. 

«(1945), Omd. 5591, pfuraa. 7, 12, 15, 19, 20, 27 (1) ; supra, 185. 

f jippssiASXt 

* Houio of Xj0f4s, Offiekd Sspert, vol. 184, ec^. 530-033. 

tfO., ooi. 581 ; OomL 5591, pmk, 10. See SdicUen* Jmtmet, 21et April, 1845, p. 181. 
»i5„eti.582. ” 75., col. 533. 
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idluniKd be miepended bocaoee ** ho&i in law and in faict they eannntr 
l<eaUy get at each otber or communicate.”* 'Whether the oouxt* 
under iBie ordinary law, would decide that enemy status suspended 
the period was ” doubtful ” ; it was desirable that there should be no 
doubt. The problem was being dealt with by a Bill instead of belc^ 
left for a Treaty of Peace ; our relationship with ” technical enemies ” 
in Europe or me Far East would not be covered in any Treaty of 
Peace.* 

# 

Section 1. — Suspension of limitation period where paHy teas on sitsiny 
or detained in enemy territory 

Subsection (1 ). — The New Rule 

“If at any time before the expiration of the period prescribed by 
any statute of limitation for the bringing of any action any person 
who would have been a necessary party to that action if it had then 
been brought was an enemy or was detained in enemy territory, thc^ 
said period shall be deemed not to have run while the said person 
was an enemy or was so detained, and shall in no case expire before 
the end of twelve months from the date when he ceased to be an enemy 
or to be so detained, or from the date of the passing of this Act, whichever 
is the later : 

Provided that, where any person was only an enemy as respects 
a business carried on in enemy territory, this section shall only apply, 
so far as that person is concerned, to actions arising in the course of 
that business.” 

Notes 

(a) Persons “ detained in emmy territory,^* e.g., piisoners of war or civilian 
internees, who do not fall within the category of “ enemy. 

(b) Twelve moniha after enemy character hat, or paaaing of the Act 
{28<A March, 1946), whichever ia the later. 

The oommittee pointed out that merely to suspend the statutes for the period 
during which one of the parties was an enemy might not suitably solve every 
case : (i) the limitation period may be a abort one ; (u) only a ahoH part of the 
period might have remained when "enemy character was acquired ; (lii) eneu^ 
character has been lost and the balance of the limitation period haa whoUy or nearly 
run out before the date of the Act. Hence the oommittee recommended that the 
limitation period should not expire until ttvelve montha after enemy character was 
lost or the passing of the Act, whichever be the later (Cmd. 6591, para. 20). 

In oertain oases where the limitation period is leaa than twelve morUha,^ a longer 
period of limitation will thus enure than if no party ever had enemy oharaota* 

(c) The Proriao. This deals with a case where a business was partly in enein;f 
territorv «nd partly in neutral territory. J 

* Vandyke r. Adame (10421 Ch 155, 157, per Farwell, J ; Domke 118, 110; tupra, tC7« 
Ciod. 8501, paraa. 8 (0), 21 : ** the disability is not a legal disability but a factual disability nMig 
from didicnlty of communication In fiset.** 

t For esaimple, under Law Reform (MisceUaneous Provisions) Act, 1034, s 1 (3) (5). 

t See Trading with Enemy Act, 1039, s. 2 ^l) (s), mpra, 02. 

Subsection (2) — Test, for this Act, of Enemy Status 

“ If it Is proved in any action that any person was resident or carried 
on business or was det^ed in enemy territory at any time, he shah 
for the purposes of this Act be presumed to have continued to be 
resident or to carry on business or to be detained, as the case may be, 
in l^t territory until it ceased to be enemy territory, unless it is 
proved that be ceased to be resident or to cairy on business or to be 
detained in that territory at an earlier date.” 


4 ItouM cf OdSiiKma, OjSriot Jtepmt, voL 407, eoH. SBQB'^4U04, at oo). 2808. 
wa, 8800; dud. mt, pmu 10, 11. 
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APP®TOtC«H 


Note 

Although thox-e will be om date — the committee point out— upon which a 
particular area or territory ceases to have enemy character, yet a party may have 
retained enemy character for a short time onlp ; he may have escaped from enemy 
territory, or an enemy company may have changed" its ‘‘ domicile.” Again, a 
party may have been associated with seoeral memy areas f>r territories which naay 
lose enemy character at different dates. iSinco the principle was legal disability, 
the perioa of suspension [svbject to the twelve months'^ e.^iensxon) should logically 
eo^eskend with the period of a party's emmy character, rather than with the pt^riod 
daring which a territory was treated as enemy torntorv.’*' 


Subaection (3 ). — Aggregation of J^eriofh 

If two or more periods have occurred in which any pei*son who 
would have been such a necessary party as aforesaid was an enemy or 
was detained in enemy territory, those "periods shall he treated for the 
purposes of this Act as one continuous such period beginning with the 
oeginning of the fii^st period and ending with the end of the last 
period.” 

Note 

A Frenchman may have made occasional visit's to Poituual; they will ho 
treated as a continuous period, f 


* Cmd. 6591, paras. 15, 10. 

t Example given by the Attorney-General . Official Report \ol 407, col 2400 


8e( ’I’K > n 2 . — Interpretai hit 
Subsection {i).— Meaning of Terms 

” ‘ Action ’ means civil proceedings before any court or tribunal and 
includes arbitration proceedings ; 

“ ‘ Enemy ’ means any person who is, or is lieemed to be, an enemy 
for any of the purpo.ses of the Trading with the Enemy Act, 1939. 

* except that in ascertaining whether a person is such an enemy the 
expression ‘ enemy territory ’ in section two of the said Act shall have 
the meaning assigned to that expression by this section ; 

“ ‘ Enemy tenitory ’ means 

{a) any area which is enemy territorv as defined by subsection (J ) 
of section fifteen of the Trading with the Enemy Act, 1939 ; 
(6) any area in relation to which tlio provisions of the said Act 
apply, by virtue of an order made under subsection (1a) of 
ffee said section fifteen, as they apply in relation to enemy 
tenitory as so defined ; and 

(r) any area which, by virtue of Regulation six or Regulation seven 
of the Defence (Trading with the Enemy) Regulations, 1940, 
or any order made thereunder, is treated for any of the 
purposes of the said Act as enemy territory as so defined or 
such territory as is referred to in the lasi^ foregoing 
paragraph : 

“ ‘ Statute of limitation ’ means any of the following enactments, 
that is to say — 

the Limitation Act, 1939. 

section three of the Fatal Accidents Act, 1 840. 

section four of the Employers’ Liability Act, 1880, 

section ten of the Copyright Act, 1011, 

section eight of the Maritime Conventions Act, 1911, 

Exile 6 of Article Til of the Schedule to the Carriage of Goods by 

Sea Act, 1924, 

subsection (1) of section thirteen of the Moneylenders Act, 1927, 
Arricle 29 of the First Schedule to the Carriage by Air Act, 1982, 
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flection one of the Ijaw Befonn (Misoellatieous Provisioiifl) Act, ' 
1984, 

subsection (1) of section seven of the Matrimomsi Causes Act, 
1987.” 


Notes 


ETiemy* The Act relates to statutory enemies term which mclndes, but 
is wider than, enemies at common law.”'*^ It includes persons on the Black 
List.” 

SiMmy Territory, For (a) and (6), see supra, 97, note 6. 

•^RegidcUion 7 of the Defence (Trading with the Enemy) Regulations, 1940, 
provides that territory which, on 2Sm September, 1944, was* under enemy 
sovereignty, should he treated, for all puri) 08 e 8 of the Act, as enemy territory. 
The Boaiti of Trade may direcjt that, from a specified day, for all, or for any of, 
the statutory purposes, any area shall be treated as not being enemj' territory. 
Thus, until released by the Board of Trade, Germany remains enemy territory .t 
Regulation 6 applies ss. 3a, 4, 5 and 7 of the Trading with the Enemy Act, 1939, 
to liberated territories until the Board of Trade by order specify.J 


• (’md. 6591, para. 8 ; mpra, 91, 92 

t Cmd. 6591, para 17 

tib. 


Subsection (2), — Persons who would have been Necessary Parties 

“ Befereuces in this Act to any person who would have been a 
necessary party to an action shall bo construed as including references 
to any person who would have been such a necessary party but for the 
provisions of section seven of the Trading with the Enemy Act, 1989, 
or any order made thereunder.” 


Note 

Section 7 of the Trading with the Enemy Act relates to the office of, and the 
functions of the Custodian of Enemy Property,* 

The Custodian has, or may have had, a statutory transfei of all or some of an 
enemy’s rights, f 

* SuprUy 210, 220. For eflect of Cuftodian Orders, see supra, 220-224. 
t See SolicUors' Journal, 21st April, 1945, p. 183. 


Subsection (3 ). — Prisoners of War and Civilian Internees 

** Keferences in this Act to the period during which any person was 
detained in enemy territory shall be construed as including references 
to any period immediately following the period of such detention 
during which that person remained in enemy territory.” 

Note 

This refers to ” any period during which they involuntarily remained in enemy 
territory after escape from confinement or pending repatriation.’”^ Daring this 
period they are not technically detained,” but until they leave enemy territoiy 
they will have the advantage of this Act.t 


* Cmd. 6591, para. 21. 

t Home of Commons, OjfleiM Hepori, vol. 407, coJ. 2401. 


Subsection (4). — Certificate of Secr^ry of State 
** Subsection (2) of section fifteen of the Trading with the Enemy 
Act, 1930 (which provides that a certificate of a Secretary of State 
shall, for the purposes of proceedings under or arising out of that Act, 
be conclusive evidence of certain matters affecting the d^nition of 
'enemy territory*), shall apply for the purposes of any action to 
which this Act relates.** 





xmmvtcm 


Note 

13 w iatcatkm of the Oa^v«Inmemt is to issue e doonment from time to time 
diowiiig the detes upcm which teEritories heoeme, end the dates upon which they 
eaeeed to be, enemy territory.* 

» goose of Commom, OJBM^ R$port vol. 407, ooL 2404. See Appendte Vllt, 

8 iiibB$di 0 n (5). — EnaHment or RegulaMon includes Amendment 

** Beferences in this Act to any enactment or to any Defence 
Begulation shall be construed as referring to that enactment or 
Begdlation as amended by any subsequent enactment or Defence 
Begulatione** 

Section 8. — Application to the Croicn 
** This Act shall apply to proceedings to which the Crown Is a party, 
including proceedings to wluch His Majesty is a party in right of the 
Din?hy of Lancaster and proceedings in respect of property belonging 
jio the Duchy of Cornwall.” 

Section 4 — Application to Scotland 
** In the application of this Act to Scotland — 

(a) for subsection (1) of section one the following subsection shall 

be substituted : — 

* (1) If, during any period of less than ten years 
prescribed by any of the enactments hereinafter referred to 
as the period within which any action or diligence must be 
raised or executed or on the expiry of which any limitation 
on the mode of proof in any action becomes operative or any 
obligation is extinguished, any person who would have been 
a necessary party to such action or who was a party to such 
obligation was an enemy or was detained in enemy 
territory, the period so prescribed shall be deemed not to 
have run while the said person was an enemy or was so 
detained, and shall in no case expire before the end of 
twelve months from the date when he ceased to be an 
enemy or to be so detained or from the date of the passing 
of this Act whichever is the later : 

l^vided that where any person was only an enemy as 
respects a business carried on in enemy territory, this 
section shall only apply so far as that person is concerned 
to actions or obligations arising in the course of that 
business. 

The enactments hereinbefore referred to are — 
the Act of the Parliament of Scotland, 1579, cap. 21, 
the Act of the Parliament of Scotland, 1669, cap. 14, 
the Act of the Parliament of Scotland, 1695, cap. 7, 
section thirty-seven of the Bills of Exchange (Scotlwd) 
Act, 1772, 

section four of the Employers’ Liability Act, 1890, 
section one of the Public Authorities Protection Act, 
1893, 

section ten of the Copyright Act, 191 1, 

Buie 6 of Article III of the Schedule to the Carriage of 
Goods by Sea Act, 1924, 

subsection (1) of section thirteen of the Moneylenders 
Act, 1927, 

Article 29 of the First Schedule to the Carriage by Air 
Act, 1932 5 ’ 

(b) In subsection (8) of section one after the words ' necessary 

party ’ there shall be inserted the words * or was a party vo 
su^ obligation.’ ” 
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Sbsotiok B.-^ApplUsoiiion io Nm0i9m IrdaM 
** In the api^hcetion of this Act to Northern Ireland, the eiepreedon 
^ statute of limitation * means any enactment (whether of the Xdsli 
Parliament or of the Parliament of the United Kingdom or of the 
Parliament of Northern Ireiand) in force in Northern Ireland at the 
date of the passing of this Act under which a period is prescribed aa the 
period within which any action to which such enactment relates is 
required to be brought, but does not include any enactment prescribing 
a period within which any criminal proceedings, or any proceedin#! to"* 
recover any penalty imposed as a punishment for a criminal offence, 
or ^y^ proceedings before a court of summary jurisdiction must be 

Sbction 6,Shori Title and Date of Operaiian 
Subeeation (1). — TUle 

** This Act may be cited as the Limitation (Enemies and War 
Prisoners) Act, 1946.” 

SubeecHon (2 ), — Date of Operation 

“ This Act shall be deemed to have had effect as from the third day 
of September, nineteen hundred and thirty-nine.” 

VIII. LIST OF DATES ON WHICH TERRITORIES BECAME, 
AND CEASED TO BE, “ENEMY TERRITORIES” AS DEFINED 
BY 8. 2 OF THE ABOVE ACT 
[PuHUhed by permnviim of The OtnUroUer^ H M. Sfotionery Office] 
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Bate of 

COMMBBCBMSKT AS 

JSismsY Tbbbitoby 


^Boumfuom . . 

^Bulgaria 

, ®Hiangary 

Eutheiua and adjacent territory in Slovakia (incor- 
porated in Hungary before the outbreak of the 
German War) 

^Yugoslavia 

*The mainland of Greece . . 

•Syria and the Lebanon 

C5«te 

Lithuania 

Latvia 

Poland, east of the region of Suwalki, and of the line 
Kolno Lonza< — ^Ostrolenka — ^Malkin — River Bug up to 
the South of Sokal, thence south of the line Rawa 
Ruska — Jaroslav, thence east of the River San to its 
source 

Bukovina and Bessarabia. . 

’Finland 

Estonia 

Japan (including Karafuto and Japanese Empire and 
Japanese Mandated Islands) 

Japanese-occupied China, including Manchuria, the 
whole coast of China and the International Settlement 
and the French C/oncession at Shanghai, but excluding 
Macao 

French Indo-China 

Guam 

Siam 

Hong Kong 

Straits Settlement ; i.e., Singapore, Malacca, Penang 
(including Province Wellesley and Labuan ; the 
Federated Malay States of PWak, Negri Serabilan, 
Selangor and Pahang, the Unfederated Malay States 
of Johore, Kedah, Perils, Kelantan, Trengganu and 
Brunei ; the States of North Borneo and Sarawak) 
excluding the Cocos-Keeling Islands 

NetherlancS East Indies . . 

Portuguese Timor 

Andaman and Nicobar Islands 

Philippines 

Japanese-occupied Burma 

Changsha (China) and dependent areas 

Foochow (China) and dependent areas 

Kweilin (China) and dependent areas 


15th February, ld4I. 
5th March, 1941. 

8th April, 1941. 

Bth April, 1941. 


18th April, 1941. 
30th April, 1941. 
27th May, 1941. 
1st June, 1941. 
29th June, 1941. 
4th July, 1941. 
19th July, 1941. 


20th July, 1941. 

2nd August, 1941. 
28th October, 1941. 
8th December, 1941. 

8th December, 1941. 


8th December, 1941. 
10th December, 1941. 
12th December, 1941. 
25th December. 1941. 
15th February, 1942. 


7th March, 1942. 

7th March, 1942. 

23rd March, 1942. 

9th May, 1942. 

20th May, 1942. 

18th June, 1944. 

4th October, 1944. 
19th November, 1944. 


• Bcminania by 1941 8.E. A 0. 189. 

• Bulgaiia by 1941 S.B. & O. 290. 

*Himgazy by 1941 S.B.. A 0. 496. 

« Yugoslavia by 1941 S.B. A 0. 543. 

« Mslidaud of Oreece by 1941 8.E. A O.’s 698 and 613. 

• Syila and the Lebanon by 1941 S.E. A 0. 781. 

' J^nd by 1941 8.E. A 0. 1117 
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^Oomoa, Syria and the Lebanon, French Somaliland, 9th December, 104S«^ 
Algeria, the French Zone of Morocco, and Tunisia i 

*€>3rrenaioa, Tripolitania, and the territories formerly 20th December, 19ii, 
known as Itahan East AMca 

Channel Islands 26th May, 1945, 


* Specified by 1043 8 E & 0. 1684. 

* Specified by 1044 S.E. & 0. 1416. 

Notes 

I. The dates of commencement as enemy territory which are shown in the above 
o i ^ taken with the exception of those territories in respect of which an 
D.K.& O. reference is noted, as the dates on which substantially the whole of tihe 
areas described became enemy territory ; parts of the areas became, or may have 
^come, enemy territory on earlier dates. VVhere, in these cases, it is material 
^ the purposes of any proceedings to which the Limitation (Enemies and War 
Prisoners) Act, 1945, relates to ascertain the exact date when any particular area 
b^me enemy territory, this may be done by apphcation to the Under-Secretary 
of State for Foreign Affairs. ^ 

Fa-rts of the Union of Soviet Socialist Kepublios, and certain islands in the 
Paoinc have from time to time been occupied by the enemy, but no genciA] 
date is available for these areas. 

III. The above hst has been prepared by the Lord Chancellor in consultation 
with the Foreign Office, the Board of Trade and the IVadmg with the Enemy 
Department. 

IX. TRADING WITH THE ENEMY 
(See Chap. V, supra, p. 186) 

1. Defence (Trading with the Enemy) Regulations, 1940 : 

New keg. 4, P\ra (Sa)^ 

On 9th May, para. (3a) was added to reg. 4. 

By para. (3) the Treasury niay direct payment or transfer to specified 
per^ns, of money or property owing its enemy character to its con- 
n^tion with territory which is not under the sovereignty of a power 
with which His Majesty is at War. 

By the new para. (3a), a < ustodian shall, if the Treasury so directs, 

r yoT transfer such money or property to a spenfied psrson who appstxtB 
exercise the functions of cusiodian in a Dominion 
or other territory to which the Acb may be extended (i.e., a colony, 
p^tectorate, protected state, or mandated territory), or in the territory 
of an allied Power or of a Power at war with any Power with whom 
His Majesty is at war. 

2, Defence (Trading with the Enemy) Regulations, 1940 8 

New REG. 4a* 

. under the Act, ihe rigid to transfer securities has been vseMt 

%n a CvModuin, on the ground that they belonged to, or were held or 
managed on behalf of— 


« 8.E. a 0., 1046, No. 601. 
•EE, B 0., 1046, No. 787. 
or dobenhuo stock (pm. (4)), 


** Ssomtaes ** ncMU aimiilUes, stock, sham, bondfi, dcbenstiMi 


4 $ 
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(а) sii iBdividiifiJ in not under the so vepeimty 

of a power witli whom His Majesty is at war, or in any area to which 
the Act applies, 

(б) an individual or body of persons carrying on business in such 
territory or area, 

(c) any body of persons carrying on business anywhere, controlled 
by an individual or body of persons mentioned in (a) or (&), 
and the securities have been transferred, the Board of Trade may by 
order direct that this regulation should apply to the securities. 

The Board must forfhunth give notice of such order to the company 
or other body in whose book the securities are registered or inscribed, 
and thereupon — 

(a) the securities will automatically re-vesi in the person who 
(but for the vesting in the custodian of the right to transfer), would 
have been entitled to them, 

(b) the company or other body will cause the securities to he registered 
or inscribed in the name of the person in whose name they were 
registered or inscribed before the (’ustodian transferred them, 

(c) where the person mentioned in (b) ts not the same as the person 
in whom this Begulation vests the securities and before they have 
been registered or inscribed under (6), the person in whom they are 
so vested proves his title to the company’s satisfaction, the company 
may register or inscribe them in his name. 

3. Transfer of Negotiable Instruments. (See supra, p. 203) 
See:— 

(i) The Trading with the Enemy (Transfer of Negotiable 

Instruments, etc.) (Belgium and Luxembourg) Order, 1945.* 

This Order (revt>king S.R. & O., 1945, No. 92), sanctions transfers 
made by or on belialf of persons to whom the onler applies. 

(ii) The Trading with the Enemy (Transfer of Negotiable 

Instruments, etc.) (Denmark) Order, 1946.* 

(iii) The Trading with the Enemy (Transfer of Negotiabh* 

Instruments, etc.) (Finland) Order, 1945.* 

4. Trading with the Enemy (Custodian) (Amendment) (Insurance) 
No. 2 Order, 1945.* (See supra, p. 221 ) 

Article 1 of the Custodian Order (requiring payment of certain 
moneys by the (\istodian) will not apply to any money which, but for 
war, would have become payable to or for the benefit of any person 
within art, 2 of this Order under or in respect of a contract of inennance 
or reinsurance. 

The order applies — 

(a) to an individual resident in territory not being an area under 
the sovereignty or in the occupation of a Power with which His 
Majesty is at war, 

(5) as respects any business carried on in such territory, to any 
individual or body of persons carrying on that business, 

(c) as respects any business carried on in territory which is neither 
enemy territory nor an area to be treated as enemy territory for the 
pui^se of 8. 7 of the Act (under reg. 6 or reg. 7 of the Defence (Trading 
with the Enemy) Regulations, 1940),* to any body of pereons carrying 
on that business if and so long as controlled by an individual resident 
in, or by a body of persons carrying on business in, a territory referred 
tp in (a). 

^liSTiTo., 1946, No, aid, imh July, XOiS. 

*831. « O., 1946, No. 901, 20tli August, 1946. 

4^ O., 1946, No. 1031, 20th August, 1945 
4 9th June, 1945 : S.R A 0„ 1946, No. 860. 

♦ A O. 1940, No. 1092 ; 1941, No .51 , 1042 No, 306 , 1948, No, 1084 ; 4944, No, 11*8. 
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5. Th» Tbaoxi^ with the Bnhmv (Custodian) (No. 2) 
Oed]5B» 1945^ 

By art. 1 there shall vest in the Custodian— 

(i) any debt which, but for the war, would be payable to or for 
the benefit of an ** enemy ” as defined in art. 2 ; 

(ii) in respect of any moneys which, but for the war, would be 
payable to or for an “ enemy,” all bis right, title or inter^t. 

But the debt or right will not so vest if the vesting would cause the 
debt or right to be forfeited or determined. 

By art. 2 ” enemy ” is confined to — 

(a) a State or sovereijp of a State at war with His Majesty ; 

Ih) any individual resident in any area under the sovereignty of a 
Power with whom His Majesty is at war, not being occupied by 
His Majesty or an allied Power before 1 0th July, 1943 ; 

(e) a body incorpcrrated under the laws of a State at war with 
His Majesty ; 

(d) a body (corporate or unincorporate) carrying on business 
anywhere, if controlled by a person or body within (a), (b) or (c) ; 

{e) as respects any business carried on in such area, any individual 
or body (corpt>rate or unincoi^orate) carrying on business in that 
territory. 

fi. Miscei.ianeoui> 

See also — 

The Trading with the Enemy ((^ustodiun) (Amendment) (Belgium 
and Luxembourg) Order, 1945.^ 

The Trading with the Enemy (Custodian) (Amendment) (Finland) 
Order, 1945.* 

X. RECENT INSURANCE CASES 
(See Chap. XIII, supra, p. 295) 

1. Restraint op Princes, (See supra, p. ,324) 

In Bater Cantor Oil Company v. hisuranve Company of North America, ^ 
a District Court of New York defined “ restraint of princes ” as — 

“ The operation of the sovereign power by an exercise of via major, 
in its sovereign capacity, controlling and divesting for the time 
the dominion or authority of the owniT over the ship , , . and 
in marine and war risk policies restraint of princes applies only to 
acts done in the exercise of the sovereign power.”* 

The company had insured cargo shipped in Brazilian vessels and 
carried from ports in Brazil to ports in the Cnited States ; New York 
was nominated as the port of discharge. The vessels were owned and 
operated by the Brazilian Government through a department called 
Lloyd Brasileiro for the purpose of carrying privately owned cargoes 
in foreign trade foi* profit. In 1941, before the United States entered 
the war, the L,B. applied to the United States Maritime Commission 
for ” warrants ” entitling them to certain priorities. Warrants were 
issued provided that the shipowners agreed to abide by the regulations 
of the Maritime Commission (later, the War Shipping Administration), 
including routes and voyages. Several Brazilian vessels having been 
sunk, the LB, in March, 1942, ordered all its vessels in wvt to remain 
in port, and all vessels at sea to put into the nearest Brazilian port. 
In April, 1942, the LB, applied to the Insurance Committee of the 
UnitM States War Shipping Administrators for full war risk insurance 
on six specified vessels, four destined for New York and two for New 
O rleans. The applica tions w ere granted provided t hat all the vessels, 

* 8.E. A 0., 1945, No. 687 > B.E. a O., 1945, No 860, revoktog; 

9 8.E. a 0., 1945, No. 1082. « (1945), 75 U L Eep. 240. 

* at 242 otUng Bmdlis v. MsryUmA Intvranee Ca,, 87 XJ.S. 878 897 JI98 : Bortbsm Psed/le 

Co, V, AmeHeim Trading Co , 195 XT,S. 489 467 Tbe Chtmenk W vttA, 276, 281. 
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for aafetyi proceeded to New Orleans. The L»B. aooordingly ordered 
its Teasels to proceed to New Orleans and insurance was issued. Cargoes 
were discharged at New Orleans and the company procured and paid 
iot carriage by rail to their factory in Bayonne, New Jersey. 

They now claimed freight charges for transportation by railroad of 
cargo ^discharged fpom their Brazilian vessels. They were insured 
under two open policies : one against marine risks covering the cargo 
from shippers’ warehouse in Brazil to the defendants* warehouse 
in Bayonne ; the other insured against war risks, which gave cover 
while cargo was aboard overseas vessels from ports of loading in Brazil 
to ports of discharge in the United States. 

The claim failed. The evidence failed to establish that the Brazilian 
Govemlnent, in the exercise of its sovereign power, ordered the vessels 
as to their ports of destination. The X.B. gave the orders. T^e 
United Stat^ Government could not and did not attempt to exercise 
sovereign rights over Brazilian vessels in Brazilian ports.* 

2. War Risks and Perils of the Sea. (See mpra, p. 339) 

(а) In Link and Others v. General Insurance Company of America^^ 
a collision occurred between The Eastern Prince, a motor vessel, and 
The Bustahout, a U.S. Navy tanker, proceeding with oil for the armed 
forces from one war base to another. The Washington Court held 
that the damage was a consequence of “ warlike operations.’* 

The court cited Queen Insurance Company v. Globe Insurance 
Company,^ in which Holmes, J., held that American courts should 
look only to the cause nearest the injury ; he approved, however, the 
ruling of the lower Federal Courts that English decision ^ouid be 
followed by American courts. There, a collision occurrea during war 
between two merchant vessels in separate convoys piweeding, with 
screened lighbs under naval command, in opposite dir&itions. The 
collision resulted from the unexpected head-on meeting of the two 
convoys. One of the vessels carrying munitions was sunk. The court 
held that the loss was not a consequence of warlike operations. 

In The Link Case the court said that two principles are to be 
considered. First, we ** generally are to stop our inquiries with the cause 
nearest to the loss/* Secondly, “ for expediency and harmony in the 
marine insurance world the American courts should foUow the English 
court decision.*** 

. the requirement to follow English court decisions is a more 
specific and less variable criterion than that of stopping at the 
cause nearest to the loss, because if there is an authoritative English 
decision on the &ots of the case in question that decision concludes 
the matter, whcaieias stopping at the cause nearest to the loss may 
and assuredly does reasonably involve the further debatable question 
of what is or what is not meant by the nearest cause of loss.’** 

(б) In The Braconbush,^ Atkinson, J., held, that on a balance of 
probabilities the plaintiffs had discharged the onus of proving that 
the ship was holed through contact with an explosive float, and that 
they were entitled to recover from the war risk insurers. 

A small steam trawler, twenty-two years old, which had been overhauled 
in 1941, was holed below the water line, and sank in deep water off the 
Scottish coast in January, 1942, while she was being taxen in tow by 
‘ Ifc. at 248. 

^ (I94i), 77 LI. L. Rep. 481. United States. 

0928), 208 U.S. 487. See Atina inturma Cempany T. UnUed Fruit Company, 804 U.S. 480. 
« 0944), 77 LI. L. Rep., at 482. 

* TO,, at 482. See nupro, 832, 888. Bee, also, Lord Porter*! lommary la The Comeold tl942] 
A.C. 716, 716 ; oupro, 846. 

« VnUed Seottioh JnouroMo Co,, ltd, v. BriHoh Fiohiny Voeute JHutudi War Ml Jmomim, 
m. 0946), 78 Lt. L. Eep. 70. 
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imotber trawlw* A dispute arose between the txiarine risks» and the 
war risks insurers whether the cause was an external explosion or the 
striking of submerged wreckage. Thez« was evidence of an exploaiCMS 
alongside the ship and of the presence in the vicini^ of explosive 
floats which^ had broken adrift tom German minefields. On the 
hatame of probabilities an explosive float was the cause of the loss ; 
the theory of submerged wreckage was no more than a possibility, not 
borne out by the evidence. 

The plaintiffs, said Atkinson, J., were not called upon to pr^ve ^ 
beyond aU doubt that the ship was lost through a war risk : they are 
not called upon to exclude every bare possibility of other causes, 
but they have to establish a probability so great as to carry conviction 
to the mind of a reasonable man.”^ After a careful investigation, hs 
was satisfied that “ in all human probability ’’ contact with an explosive 
float was the cause of the loss. Tlie only alternative was ** a mere 
possibility on which there is not a particle of worthwhile evidence.*’* 

(c) In Aihel lAne^ Lid* v. Liverpool & London War Risks Insurance 
Association, Lid*,* the Athel Line had insured The AtkeUemplar^ 
a motor ship belonging to the W. B. Association, i^ainst the con- 
sequences of warlike operations. The ship (under requisition under the 
T99 a (tankers) form of charter party), having brought fuel oil tom 
Trinidad in October, 1940, to naval bases in Scotland, was ordered 
to discharge part at Lochalsh and to take the remainder to Scapa Plow. 
Arrived at Lochalsh, and while lying at anchor, she grounded and was 
damaged. The Athel Line refused to pay a claim imder the policy, 
saying that at the time of the casualty, the ship was not engaged on a 
warlike operation, and that if she were, the stranding was not the 
consequence of any warlike operation. 

The matter came before an arbitrator on an agreed statement of 
facts. He found, subject to the opinion of the court, that the ship 
was engaged on a warlike operation and that the damage by grounding 
was the consequence of a warlike operation. 

Damage from sea peril, said Atkinson, J., while the ship is engaged 
on a warlike operation, is on a different foot^ tom d^age while 
the ship is not so engaged, although the peril and the damage are 
precisely the same.* When the accident happened the warlike 
operation had not been completed. If this sMp had been a war vessel, 
she was still engaged on a warlike operation ; under the reasoning in 
The Coxwold,* she was to be treated as if she were a war vessel. “ The 
warlike operation took the vessel to an unknown destination. Lochalsh 
is not a port, nor was this an approach to a port. This was an open 
loch which was being temporarily used as a naval base for warships.*^* 
Atkinson, J., proceeds : — 

“ Would not any ordinary man in the street, looking at the matter 
broadly, say that the accident in this case was caused by the ship’s 
being directed to anchor in a place where there was a hidden dan^, 
and that the stranding was the consequence of the warlike operaUon 
on which she was engaged ? It was ail part and parcel of it.” 


3. CoNSTEuenvB Totax. Loss (see supm, p. 850) 

In Court Line, Ltd* v. the suppliants owned a requisitioned 
motor ship, the Lavington C ourt, built in 1940. Under a time obartov 

t of Banked, Scrutton and Atkin, L.JJ., in Jlnsro 


^ Tb** at 7$. He cited from the Judgmei 
ItHod i Co, V. JSianin, 36 T.L.E. 241, 24^;, i 
« 78 li. L. Eep.. at 82. * (1645), 61 T.X.E. 454. « Ib„ at 458. 

» [1642] A.C. 601, 707, 706, 710, 712, 718, per Lord Wright ; 718, 710, 720, per Lord 
Supra* 842-S47. 

* Pil** AC. 350, 362^,^|Mir 

1 706, 707, per * ^ 


eupra, 810, 820 ; Tbe CoruM [1042] A.Q. 691, 702, 


Wftght, eupre, 889, 842, 348. 

• aaU), ao t.le. s4», ; 


. per Lord MaemSUan and l4Ud 


dd i'araql^LXX. (SMto, didsentlng). 


per Tucker, X. ; aSlnned (1945), 61 TXJBU 418, imm^ Scott aud 
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party, of indefinite duration, in the form T 99 a, she was proceeding in 
convoy, from Leith to the Middle East via the Cape, carrying war 
material, when, on 18th July, 1942, she was torpedoed between the 
Azores and Spain. The vessel was not navigable and the master 
thought she could not survive a long tow. The convoy had to proceed 
and could not take her in tow ; enemy submarines weie in the vicinity ; 
tl^ master, unable to make wireless calls and to report to the owners, 
left the ship in charge of the naval officers and took the crew. The 
officer in command thought that if tugs were sent at once the ship 
^uld be salvaged. Orders were given for the despatch of two tugs* 
On 2fith July she was taken in tow ; the weather deteriorated, and on 
Ist August, when she had been towed 400 miles and was within four 
days of Eire, she suddenly foundered and sank. The suppliants, who 
had been paid hire until 18th July, claimed £1,207 hire from 19th July 
to 1st August. 

The Crown contended that on 18th .fuiy the Lavington Court was 
10 ^, Clause 26 of the charterparty provided that if the ship be Zosf, 
hire should he paid up to and inclusive of the day of loss. Should the 
vessel become constructive total loss^ such loss should be deemed to 
have occurred and liire should cease from the day of the casualty, 
^ternatively, they contended that, on 18th or 19th Jiily the ship 
became a constructive total loss ; alternatively, that the charterparty 
was dissolved by frustration. 

Tucker, J., held that on 18th July there was no “ actual total loss ” 
of the ship.^ The action of the master in leaving the ship and taking 
the crew did not constitute an “ abandonment of the ^hip : in all 
the circumstances he had no alternative.* Moreover, although recovery 
was uncertain, it was not proved to be unlikely. No ** constructive 
total loss ” had been established under either subsection of s. 60.® 
The contract itself provided for all contingencies on which hire was 
to cease : frustration was inapplicable.^ The suppliants were entitled 
to hire for the period claimed. 

On appeal, the decision was upheld bv a majority, Bcott and du Parcq, 
L.JJ, (Stable, J., dissenting).® 

Scjott, L.J., said that the master was entitled to treat the naval 
c omman der as being under a public duty to take steps for the safety 
of the ship, the crew and the caigo.® The mas^r did not leave the ship 
“ for g^d and aU ” ; he did not abandon all hope of the owners’ 
Recovering the ship.* He never gave up possession “ except in the 
barest jphysical sense and that was by enemy compulsion involun*' 
tenly.’ * But even if he did “ abandon ” the ship, he did not think 
** a total los s unavoidable ” : his act did not constitute a constructive 

‘ at .’)5p. Where the eabject-matter Is destroyed, or so damap;ed as to cease to be a 
thing of the kind inswed, or where the assured is irretrievably deorived tliereof, there is an actual 
tot^ loss : Marine Insurance Act, 1906, s. 57 (1) 

* ^^7 at 551. “ Subject to any express provMon in the policy, there is a constructive total 

toss where the 8ubject>]natter i nsured is reasonably abandoned on account of Iw actual total 
loss appearing to be unavoidable s. 60 (1). See Hickmrdi v. Firnm Und, Timber 

md tMwoif/t Co,, m. [1942] A.C. 50, 83-88, per Lord Wright ; supra, 356-368. 

, at 561. By subs. (2) — which is cumulative and contains a separate dehnitlon from the 
denniuon in subs. (1) — *'ln particular, there is a constructive total loss— (i) where the assured 
Is delved of the possession of his ship or goods by a peril insured against, and (a) it Is unlikely 

See merteon v. Petrot M. Somikos, ltd. [1989] A.C. 871, 
383, 392, per Lord right and Lord Porter. The two subsections contain two separate deOnltlcnis 
applicable to different conditions of fhet. 

PVsnek MaHne Case [1923 J 2 A.C. 494, 514, 617, 521, per Lord Dunedin 
and Lord Sumner ; supra, 601, 604, 606. » » » i- 

• (1946), 61 T.L.E. 418. 

^ /A, at 420. 

’ ib., at 420. 8cott, L.J., quoted and foUowed MradUy v. B. Ifetesom, Sons df Co. (1910 J 
A.C. 16, at 32-35, per VUcottnt Haldane ; at 61*<55, per Lord Wreubury ; supra, ^6. 

» (1946), 61 T.L.E., at 421. 
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total loss within subs. (1) of s. 60. Nor did the facts eonie within 
subs. (2) : the owner was not deprived of possession nor was it 
unlikely *’ that he would recover the ship. No term could be implied^ 
within liord Sumner’s test in The Bank tine Caae,^ that in the events 
which ham>ened, the charterparty was frustrated. 

Stable, J., dissented, holding that abandonment was complete when 
the master finally and irrevocably left the ship irrespective of whether 
he intended or contemplated or even knew the legal consequences of 
his act as between his owners, underwriters, charters or salvors.’»^* 
Abandonment must be animo delinqmndi sine animo rev&4endi ii 
sine spe recuperandL The master abandoned the ship ; his decision 
was reasonable ; his action negatives any animus revertendi, Spes 
recuperandi is “ more than a bare hope that something may turn up 
it implies an intention in certain events to take action to recover 
possession. The total loss of the vessel appeared to be and, in fact, 
was, unavoidable.”® When she was adrift in the Atlantic the ship- 
owner was “ deprived of” possession. That she sank on 1st August 
was evidence that on 19th July she was a “ doomed vessel.” On that 
date she was a constructive total loss and the suppliants were not 
entitled to hire for the period claimed. 

XL CONTRACT OF SERVICE : A MISCELLANY 
A. UNDER DEFENCE (GENERAL) REGULATIONS 

I. Defence (General) Regulation 58a (see supra^ p. 364) 

1. The Control of Employment {Notice of Termination of Employment) 

(Revocation) Order, 1945 

This order, made on 8th May, 1945,* revokes the Control of 
Employment (Notice of Termination of Employment) Order, 1943.* 

2. The Essential Work (Permission to Terminate Employment) 

(Exemption) Order, 1945 

This order, also made on 8th May, 1945,* makes unnecessary in 
certain cases permission of the national service officer to leave or 
terminate employment. 

Where a pemon — a man over sixty-five or a too^nan over sixty — 

(a) is employed in a scheduled undertaking under the Essential 

Work (General Provisions) Orders or the Building and Civil 

Engineering Orders, the Coalmining Industry Order, the Electrical 

Contracting Indust^ Orders, or the Shipbuilding Orders, and 

(b) is a person to whom the appropriate order applies, 

that person may leave, or the employer may terminate the employment, 
without the permission of a national service officer. The requisite 
notice — statutory or contractual — ^must still be given. 

3. The Control of Engagement Order, 1945 

This order came into force on 4th Jime, 1945.’ Its purpose is to 
provide that, with certain exceptions, the engagement of men between 
eighteen and fifty-one and women between eighteen and forty-one shaU be 
made through offices of the Ministry of Labour and National Service, or 
appioved employment agencies. 

1 {1019] A.C. 435, 464 ; supra, 406, 407 

* (1046), 61 T.L.R,, at 428. Stable, 3., appears to follow the dissenting speech of Lord Sttmnet 
in Mradley v. B Nawsom, S(m$ dr Co, JIOIOJ A.C. 10, 43, 40, 47 ; supra, 280, 287. 

* 61 T.L.R., at 424. 

« S.E. A 0., 1046, No. 572 

* S.E. A 0., 1048, No. 1173 , supra, 364, note 1. 

« S.E. A 0., 1046, No. 660. 

« S.E. A 0., 1046, No. 670. 
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Jfi. 1. — BetfooaHan of certain crdere 
The following: are revoked : — 

Th^ Underiakinga (Restrictum on Rngageimrd) Order^ 1941‘ ; 
j T?ie BmploymerU of Women (Control of Engagement) Order^ 
1943* / 

Arts. 10, 11, 12 of the Essential Work (Shipbuilding and 
Ship^repairing) (No. 2) Order ^ 1942* ; 

Art. 8 of the Essential Work (Coalmining Industry) Order ^ 1943.* 

Art. 2. — Interpretation 

The following: terms (among others) are defined : — 

ChUd includes a step-child, an illegitimate child and (if 
the adoption took place before 18th December, 1941) an adopted 
child (howsoever adopted). 

“ Local office ’’ means an Employment E3:change, any 
Appointments Office of the Ministry, or any other office appointed 
by the Minister for this order. 

“ Person between the relevant ages ” means a person who is 
eighteen, and, if a man, has not attained fifty-one, or, if a 
woman, has not attained forty-one. 

Art. 3. — Control of Engagement 

Subject to the later provisions of the order — 

(a) no person must seek to engage or engage any person otherwise 
than by notifying a local office or an approved employment agency 
of particulars of the vacancy ; 

(&) no person must engage any person who has not been 
submitted to him by a local office or an approved employment 
agency ; 

(c) a person seeking employment must obtain employment by 
applying to a local oj^e or approved employment agency and by 
means of a submission to an employer by a local office or an 
approved employment agency. 

Art. 4. — Provisions as to Re-engagement 

Art. 3 does not apply to a re-engagemeni which occurs — 

(a) just after sickness, if the engagement was terminated 
thi^ugh sickness ; or 

(5) on resumption of work after a stoppage due to a trade dispute, 
Whe e a person ceased to be employed through stoppage ; or 
(c) within fourteen consecutive days after the day on which a 
person was last employed by that employer. 

Art. 5. --Eascepted Employments 

Art. 8 does net apply to employment — 

(a) in ogHcuUure ; 

(5) in timber production if the prospective employee is a 
member of Women’s Land Army ; 

(c) as fisherman, or master, or member of crew, of^a fishing 
boat governed by Merchant Shipping Acts, 1894-1940 ; 

(d) in Women^s Services specified in First Schedule (if 
emplo^ent whole-time) ; 

(e) if employment part-time, i.e., not more than thirty hours ; 
(/) toUhoui remuneration ; 

Q) in police force ; 

(h) in managerial capacitv ; 

(i) in professional, aaministrative or executive capacity^ except 
in employments specified in Second Schedule. 


< XR. « 0., i04t, Ko. ms. 

* S.A. S 0., ma, ir<M. JL42 and urs ; mpn, 864, note 1. 

* B.IL A 0., 1042, No. 1470. « S.E. A O., 1048, No. 605. 
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AfL (i,^Bxcepied Per$om 

Axt, 8 does nd supply to the engagement ot employment of fbB 
following persona : — 

(a) persons between the rdevant ogee ; 

(h) a woman who has her child under fourteen living with her ; 

(c) persons casually employed otherwise than for the employer's 
trade or business ; 

(d) persons certified to be registered as blind ; 

(e) persons required to transfer or return to employment 
xmder tea, 20b ; 

(/) holders of permit exempting them from this order ; 
ig) holders of exemption cerHficate exempting them &om this 
order ; 

(h) persons of unsound mind or persons mentally defective ; 

(t) aliens under restriction from entering employment without 
consent of Minister. 

Art. S.— Reinstatement in CivU Employment Act^ 1944 
Bights and duties under this Act, remain unprejudiced. 

Art. 9 . — Members of Armed Forces^ and others 
Art. 8 does not apply to — 

(a) members of armed forces^ or women in services specided 
in First Schedule, while m receipt of full pay or on leave or 
temporary release granted on compassionate grounds ; 

{b) persons covered by the Essential Work (Dock Labour) 
Orders, 1943-1946^; The Essential Work (Trawler Fishing) 
Order, 1943* ; The Essential Work (Merchant Navy) Orders, 1942.* 

II. Essential Wobk (Gbnekal Provisions) (No. 2) Order, 1942 

I. Local Appeal Boards (see supra, pp* 373, 374) 

(a) Essence of “ Evidence'* 

In Moxon v. Minister of Pensions^ an appeal from a Pensions 
Tribunal which had accepted the advice of its medical member on a 
medical matter and had accepted as evidence both the reasons given 
by the Minister of Pensions for bis decision and his comments, Tiicker, 

J. , said ; — 

** In my opinion it is impossible, even when dealing toUh tribunals 
which are not hound by the strict rules of evidence, to hold that state* 
ments, whether of fact or expert opinion, contained only in the 
judgment under appeal, and without any other support, oral or 
documentary, can be regarded as any evidence of the correctnesi^ 
of such facts or opinions • • 

Upon the question of the advice ot the medical member of the 
tribunal relating to a matter of medical science, Tucker, J,, continued 
... it is, 1 think, of the essence of ‘ evid^e * according to English 
ideas, when used with reference to judicial or quasi-judicial maiters, 
that it should consist of oral statements or documents in writing 
which are made in the presence of or communicated to both patties 
when the tribunal reaches its decision. This is not in my view 
confined to judicial tribunals, bound by legal rules of 6videnoe» 
but is equally applicable to a quasi-judicial tribunal such as a penrions 
appeal tribunal which is expressly required to have regard to the 
onus of proof in its adjudications.** 

* 8.E. a 0., 1943, Norini, 1044, No. 1205; 1946, 

« s a. a 0 ., im, No. ibta 

* S.&. a 0., Not. KMl, S267. 

* (1946), SI T.L.R. 4&a 401 ; ssthiMr'* Itiltos. Tho |«iaciriw Of ittl OIM mA lOi asst iiisljr 
s<)tuuly to tMmkdrmti CommUM, tsjpm, 807. 
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(b) JhUy to disclooe Melevant Documents 

A quasi-judicial tribunal must not consider documents which are 
not dlsclos^ to the applicant and which he has no opportunity of 
answering : R, v. Arctiitects* Registration TribunaU ex parte Jcuggat^ 

A motion for an order of certiorari was granted to quash an order 
of the Tribunal of Appeal imder Architects’ Registration Act, 1938. 
Lewis, J., said : — 

The tribunal had before them, and used, documents which 
should have been disclosed to the applicant, or which he was entitled 
to see if the tribunal were going to use them. I am not for one 
moment suggesting that any of the three members of the tribunal 
acted in any improper manner in the sense that they did not act 
bona fide. But in my view, they did not do what the authorities 
referred to say that they should have done, which was to give a 
real and eflfective opportunity to the applicant to deal with, or meet, 
any relevant allegations made in these documents.” 

The court referred to R. v. City of WeMminsier Assessment Committee, 
ex parte Gro»venor Home {Park Lane)^ Ltd,^ where du Pai’cq, L.J., 
said that the committee, obtaining a report, must communicate any 
relevant part of it to persons seeing its guidance. 

“ An expert witness or adviser, however eminent, is in a very 
different position [sc. from an expert tribunal]. He must not be 
substituted for the tribunal. Those whose claim is being considered 
have a right to question and to test every statement he makes, 
and any opinion he expresses. If that opportunity is denied them, 
justice is not done.” 

2. Suspension without Pay {supra, p. 370) 

Whei’e, before the war, there was in a scheduled undertaking a 
” well-established and well-recognised yrariicc of smpending workmen for 
reasons of a disciplinary character including negligence in the per- 
formance of work, the right to suspend is in accordance with the 
conditions of his service ” within art. 4 (3), and is incorporated in the 
contract of service : Marshall v. English Electric Company, Ltd.^ 

M was an engineer whose contract was liable to be determined by 
an hour’s notice on either side. Suspended for three days without 
pay, he appealed to the local appeal board ; his appeal was dismissed. 
He then issued a writ for three days’ wages and, alternatively, claimed 
a declaration that suspension was not in accordance with the conditions 
of his service and was, therefore, not within his employers’ rights 
under the order. In the factory, at Stafford, the employers had 
always asserted a right to suspend and the workmen had acquiesced 
in it. Lord Goddard thought that “ suspension ” is 

” in truth dismissal, with an intimation that, at the end of so many 
days, or it may be hours, the man will be re-employed if he chooses 
to apply for reinstatement.”^ 

On the evidence a suspended man could seek employment elsewhere, 
and need not return to his former employment. 

There was an implied term, MacKinnon, L.J., thought, that the 
enmloyer may suspend for a reasonable time for an act of indiscipline.* 
In the engineering trade, the practice of suspension was ” widespread 
and notorious.”* Suspension for not exceeding three days is permitted 
^ the order if it is “ in accordance with the conditions of his service.” 
Tne orde r does not say ; ” i f it is in a ccordance with the terms of his 

^ (1946), 61 T.L.E. 446, 447 (Lewis, Oliver Aiid JJ.). 

* ri9411 1 E.B. 68, 08, 69. 

* (1945L 61 T.L.E. 186, per Singleton, J. ; affirmed at 879, per Lord Ooddard, and MacElntum, 

(dn Paxeq, L.J., disaentlng). 

« ib., at 880. » Ib., at 881. • /6., at 861. 
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contract of employment.” Although there may be no contiaci4l4 * 
right to exerciise it, suspezidion may be exercised ia fact. 

du Paroq, L. J., dissented. A practice to sus^nd, to which worilbpasn 
have submitted, is not, of itself a condition of service.*' On the fticts 
it amounted to a variation of the contract, by agreenwnt ; the worlpM^ 
was not bound to obey it.* 

3. Recognised Holiday (supra, p. 370) 

Where, before the war, a scheduled undertaking had closed for a certain 
number of days each year for the purpose of annual stocktaking, empldtyimg; 
only the persons required for stochtalung, those days constituted a 
** recognised holiday " within art. 1 (2). Under art. 4 (4), wages 
were not payable for those days t Nolan v. BeUey (Coventry), Ltd^ 

The company was an engineering company ; the appellant, a 
capstan lathe hand. The works were closed foi* annual stocktaking 
on Saturday, 1st January, and on Monday, 3rd January, 1944. The 
practice of closing was followed each year from 1938, except in 1940. 
In the engineering trade there is a general custom entitling workmen 
to leave on an hour's notice. The judge found that the workers were 
employed on the footing that the practice would be followed and that 
no wages would be paid except to those engaged in taking stock. 

The common-law contract, said Scott, L.J., is — 

“ the rough-hewn marble on which the lineaments of the statutory 
sculpture are caived by the order . . 

“ Holiday ” is defined in the Oxford Dictionary as — 

“ A day on which ordinary occupations (of an individual or a 
community) are suspended ; a day of exemption or cessation from 
work."* 

Morton, L,J., said that thei-c was both an agreement betwean 
employers and workmen, and a practice. Practice and agreement 
amounted to ** recognition " that days of stocktaking were nolidays^^^ 

4. Termination of Employment (eapra, p. 374) 

An alteration in the work of an employee does not necessarily 
constitute “ termination ” of his employment, so as to require the 
written permission of a national service officer : Andrema, JUd. v. 
Jmkinson.^ 

In April, the refused to permit the company to terminate 

the employment of H as supervisor of the embossing department. 
In May, the company appointed another employee as supervisor and 
instinicted H to carry out the work of an embossing operator. She 
refused, but agreed to work as a checker at the same wages. The 
company, convicted of terminating the employment of H without 
the written permission of an N.S.O., appeal^. 

** Employment,” said Humphreys, J., did not denote work ” of a 
particular sort." On the facte, H’s " emphymeni " was not 
“ terminated.'^* There may be circumstances where so greet an 
alteration is made in an employee's position that, in effect, his 
enmloyment is terminated. 

The words mean exactly wliat they say, said Wrottesley, J. ; the 
company could not, without permission, " dismiss the woman &om th<^ 
employment." The order does not forbid changing an employee^ 4 
work, or the termination of any particular contract of employmmlf or 
moving an employee from one type of job to another, or from one gmde 
to another.’* 


‘ 61 at 382. 

* (1945), 61 T.JL.E. 401, p^r Soott, Lawrt*nee and Morton, L.JJ (aflkming the dadltioa 
Hl« Boaour Judge Forhet). 

• tb., at 401. « Cited at 402. » (1945), 61 T«X».E. 499. 

•Ik, at 500. ^fh., at501. 
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l^ok<Hr« J., a^ed althougli there may have been the 

termhmtioii of one contract of exnplopnent and the creation of a new 
one, the r^tionship of employer and employee subsisted. 

M&in^aiemeni {mpra^ p. 524) 

Where employers were directed to remstate a man who had been 
dismissed under permission which, as the result of an appeal, has been later 
cancelled, and, having no vacancy for him as a lony driver (his long 
absence from work through accident having made it necessary for 
them to engage another driver), offered to employ him in their packing 
ekre at hie former wage^ the employers had complied with the direction 
and the conviction was qvashed : Barr dt Stroud^ Ltd, v. Adair,^ 

Lord Mon^crieff said : — 

“ ‘ To reinstate ’ means, in my opinion, to re-employ the dismissed 
employee in the job from which he was dismissed, or, in any event, 
in a job with a similar rate of wages and with a like dignity . . .’*• 
5e inclined to the view that upon cancellation of permission “ the 
ar parte act of dismissal was not valid to interrupt the contract,** 
although in the present case the point was not material.® Even if the 
service had not been interrupted, under art, 4, the workman has a 
right to draw the guaranteed wage, subject to two conditions : fir at y 
he m^t be capable of and available for work ; secondly y he must be 
** willing to perform any services outside his usual occupation which 
in the circumstances he can reasonably be asked to perform during 
any period when work is not available for him in his usual occupation 
in the undertaking.’*® 

** Accordingly,” Lord Montcrieff concluded, it seems to tm 
that, whether the question arises in the course of an uninterrupted 
employment, or whether it arises at the critical momeni of 
minstatement in the old employment, the right of the employee is 
to be offered his old work again, but subject always to all reasonable 
adjustments which may be required to meet the circumstances of 
the case and the requirements of the fac5tory.”® 

Ill, Defence (General) Begulation 58aaa 

On 9th May, 1945, a Defence (General) Regulation was made 
**freeging *’ the CivU Service until further noticed 
A person employed in the civil service of the Crown to whom the 
regulation applies must not, after a prescribed date, terminate his 
employment except in a>ccordance with prescribed provisions.'^ 

The regulation applies to persons employed in the civil service of 
the Crown employed in the United Kingdom about the business of 
fiis Majesty’s Government in the United Kingdom, or of the 
Government of Northern Ireland, except — 

(a) persons wbp are, or who become, 00 ; 

(5) persons wl^e emplojroent, in the opinion of the Minister of 
Labour and National Service, ordinaiily involves not more than 
30 hours weekly ; 

(e) persons employed in undertakings scheduled under JEssential 
Work Orders ; 

{d) persons of such other descriptions as may be prescribed.^ 


The Minister may “prescribe”, and he may provide for “such 
incidental and supplementary matters as appear to him to be expedient 
fbr tho purposes of the order.”® 


* UM»| 8«. a.) M. 

• at 89. 

• at 4a 


• .t «i, 42. 

• a. n. « 0.. 1245, Ko, 501. 

'VtinfMOOi (1). 

• Pangnjdi (2). 

•Putgnpii(8). 
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IV, Taa OowTaoL of Emfioymbnt {Crm. Sbefakib) Obikm, 

On 21«f ilfaF, 1945, tinder r^g. 68 aaa* the Minister ine4e 
above order,* Prom this date, fimdom to leave is controlled,” 

The following are excepted from the order : (a) persons employed hi 
Ntyrihem Ireland ; (b) %ndu8truxl civil eetoamis ; (c) members of the 
Natumal Fire Serviced I 

Subject as hereafter provided, a controlled civil servant 
desires to terminate his employment, must, before doing 'so, obtahi 
mitten permission from the permanent head of his depanpd^,* 
application should be in writing and should state tJte grounds^ Not 
later than fourteen days after recdpUthepetmaxient head must notify the 
civil servant that permission is granted or refused, or that the applica* 
tion is under consideration.* If no such notification is made ; or if 
notification is sent that the application is imder consideration and withta 
one month after receipt, the permanent head does not notify in writing 
the civil servant that permission is granted or refused, permission will 
be deemed to have been granted immediately after the period of 
fourteen days, or one month, as the case may be.’ 

Where permission is refused, a civil servant may, within seven dim 
of receipt of refusal (or within such further period as an N.S.O. may mr 
good cause allow), appeal in writing to an N.S,0.^ setting out the 
founds of his appeal. The N.S.O. should consider the appeal and 
grant or refuse permission so far as is practicable within seven days ; 
or he may, instead of doing so, submii the matter to a local appeal boards 
If the grounds of the appeal are that the civil servant has l^n requir^ 
to transfer to another area and that by reason of distance the transfer 
would cause him exceptional hardship^ the N.S.O., if satisfied that tfiis 
would be so, must grant permission.* 

An appeal lies to a local appeal board from the grant or refusal, of 
permission. The civil servant or the permanent head may appeal 
within seven days of the notification (or such further period as an 1^8,0, 
may, for good cause, allow). The board should make their recom- 
mendation within seven days of submission. After considering theie 
recommendation, the N.S.O. may cancel or grant permission, or direct 
any civil servant who has left his employment, to return to it,*® 

Despite {lermission, at least seven days^ notice in witing (or any longer 
period required by the terms of his employmerU) must be given to the 
permanent head. Tbe notice may be given before permission has beep 
obtained.** 

B. REINSTATEMENT IN CIVIL EMPLOYMENT ACT, 1944 
I, Who is within the Act (suprap p. 885) 

The Reinstatement in Civil Employment (Termination of Fur&ie^ 
Periods of War Service) Order ^ 1946,** fixes a limiiing date on which the 
war service of persons, who thereafter perform whoMime services under 
direction or written request of the Minister, shall be treated as at an 
end. Under $• 12 (2), the whole-time service is treated as if it w«De a 
farther period of service within s. 6 (1). Under this order, if they 
receive a written notice that after a specified date they will no longer 
be required to perform the whole-time services, they may exercise th^ 
reinstatement rights not later than the fifth MuOnday alter that date* 

18,11. 4 0 , m5. No 661. > Article s. • AiflcleS, ^ 

4 (1). ** Fermaiieat beed ** Includes any person aoUng on behalf of tbe peneglMel 

» Article 4 <2). » Arttde 4 (S). 

♦ Article 4 (4), • Article 6 (1), (2), 

eArtlcle6(6). *®Aracle6, 

u ArUde 7, » S.E, 4 0., 1046, No.788,l&adeosimiim%tOW 
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II. Obuoatiok to Bbinstatb { 9 uprat p. B86) 

1. In Oeorge Albert Spacey v. City of London Eleetric Lighiing Co,^ 
the employers argued that they could not reinstate the applicant 

as a etib-etamn attendant without discharging another employee, and 
that, without the permission of a national service officer tmder the 
Bssential Work (General Provisions) Order, 1942, such discharge was 
illegal. They had applied for permission, which had been refused. 
Shortly after, street lighting was restored and the employers asked 
the applicant to begin work. The umpire decided that, ^though a 
short dday had occurred, the employers took the applicant back. 

at the first opportunity at which it was reasonable and practicable.’* 

2. In Thomas Edmund Gregory v. Corporation of London Metropolitan 
Cattle Market,^ G had applied to be reinstated as market constable in 
the cattle market at Islington where he had been employed fi*om 1926 
to 1942. Reinstatement was ordered ; the employers appealed. They 
contended that they had reinstated him on similar terms as a market 
constable at Billingsgate and that they always had the right to transfer 
their employees. They failed to prove that there was any contractual 
obligation upon him to submit to transfer, and that it was not 
reasonable and practicable to reinstate him at Islington^ 

XII. FRUSTRATION BY WAR 

1. Bill of Lading, despite “ War Clause,’’ Frustrated 

Where, on 25th August, 1939, goods had been shipped in a German 
steamer at Antwerp, C and F Bombay, and, on 28th August, a cheque, 
handed in exchange for the bills of lading, was stopped by the buyers 
on the ground that, before tender of the bills, the master had received 
instructions from his government to proceed to a German port (where 
he arrived on 28th August), the performance of the contract became 
illegal / before tender, the commercial purpose of the bill of lading was 
frustrated and the tender was invalid ; a war clause did not protect 
the shipowners : Baxter, Fell cfi: Co., Ltd, v. Galbraith Grant, Ltd,^ 

By various contracts (expressly governed by German law), the 
sellers agreed to sell to the buyers steel rods at prices C and F Bombay : 
cash (suBject to rebate), against clean bills of lading. On 20th and 25th 
August the sellers shipped one-third of the order in the German 
steamship Eauenfels and obtained ten bills of lading (containing a 
“ tear clause ”), seven of which, on 28th August, they tendered to the 
buyers for the goods shipped under seven of the contracts. The buyers 
then handed the sellers a cheque for £4,706 and, in exchange, received 
the ifiiipping documents. On the same day they told the sellers that 
their baiters had declined to make advances against the documents 
and that they were stopping the cheque. The sellers, by agreement 
(and without prejudice), handed the cheque back m exchange for the 
documents. The buyers waived formal tender of bills of lading covering 
the remaining three parcels. The sellers claimed the price of the 
shipments or, alternatively, damages. 

It was contended for the buyers that the tender was invalid : under 
German law it was illegal for the shipowners to perform the contracts 
of carria^ : under German and English law the commercial adventure 
was frustrated. The sellers argued that the obligations of the ship- 


> Oaise No. 22 (1946). * Case No. 29 (1946). 

* The umpire distinguished Donald Ed%oaH Smth v BwIcb County Bducatton Comimittee (Case 
No. 16), where the liability to transfer was a recognised incident of the occupaticm of imponuy 
aeibodl sttmdaiMi ojfusera . an employer’s primary obligation ” was to reinstate a man in ms 
fotmiat ** owttpation,” ** not meetBOfily to gtee km the idemeal emphyment,** 

* <1941), 70 XL L. Eep. 142. See, upon the order of the German Government, Rtekaedi v 
PfsSttd umA, Timber <9 nsfimys Co, ud, [19421 A.C 50, 79, 80, per Lord Wright ; mpra, 950. 
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owiim weipe subject to a war clause. The deviation to Bremen wa#^^ 
'rom 20th to 26th August the risk was upon the 

The arbitrator, Sir Robert Aske, K.O., found that the orders of the 
German Government were bindiiijg on the master. Between the 
German and the English law of mistration there was no material 
difference* Under English law, performance was not i&ustratedf 
Subject to the opinion of the court, he awarded that the buyers were 
liable to pay the price of the seven shipments (less rebates), a^d 
damages for rejecting the documents in respect of the other thm"' 
shipments. 

Frustration, said Atkinson, J., is a question of law to be decided by 
the court upon the facts. The commercial purpose of the contract 
was to sectire some reasonable probability of the delivery in Bombay 
within a reasonable time of 25th August, the first date for this shipment. 
On or about that date the German Government had given their 
instructions to the master. For three days, performance of the contract 
in the bill of lading had been illegal: at any moment war might 
break out.^ 

A bill of lading must be valid and effective at the date of tender.^ 
When does a bill of lading cease to be effective ” / 

“ Supervening illegality of performance causing delay of indefinite 

dmation, but probably of such length that the service contemplated 

will never be performed, operates to frustrate a contract/'* 

In this case, on 28th August, “ on the true facts and on the 
probabilities to be drawn from those true facts," the contract had 
“ become killed."* From the true facts — ^had they been known at the 
time — only one conclusion was possible : war had become inevitable. 
The contracts of affreightment had ceased to exist. 

Was this result affected by the war clause Frustratkm does not 
depend upon a clause, but upon events and their operation upon a 
contract. Under this war clause, there was to be no liability for 
damages for certain things done in pursuance of government order ; 
that was not inconsistent with a provision that, if the commercial 
purpose of the contract were frustrated, the contract was ended. 

2. Detention op Britikh vSitbject : Contract op Service Dissolved 

{supra i p. 616) 

Where in May, 1940, the Borough Engineer of Guildford, a British 
subject, was detained under Defence Reg. 18 b, and in June, 1940, the 
council resolved that (subject to the approval of the Minister of 
Transport) his appointment be deemed to have terminated as from the 
date of his detention, the contract was frustrated and no further salary 
accrued : Knight v. Borough of Guildford,* 

In December, 1940, K was released from detention and claimed 
damages for wrongful dismissal or three months' salary in lieu of 
notice and the return of his contributions to the superannuation 
fund. The corporation pleaded frustration. Alternatively, they 
pleaded that they were justified in summarily dismissing him because 

i Jtft , at 148, citing The Comptoir Caw [1920] 1 K B 868, 890, per Banker, L J , mprat 560. 

* i6., at 149, citing Amhald Karberg Co. v. JMyt/ie, Oreen, Jowrdain Sr Co. [1916] 1 K.B. 496, 
606, 609, 614, per Smnfen, Eady, Bankes and Wamngton, L JL, (euprat 264) , amd per Atidn, I. 

In Gro&m (C ), Ut. v. Barber [1916] 1 K.B. 816, 824 , eupra, 267. 

* (1945), 70 LI, L. Rep., at 160. At 157 Atkineon, L, gives a valuable description of jfhisM«on, 

406, note 2 ) , 

* 16., at 167. 

* Set out, t6., at 145 

« <1042), 104 L.T. 80. Alien, Bauf <md Qrdere (1946), Appendix 6, 848*362, qnotee (n ftdl 
that w the Judgment dealing with the evidence of alleged dUdoyalty, 
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he had not been a Idyal eitisen,’* and that by such disloyalty be bad 
cominitted ** misconduct '* in the peiformance of his duties. 

Silb^^ J.» rejected the evidence of disloyalty. He found that the 
contract was frustrated. K was entitled to recover his contributions. 


Xin. THE CRICKtEWOOD CASE (See SMj)ra, p. 568) 

This decision is now reported in the August issue of the Law 
Beports ; [1945] A.O. 221-246. 

Visfmmt Simon^ L.C.'s definition of frustration is at page 228* His 
discussion of the question whether frustration may apply to a Uass 
is at pp. 229-231. 

The analysis by Lord Russell of Killowen of the case against that 
proposition is at pp. 233-234. 

Lord Wright's reading upon Frustration is at pp. 237-241. At 

o. 287 are his observations upon Paradine v. Jane^ and upon Lord 
Sumner's “pithy description of the doctrine of frustration'* in Tho 
Mirji Muiji Case.* He discusses, at p. 239, the cases where covenants 
in a lease may be terminated by operation of law. K the contract is 
dissolved under the express terms of the lease, the estate in land falls 
with it ; why may not this also be true if the lease is dissolved by 
operation of law ? (at p. 240). His example of the fustration of a 
building lease is at p. 241. 

Lord Porter's indication that, in any event, conditions in which 
frustration would apply to a lease are “ not easy to visualise,** is at 

p. 242. 

Lord Goddard's exposition of the “ strange and unjust *’ results that 
would follow, if frustration applies to a lease, is at p. 245. 

XIV. NO FRUSTRATION : AN AUSTRALIAN CASE 

1. Frustration of Lease : Australian Dictum (supra, p. 680) 

In Firth v. HaUoran* — where the decision followed Maitl ey v. Curling* 
— ^Isaacs, J. (in the High Court of Australia), observed, obiter : — 

“ 1 do not agree that, because the contractual obligation relied on 
by the plaintifi is created by an instrument of lease, the doctrine of 
lustration is necessarily excluded. The nature of the relation of 
landlord and tenant, the history of the doctrine of frustration, its 
inherent meaning and the judicial determination of relevant cases 
would lead me to reject so sweeping a rule. Nor do I think the 
consequences of terminating the ration of landlord and tenant any 
more extmordinary than that of terminating any other legal relation 
which by hypothesis is expressly or impliedly created on a mutual 
and fundamental basis of existence or continuance which fails at a 
given point. In a matter resting on covenant it is ' the contract 
. . . and not the estate . . . which is the determining factor*: 
HaUen v. Spaeth."* 

2. Hiring op Neon Advertising Signs 

Where, during the currency of the hiring under certain contracts 
for the construction, instaliation and liiring of neon advertising sians^ 
orders were made under the National Security Act, 1939-1940 (Australia)p 
prohibiting the illumination of the signs, the contracts were not 
mostrated and the hirers continued liable for rent: Scanlans New Neont 
I4d, V. Tooheys, Ltd, ; Caldwell v. Neon Electric Signs^ Ltd.* 


• [1026] A.C. 407, 610 ; wprAi 606. 

« L1022] 2 A.C, 180 ; tupra, 662H&55. 


t (1647). Aleyn 26 ; tttpm. 46S. 450. 

^ [10261 88 C.L.E 261 at 260. 

4n028j A.C. 684,600. 

* fi048] 87 C.L.R. 160 (High Ooext of AmtralSa. On Appeal nom the Supreme Coafti of New 
IMb WalM of Vtetorla), per Latham, CJ., MoTleriiaii and. WllhMsi, ll. 
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This case is notable iot an important jud^ent of Latham^ 
who reviews the Etiglish decisions and examines microscopically tb^ 
various theories of f^tration.^ 

(a) The Facte 

Scanlane* Case.* The contracts were made from 1937 to 1941 » 
On 19th January, 1942, neon lighting was indefinitely prohihited^ 
whether by day or night — by order of the Premier of New South Wales 
under powers conferred by the Commonwealth. The contracts were^* 
made before Japan entered the war and all (except four) befoi^ the 
outbreak of the present war. The contracts were entitled “ Leaee and 
Service Agreemerds *’ ; the parties were called lessor and lessee ; in 
substance the signs were let out to hire for use upon the terms of the 
contract, Scanlans agreed to construct and instal the si^ns which 
would become the hirer’s property, but upon the termination of the 
hiring Scanlans could remove them. The initial term of each contract 
was sixty months, with an option for an additional twenty -four months. 
Rental was payable (except as provided) whether the sign shotUd be used 
or operated by the lessee or not. The parties plainly expected that the 
sign would be illuminated. The hirers agreed to pay for electiical 
energy used and i o be responsible for the supply of current. On default, 
Scaidans could by notice repossess the signs and accelerate payment of 
future hire or claim damages. Each contract contained this term : 

•‘It is understood apd agreed that the sign is especially 
constructed for the lessee and for use only at the premises above 
designated and that it is a material consideration to the lessor in 
entering into this agreement that the lessee shall continue to use 
the sign as contemplated.'*^ 

An express term excluded any agreement or representation not writt-^ 
in the contract. 

The trial judge found, inter alia, that the signs had a value for 
daylight — sometimes substantial — ^as well as night-time, advertising, 
Hinco the prohibition order, the hirers had lost the benefit of night 
advertising but had the benefit of advertising dxuing the day. The 
cost of erection exceeded 60 per cent, of the total rental. Night 
advertising was the most important — and the essential — ^benefit 
contemplated. Neither party was prevented by the prohibition from 
performing any essential promise. Tlie contracts had not been frustrated. 
By a majority the Pull Court of the Supreme Court reversed this 
decision. Scanlans appealed to the High Court of Australia. 

Caldwell's Case.* Neon Signs sued C, the assignee of an hotel in 
Melbourne, for rent due. In February, 1940^ the assizor bad agreed 
to hire for five years two electrical advertising signs. As fri>m 
12th December, 1941, illumination was prohibited by order. In 
February, 1942, the order was modified and illumination by day became 
lawful. The contract was in the same form as the Seamans contract, 
save that instead of^the corresponding clause the following clause 
appeared 

It is agreed between the parties that the said sign is being 
especially constructed for the hirer and for use only at the premises 
of the hirer and it is a material consideration for the owner entering 
into this agreement that the hirer shall continue to use the sign on 
his premises.”* 

^ [1943] 67 C.h E., Ht 186 eH 

* /6.. at 170, 173. 

* Author'8 itaUos. Contrast daute in 0aldw9ll*$ Ca$e v/gra. 

*n., at 178, 174. 

* Autfaor*8 ItalloB. Contrast oorreaponOing danse in Smtkm' Case, mpm. 
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The miiglstrate made an order in faronr of Neon Signe* An order 
to review the decision on* the ground of frustration and absence of 
jurisdiction was discharged by the 5^lupreme Court of Victoria. By 
iqf»ecial leave the defendant appealed to the High Court. 

The appeals were heard together. 

(b) The Argumenia 

Scanlana^ relied upon Heme Bay Steam Boat Co. v. Hutton'^ and 
The Leiaion Caae.^ There was no implied term that upon a frustrating 
event the loss should be wholly borne by one or the other of the parties. 
The Neon companiea had performed the major part of their obligationcu 
Lord Wright’s observations in The Fibroaa Caae^, upon the implication 
of what is “ fair and reasonable ”4 are not binding. 

It was argued for Neon Signs (in the second case) that the mere 
deprivation of an advantage does not amount to frustration.*^ The 
common object, or an express term, must bo frustrated. The hirers 
could have applied for exemption from the order ; there was no 
absolute prohibition of lighting. The lessor would not have foregone 
the whole coat of installation merely because the lessee" s user was reatrided. 
The transaction, described as a lease, is really a bailment ; the bailee 
acquires a legal interest — a special right of property ” — in the sign. 
He has received substantial benefit — apart from the value of the sign 
for daylight advertising. Only the enjoyment of the sign, not the legal 
interest, had been affected. 

The hirers contended that once “ an essential benefit ” has been lost 
by either party, the court will hold — ^unless the contract has made 
express provision for that event — that the contract is at an end.* 
That the frustrating event was, or might have been, “ contemplated ” 
does not prevent “ frustration.” The Leiaton Case'* was wrongly decided. 
The use of the sign “ aa contemplated ” — as ” an Uluminaied sign ” — 
was ” the common adventure ” ; it had been prevented by the war 
regulations. 

(c) The Case : Apart from Frustration 

Apart from the question of frustration, said Latham, C.J., the case 
was a simple one. The lessor did not promise that the /sign would be 
ilhuninatad ; his duty was to provide a sign capable of being illuminated. 
The lessee did not obtain any warranty of ** illuminability.” 

Ubere was no ** mistake ” affecting the subject-matter. Diaap^nt- 
ment or failure to receive an expected benefit, is not “ mistake.” There 
was no impoaaihibty of performance. Each party had received a 
substantial part of the consideration ; no total failure of conaideraiion 
had supervened.* The orders did not make performance of the contracts 
illegal. According to the terms of the contract the lessees were liable. 
It was contended, however, that since the lessees would not receive 
** the degree ot benefit ” which both parties expected them to receive — 
“ an essentia) benefit,” — ^the contracts were at an end. 


(d) Lord Wright" 8 Theory of Fruatraiion Criiiciaed. 

The doctrine of frustration is ” difficult to state.”* According to 
Lord Sumner, in The Bank Line Cose,’* the terms used in the vanous 
eases might be arranged under nine headings — some of which depend 
Upon quite distinct principles'^ Latham, C.J., proceeds to examine 
the th^ theories discussed by Sir A. D. McNair.^^ Lord Wright’s 


^ (10431 67 C.L R . at 174, 176. 

« (leiei s K.B. 428 < mpra. 641. 

« tUUdj 67 C.L E., at 176-178. 

* (16161 2 K.B. 428 ; tupra, 641. 
t at 186. 

» (19481 67 C.L R., at 186 
** JVlMewian a/ Owifraet bit War i 1940), 66 I, Q.R 178 ; 


• (19031 2 E.B 683 ; ta/va, 472. 

« (19431 A.C. 02, 70 : niftm* 412, 64$. 

• (1943} 67 C.LJt., at 178^182. 

• (1943] 67 C.L.R., at 186. 

(1919} A.O. 467, 468 ; tupra, 496, 499 





tlieoiy tliat ** the ootui in tbe absenoe enreee t&teniion of 
peiiti^ determines what is just/^* would introduce much uncertain^ 
into the realm of contractual obligationsu 
Even if such a principle were applied, since, in this case, the lessors 
had provided the whole consideration and the lessees had reoeived 
substantial consideration, it was not ** just and reasonable that thejr 
lE^ouId be freed from the obligation to pay rentals. Some 0djudfn^ 
might be fair and was possible imder regulations.* 

(s) Th0ory of Disappearance of Foundation 
Upon the theory of disappearance of the foundation of the contract-*- 
which ** reached its full development in Krell v. Henry — Latham, O.J^ 
(who analyses the reasoning most minutely and incisively)* observes 

If a man buys or hires a motor oar, both parties know that he 
expects to be able to drive it. The stoppage of the sale of petrol, 
which would mak^ it impossible for him to drive it, does not excuse 
him from his obligation to pay the purchase-money or the hire for the 
a^eed period.”* 

Ihe general rule is that a man who promises must perform or pay 
damages ; he cannot excuse himself by relying on circumstances 
de ore the contract to show that he did not mean what he said or 
because the contract has not worked out as one or both of the parties 
expected.* What did Vaughan Williams mean by “ the 8t4hstance of 
the contract ’* ? Is it a haets of the contract, or is it ” imported into the 
contract as one of its terms ” ? Upon one view, the contract was 
subject to a condition that unless a certain event occurred, the |>artie8 
were to be released from further obligation. Upon the other view, a 
provision is introduced, by inference, into the contract that the duty 
to pay was conditional upon a procession taking place. Upon the one 
view, the contract has ceased to exist ; upon the other, the contract has 
not been discharged, but there is no breach.^ 

If, in the present cases, the ** hosts of the contract ** theory were 
applied, there is no evidence which takes the court beyond the terms 
of the contracts. The parties expected the signs to be used as iUum* 
inaied signs, but they agreed that rent was to be paid whether the sigm 
were used or not, “ The court, therefore, would not be justified in 
holding that the basis of the contract was that no rent shovel be paid 
if the signs were not used.’** The lessees promised, in absolute teimg, 
to pay rent. The lessors did not warrant illumination. Both parties 
assumed illumination, but an assumption unincorporated in a contract 
and relatmg only to ” unoovenanted benefits,” does not affect tihe 
obligations of the parties.* 

(/) Theory of “ Implied Term ” 

The doctrme of the ** implied term ” can be distinguished only with 
difflcultjr, from the ” basts or substratum theory,'^ In many of the 
frustration cases, one of tbe parties would never have made the contract 
if he had thought that, upon the happening of a particular event, he 
would be left to bear the loss, aJone.* 

Lord Sumner, in The Hirji Mulji Case,** stated an ** objective test : 
frustration is ” irrespective of the individuals concerned, their tempera-* 
meats and failings, their interest and circumstances.” 


^ Idigai Stmgf and AddreBSMt 258 , mpmt 406 

* Satiowd StcuntH {Oontradu Regulaiiom (StatntOYV Rules, 1942, No 65), 

• (1903) 2 KB. 740, 749 , 9Upra, 467 « 119431 67 C L H 190-194 

» {19431 67 C L.K., at 191 * Jb„ at 191, 192 

V4.,at 193, 194. •/5., at 194. 

9 Jb„ at 195 Wm A.C 497, 510 . tupra, 506 608. 
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hektkam, C.J’., t^ourageoiisly criticises this criteriozi. It involves, lie 
Sftys, tbe creation of a ** legm man ” corresponding to the ** economic 
of nineteenth century economists, 

** The legal man,” he continues, ” is an individual without any 
relevant temperaments or failings, without any relevant interests, 
and apparently not surroimded by any relevant circumstances. 
He is mnerent from the business man of Bowen^ and fkom the 

reasonable man of whom we hear so much in the law of negljgence. 
Those men are persons who can readily be assumed to exist* A 
court which applies the * objective * t^t is confronted with the 
difficult problem of implying a term upon the basis that each of the 
parties is the same sort of leg^ man, and, while ignoring their interests, 
detenninmg what is * fair and reasonable, having regard to the 
mutual interests concerned*’® I have difficulty in forming the 
conception of a legal man by abstracting him from his interests and 
then determining what such a legal man would be likely to do, 
having regard to his interests.”® 

It is difficult to specify the “ common object ”* of the parties, as 
distinct from the “ individual advantages.” Contracting parties are 
not partners : 

” They are engaged in a common venture only in a popular sense. 
They do not share profits or losses. There is no one particular 
thing to be selected from the various objects of the parties which can 
be fairly described as the common object of both parties. Each 
party expects certain individual advantages from the performance 
of the contract. The person who agrees to sell goods expects to 
deliver the goods and to get the price. The man who expects to buy 
them expects to get the goods and to pay the price. The acquisition 
of the goods is no more and no less a common object than the receipt 
of the price.”® 

The idea of a contract as a ” common venture ” comes from charter- 
party cases — which have peculiar characteristics.® In an ordinary 
contract there is no common object other than 

” the sum total of the individual advantages which the parties hope 
to obtain by virtue of the performance of the contract on both sides.*'* 
But the ” common object ” does not determine the contractual 
obligations ; it is to be determined after they have been ascertained. 

In the present cases, the object of one party was to get a neon sign 
installed and kept in working order; the object of the other was to 
obtain payment by way of rental. ” There was nothing which can be 
said to be the common object or adventure of the parties.”® The 
lessees, therefore, could not rely upon ” frustration of a common 
adventure.” 

If, however, a term is to be implied and the court is to speculate 
what term the parties would probably have agreed upon to meet the 
limitation or prohibition of illumination, a neon company would be 
most unlikely to agree ” to commit commercial suicide ” to deprive 
itself of all rent if illumination were limited or prohibited.® If, on 
the other hand, the court is not allowed to speculate, ” one is i^emitted 
to the doctrine of the legal man who appears to be devoid of all human 
qualities.”® Even “ such a hypothetical person ” would not have 
exposed himself, after incurring considerable expense, to the loss of all 
rentals.® 

” In the present cases there is no difficulty whatever in holding 
that a person wanting a neon sign, dealing witn a company supplying 

^ In TAs Moorwefc (1880^^^ 64. 

* P0r Loid Suxoner, in Th$ Eirji Case 11926] A.C. 497, 407 , twpra, 508. 

• C1948} 67 CX.E., «t 196, « Id 

•jr5.,mtil97* * 16., at 197, 198, 
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such signs, could have seen the i^isk of war or of lighting restnoiiod^^ 
and yet (in order to get the sign) have agreed to a five-year contract 
under which ho would pay rent throughout, notwithstanding the 
restrictions.*'^ 

ig) IMe in Paradine v. Jane : StiU the Law 
The rule laid down by McOardio, J., in The Blackburn Bobbin €a$eF 
applied : “an undertaking absolute in form should be construed 
acco^^ing to its words, and not as being subject to any unexprefinaed 
conditions relating to events which may unexpectedly nappen in tbe^ 
future.*** Latham, C.J., continues:'--*- 

“ it is much safer, when parties Imve chosen to contract in 
absolute terms, to hold them to the terms of their contract. If they 
desire the contract to bo conditional, they can readily so provide in 
express terms. **^ 

A lady goes to a di'essmaker and order's a wedding dress, telling the 
dressmaker it is for her wedding to X, The dress is made ; without 
the lady’s “ default,*’ the wedding goes off. She must pay, even 
though the wearing of the dress at the wedding was “ an essential 
benefit manifestly contemplated by both parties as obtainable by the 
lady as the result of the performanc'e of the dressmaker’s promise-”* 
Ijatham, C.J., cites and follows the rule of frustration, stated by 
liussell, J. (as he then was), in The Badieche Caee*^ He referred to 
The Leislon Case,’ The Egham Caae^* and The Walton^ Harvey CaeeJ 
If the contracts created an interest in land, the defendants* position 
would be still more difficult : Matthey v. Curling 

(h) A CrUiciem 

8mce The Leiaton Caae^^ has been gravely doubted,^* the present 
decision does not seem to be a strong authority. 

Apart, however, from the decision, the reasoning of Latham, O-J-, 
it is submitted with great respect, in the light of the latest authorities 
on frustration, cannot be supported. 

Lord Wright does not regard the contract as Ciay in the hands of 
the court ; on the facts as found and interpreted, frustration must 
be ineluctable. Lord Sumner’s “ legal man ” — ^as Latham, C-J*, 
describes him — ^is, of course, not an abstraction, but very reaU to 
ijljdg© by the speeches in The Bank Line Case^^ and The Hirji MvH% 
CaseJ* In a contract, it is submitted, a “ eonnnon object ” can be found, 
even though, examined minutely, it may appear to be the aggregate 
of individual advantages. The unqualified statement in Paradine v. 
Jane^^ can no longer be regarded as the law.^* That an absolute 
imde^king is necessarily absolute, is no longer law. The case of tttO 
wedding d ress may b e compared with the case of the cricket match'’ : 

• [1943] 67 C.L.11., at 198. * [19X8] 2 K.B. 643 , supra, 645, 547. 

“ [1048] 67 C.L.E., at 198. 4 75., 200. 

« 16., at 201. 

• [1921] 2 Ch,. at 379 ; supra, 600, 602. » [1916] 2 K.B. 428 ; supra, 641-543. 

• (1942), 2 All E.E. 164 ; (1944), 1 All B.E. 107 • supra, 616-618. 

9 [1981] 1 Oh. 146, 274 ; supra, 666-667. 

[1922] 2 A.C. 180 {supra, 652-665. Cited at 202 of [1943] 67 C.L.E. Upon thii aspect of 
the case, see psr WUUamB, J„ {6., at 232. 

» [1916] 2 K.B. 428 ; supra, 541-643. 

« In TMDsmv M(M Cim [1944] 266, 271. per Viscount Simon, L.C., per Lc«d Wright at 280. 

liQQ jptT XiOTQ Fortor^ lit St6i2« 

M [1919] A.C. 436, 464, 456, 460, 460 ; mpra, 495-490. 

w (t926] A.C. 497, 609, 610 ; «upm, 606-609. »• (1647), Aleyn 26 ; supra, 468, 469. 

See per Lord Wrlg^it In Ths Cric^lswood Case [1946] A.C. 221, 237 ; lupro, 667. 

« Per Viscount Simon, L.C., in The Pibrosa Cass [1943] A.C. 82, 43 ; supra, 633. 
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** hif prt^ implictdion the eontra>ct» in each inatancdi is for an 
** cut and cut ” payment. 

XV. FIBROSA : A CANADIAN CASE (Supra, p. 627) 

In EolMm v. WiUton & Caheldu, Ltd,^ the Fibrofia decision* was 
recently applied by the Court of Appeal for British Columbia. 

In November, 1941, R signed a contract, selling his motor car to 
the company: they were to hold the price, $332.29, to his credit 
towards the purchase of a new car to be bought by him from the 

^ zs • s -J. 




fipom the normal price, $726.00, an amount, $392.71, which R owed 
on it to a finance company. The contract concluded : — 

** I further expressly agree that I shall not be entitled to any 
repayment of the same, or any part thereof, at any time or under 
any circumstances whatsoever ; it being the true intent of this 
ag^ment that such a sum shall remain and be a perpetual credit 
to which I shall be entitled only if, as. and when, I purchase such 
new car from you as above mentioned.** 

When B applied to the company for a new car, he was informed that 
he would require a permit from the motor vehicle controller. His 
application for a permit refused, he sued for $332 29. Shandley, 
awarded him that sum, holding that the contract was frustrated, that 
there was a total failure of consideration and that the Fibrosa principle 
applied. The Court of Appeal of British CJolumbia (by a majority) 
reversed this decision. The whole court found that the contract was 
frustrated, but the majority held that the special language of the 
contract precluded R from recovering.® 

The decision has been severely criticised on the following lines 
In the^rs^ place, Robertson, J.A., based frustration upon the implied 
lerm. But in November, 1941, the parties must have known that the 
sale of motor cars might be restricted. In February, 1941, an Order 
in Council had empowered the controller to make regulations : in 
March, 1942, he made an order restricting purchases. The theory of 
the implied term did not fit the facts. Lord Porter*8 reasoning in 
The Conetamtine Case was the true principle : some contracts are 
abeohde — ^the promisor “ warrants the possibility of performance ; 
in other cases, “ the promisor is only obliged to perform if be can.*’® 
Secondly, the judges took it for granted that the contract was 
frustrated. Could it not be argued that a “ mere interruption ** had 
occurred : R might have obtained a permit later, or the controller 
might have withdrawn his order. R had five years in which to buy 
his new car ; when the controller imposed his restriction, only five 
months had elapsed. 

Thirdly, despite the absolute nature of the words “ under any 
circumstances whatever,” the language is not absolute in effect and 
does not include frustration. 0*Halloran J.A., who dissented, thought 
that, construed in the light of the purpose of the agreement, the 
language meant one thing only : only while the contrad remained in 
emetence would the money be retained as a credit. 

Another writer thinks that the Fibrosa principle Aoes not apply : 
the failure of consideration was partial.* On the facts, however, it 
has been well pointed out, $382.29 was the price — ^the true value of 
B*s interest — ^for which, according to the contract, the car was s old.* 

^ (104^ S W.W.E. 265 (Shandley, County Court Judfse) ; revereert by a majority, per Bobertion, 
jrjL. <0*StaUoran, dtosentioa) 6i6. The author's summary of the case Is based upon two 
in (1946), 29 Can. Bar Eev. {6&>ld7 (U. M. Gordon), and 253-262 (Eaphael Tuck). 

« 119481 A.C. 88. * (1945), 23 Can. Bar. Eev. 860, 857. 

* In {Macular, by Mr, Eaphael Tuck, {5., 857 uq. 

® 09481 A.C. 808, 204 ; tupra, 588. 529. *Mr. B. M, Gordon : 83 Can. Bur. Eov, 195. 

^ By Mr. Eaphael Tuck ; i5., at 201, 868. 




3CVZ. mTKRNATIONAL XAW ASSOCIATION 

Eitoot of War ok CoKmiots : StrooKSTBo Buxbs 
L History of Profosals 

At the Ma4iid Conference of the International Law Association in 
1913) Sir Leslie Scott, K.€. (as he then was), read a Paper on ** The 
Effect of War on Contracts ’* (reprinted in (1913), 30 L.Q.K. 77-«0O)^ 
and Dr. A. Sleveking, a Dutch Jumti read a Paper on The Influepoe 
of War on Private Contracts.’* A committee was formed to ^4m0 
rules upon the induenoe of war on contracts, but the war of 1914 
prevented it from becoming effective. 

At the 36th Conference held at Warsaw in 1928, Dr. Sieveking 
presented Draft Rules on Effect of War on Contracts.^ 

A committee was accordingly appomted to examine the whole 
subject. Mr. R. E. L. Vaughan WiUiams, K.C., was the chairman» 
and the committee included A. D. McNair, O. Pallicia, Amos J. Peaslee, 
A. Sieveking, D. B. Somervell, K.C., and Everard Dickson. 

At the 86th Conference held it New York in 1930, the committee 
presented an Interim Reports Sixteen Suggested Rides relating to tile 
effect of war on contracts generally^ were passed by the Conference. 

At the 37th Conference held at Oxford in 1932, the committee 
proposed Five further Rules relating to the effect of war on Insurance 
and to other matters* The Rules, as amended, were passed.* 

A convention, it was hoped, would ensue, but the Rules were never 
adopted. They would “ involve legislation producing a profound 
change in our law.”* They remam, nevertheless, of great importance — 
those, in particular, upon Insurance — ^and may be of value to those 
drafting a Treaty of Peace. They will, no doubt, form the basis of 
future discussions among lawyers in their endeavour to regulate the 
legal effects of war. 

The International Chamber of Commerce^ at its Washington Congress 
held in 1930, passed a Resolution upon the Protection of PHvaU 
Property in Time of War and in Time of Peace. ^ 

” The security of private property on land, on sea and in the 
air should be guaranteed both in time of peace and in time of 
war. The principle of inviolability should extend to all private 
material rights, including debts, participations and the protection 
of intellectual and industrial property.”* 

This was before the era of the barbai’ities of ” total war,” 

And this, also, a Resolution of the Stockholm Conference of the 
International Law Association of 1924 : 

”... that the revived practice of warring States by which they 
condscate the available private property of alien citizens Is a 
relic of barbarism worth v of the most severe condemnation.”* 

The intention of the International Law Association was to combine 
the work of the various committees on the effect of war on enemy 
property and contracts, and on neutral property and contracts and vo 
put to the Conference ” one combined set of rules on the influence of 
war on commerce.*" This adopted, was to be laid before Governments s 
” It would be a benefit for the commercial world if this aU^iniportant) 
controversial and vexed subject could be uniformly settle in a 

^ Ibmott qf th* CwUmim, Warmw, 1 938. For see S5S«2B5. 

Tbr Draft RtUe« and imperial RttlM arr at S93-397. 

» Rspnrt of f hr Th%rtV’9iMh Confrrenro, Rm Yor^, 1938 TtUerm Report cinUainim 
Ritkr 1-19, St 69^71 , Debate, 71-T09 ; Report ae AmeruM an4 oJafrrrnce, 

The reh»vant Paoert are at 505-^546, iaoluding letter mth dmejpee. from huUH tmmmeh 
AHoeieiHont 818-538. 

* Rtimt of The Thiffffmenth Confemtre, OeftrS, 1938. RiOee os BJfeet of War on Oontrmk 

( Ettles I to 83), St 89-103 ; ne5«eo 103-181. m j ^ 

* Dr. A. D. MoNaIr, «5., 110 


»/5.,247, 848. 
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OnventioQ signed and ratified by the most important nations of the 
Vorld/*' A committee, appointed in 1930, presented a report in 1932 
(which, however, remained for discussion), in the form of Seven Druft 
Mules for Proposed Convention : “ Mights and Duties of a BeUigermi 
tsUh regard to Enemy Private Property in Time of TTar*”* 

II. ilNDEHLYl^G J^RINC’IPI^h 

The committee considered that the effect of war on contracts existing 
between persons residing or carrymg on business in the territories of 
different States should be “ cert^nly known : an effort should be 
made to secure “ uniform principles.” (II.)® 

Even a harsh rule was preferable to no rule : certamty upon the legal 
effect of war on contracts was “ in the interest of the civilised 
community throughout the world.” (III.) 

The committee's recommendations began with the general 
proposition that the effect of war should be to dissolve all contracts, 
subject to specified exceptions, in preference to stating that the effect 
of war should not be to dissolve contracts, except in certain cases in 
which there should be dissolution.” (IV.)* 

In determining the exceptions, the committee were guided by the 
Treaty of VersaiUes, and the cognate treaties ; certain additions were 
made, e.g., Rules 7, 8 and 10. (V.) 

Oontrary to the committee’s proposals, an organisation should be 
set up in each belligerent country for the collection of debts due from 
nationals and for the discharge^ to a like extent^ of the obligatiom of 
debtors. (VII.)® 

The committee’s recommendations took the form of Suggested 
Mules. (VIII.) 

These Rules are set out, verbatim ^ below. 

The alphabetical notes were appended to the Draft Rules by the 
committ^ ; the nmnbered notes are the author’s. 

III. SrOOESTED Hi LFs 
A, — General Proposition 

1. On the outbreak of war contracts between pemons (<») of 
whatever nationalities residing («) in the territories of opposing 
b^gerent Powers should be treated as dissolved, subject to the 
exceptions and/or special Rules with regaid to particular contracts 
and/or classes of contracts contained in this Report.® 

(a) In these Rules the word “ persons ” includes physical persons, partnerships, 
companies, and associations which are juridical entities. 

The term “ residmg ” is intended to cover various circumstances, many of 
which are impossible to foresee. We are therefore of opinion that the meaning 
should not be ooniined to the limited interpretation which would result from an 
attempt at definition. 


Persons altering Mesidentr during War 

2. — {a) Contracts between persons of whatever nationalities who, 
on the outbreak of war, are residing in the territory of the same 
belligerent Power, should be trimted as dissolved, subject to the 


^ Jk, St 245 * Text, tb , at 245, 246. 

* of 1030 Oonferetuse, 100-111 * For di9ou$$umy see <5., 71-82 

’This was the l>nt^ proposal, rejected hy the committee : ib., 82-94. 

* See dlscttsalcm, 36th 1080, at 04 et teg The principle of diasdltttloii was not extended 

to 4nmp oeewpUtd territory 

After the word ** realdii^," in Xules l, 2(o) and 2(^), tlie original rule read and/OEt camrlnit 
on buidiiesa ' To meet the objection made by the Dutch Bmtich, the words were deleted hy 
the draftitig committee and %ule 2 (c) was added : t5., 0<Mi9. 

Fertile suggestions of the American Branch upon Buies 1-6, see 1028 Bsperi, 424-126. 



iJPP£:^Bt0BS 


eatceptionfl aud/or special Buies refeii*ed to in Buie 1 , above^ If md whu^ 
one of the paxties thereto* in the course of waj?, voluntarily becMee 
rerident in the territory of an opposing belligerent Power. 

Neutrals 

^ (h) Subject to the provisions of para, (c) hereof, contracts between 
persons of whatever nationalities who* on the outbreak of war* are not 
within the scope of either of the preceding Rules should be treated as 
dissolved, subject to the exceptions and/or special Buies refer^ to 
in Rule 1 , above, if and when two or more of the parties thereto in the 
course of the war voluntarily become resident in the territories of 
opposing belligerent Powers. 

(c) As to persons respectively not resident in the territories of 
opposing belligerent Powers, but resident in the territory or territories 
of a neutral Power or I^owers, a contract to which such persons are 
parties should be dissolved if such contract involves intercourse 
between persons residing in the territories of opposing belligerent 
Powers* 

Branch Officers and Agents 

8, The dissolution of a contract under Buie I oi* Rule 2 should take 
effect notwithstanding that such contract may be capable of execution 
by or with agents or branch olhces without i*efeience to principals or 
head offices residing in the territories of opposing belligerent Powers.* 

War4im€ ContraHs 

4. Contracts made during war between persons to whom Rules 1 
and 2 apply should be void and of no effect, but nothing in this Report 
should bo deemed to propose to invalidate a transaction lawfully earned 
out during the war with the authority, express or implied, of the 
belligerent Powers. 

Pre-war Debts 

5. — (a) Whenever under a contract within Rule 1 or Rule 2 a debt 
or other pecuniary obligation which arises out of any act done or money 

S aid under the contract has become due before the times specided by 
tie said Rules* such contract should continue in force in so far as may 
be sufficient to enable the party to whom such debt or pecuniary 
obligation may be due to recover the same in due course. 

Pre-war Breaches of Contrcwl 

(6) Whenever as a result of the failui'e of one of the parties to a 
contract within Rule 1 or Rule 2 to perfonn its stipulations a right dT 
action has accrued to another party before the times specified by the 
said Rules, such contract should continue in force in so far as may be 
sufficient to enable an action to be maintained for the breach thereof 
in due course. 

Saved from Dissolution 

6. The following classes of contracts concluded before the times 
prescribed by Rules 1 and 2 should remain in force subject to t^e 
provisions of such contracts : — 

(a) Contracts for the transfer of immovables when before the times 
prescribed by the said Rules the property according to tibe 
lese loci rei sUae has passed.* 

(b) Contracts for the letting of immovables. 

i See Jeranese amemlment, which was withdrawn : ** Kothing in these Bales shouM athet 
the validity of contracts whioti have been made in contemplation of war.** instancing contm^ 
of guarantee by nentrals to complete contracts which liave become void aa between the pitndpaw. 
Dr. Biiririn pointed ont that when tho prtm^al was discharged, these Bnles wonld also dliduiM 
the tabudiary contract of guarantee (1990 Bspmi, at 100). 

*Bnt the entry in the lAnd Begisi^ has not taken place : see dlsonsslou 





(c) Contracts ot mort^e, pledge, or lieny provided that the sale 

during the war of a security held for a person residing In the 
territory of an opposing belligerent Power should be deemed 
to have been valid irrespective of notice to the owner if the 
creditor acted in good faith and with reasonable care and 
prudence and in accordance with the lex foH^ and no claim 
the debtor on the ground of such sale should be admitted*^ 

(d) Contracts regarding the exploitation or development of mines,* 
minerals, mmeral rights, forests, or lands. 

(a) Contracts constituting companies or other legal entities 
separate fh>m that of the persons of whom they are composed* 
(/} Concessions or other public utility contracts between individuals 
or companies on the one hand, and States, provinces, munici- 
palities, or other public authorities on the other.* 

(a) Contracts relating to family relations and or status.* 

(a) Contracts relating to gifts inter vivos or rnortis causa or bounties 
to individuals or involving the settlement in successive 
interests of movables or immovables. 

In so as there may be in any testamentary instrument an element of 
contract, nothing in these Rules should be deemed to render such 
testamentary instrument or any contract m connection therewith 
invalid.* 


Suspension 

7. Any obligation remaining in force by virtue of these Rules, 
notwithstanding the provisions of Rules 1 and 2, should be suspended 
during the war if and so long as the performance of such obligation 
requires intercourse between persons residing in the territomes of 
opposing b Uigerent Powers, and the opposing belligerent Powers have 
not expressly or impliedly authorised such intercourse : Provided that 
no such ob%ation should become enforceable by reason only of any 
transfer to a third party.* 

Mandakdre 

S, — (a) Whwoever upon the outbreak of war a person of whatever 
hationelity residing in the territory of one belligerent Power is in 
possession or control of the movables and/or immovables and/or rights 
and for rights of action of a person residing in the territory of an opposing 
belligerent Power, the former person should (subject to the terms of any 
contract betwsen them which is maintained under these Rules or 
otherwise i»Mmdthiriandin^ the outbreak of war) have the right and 
be under the to take all reasonable steps required for preserving 
such properijr am minimising its loss or damage* All such steps 
]?easonably hma fide taken should be deemed to be valid, and the 
party taking should be indemnified by the owner of such property 
at the conchh^ of the war.^ 

(5) The Utosolution under Rules 1 and 2 of a contract of agency 
ahoiild not discharge the obligation of the agent to account to his 
lUTincipal. 

> fifea f6., at lOl, 102. 

* See at 109. Much money hae normally been sunk ; ** There la a aort of element of 
pmumeoce. Nobody i^oold sink a mine unleaa he had plenty of time to get the minerala ont.*' 

* Voliowlnff An. 73 (/) of the Treaty of Lauaanne : %b., at 102. 

* For example, marriage or adoption *' Vamily reiatlon« ** waa added becauae In France a 
oontraei of marrlaae relatea not to fhmily natns, but to family reJationahlp : iS.t 102. 103. 

* Thla olanae waa added ej ebimdafUt cetUde at 103* 

* That to, in neutral territory : i3., at 103, 104. 

f Oaa #*, at 104, 106. 
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alter ita eonclusioiii all periods of preecription and limitation sbouUL lie 
suspended as between persons to wnom these Rules apply.^ 

Partly performed Ooniracta 

10. — (a) Money Payments before ike war, — ^Whenever imder a 
contract which is treated as dis^lved hy the operation of Rule 1 or 
Rule 2, one party has before the time specified by the said Rules paid 
to another party the whole or any paH of the money oonfi^oeratioil 
imder the contract^ the former party ^ould be entitled to recover &otn 
the latter party after the war the sums so paid, subject to any claim the 
other party may have under sub-pa^a^aph (6) hereof, and provided 
that the other party should be entitled to set-off in total or partial 
extinction of the claim any loss which he may ultimately have incurred 
by reason of acts reasonably done by him in pursuance of such contract.* 

(6) Performance of ohligaMons other than money payments before the 
war, — Whenever under a contract which is treated as dissolved by the 
operation of Rule 1 or Rule 2, one party has before the time specified 
by the said Rules performed obligations other than money payments 
under the contract, of which the other party has received the benefit, 
but for which the money consideration has not become due within 
Rule 6 hereof, the former party should have the right to reoov^a^ from 
the other party after the war the value of the said benefit giving credit 
for the consideration, if any, he may have received from the other 
party therefor.(*) 


(^) Jiuha 10 (a) aThd 10 (6). — ^The principle of the above Rules is to confer a 
^ma facie claim on a contracting party, who by a money payment, or otherwise, 
has conferred a benefit before the war on the other contracting party, the latter 
party being liable for the benefit he has received or its value. In aaseesing the 
benefit, the party against whom the claim is made is entitled to deduct the losses, 
if any, incurred under, and by reason of, the contract. In partially-executed 
contracts dissolved by war, there will in many cases be a loss. Expenses may 
have been tnourred or services rendered which, owing to the dissolution of the 
contract, bring no, or no adequate, return* The effect of the Rules is to place 
this loss on the claimants — ^i.e., the party who is seeking to disturb the statue yuo. 
This seems to us to be most in accord with general l^al principles. It would 
theoretically be possible to treat the contracting parties to such a contract aa 
partners and divide any such loss between them in equal shares. Though Ihers 
may be somethinff to be said for this in theory, it is, so far as we know, a principle 
which has never been adopted with regard to contracts dissolved by force mafsure 
or other similar causes, and we can only refer to it to demonstrate the neoeasi^ 
of placing such loss on one party or the other. 


Occupied Territory 

11. Cont/ractfi between persons of whatever nationalities, one ot 
more of whom may reside* in the territory of a belligerent Power wMeh 
in the course of the war is occupied by the armed forces of an opposing 
belligerent Power, should be suspended during the period of occuMtion, 
and the legal effect of such suspension should be determined by the 
local law m force in the territory in question on the cessation of 
occupation.* 


« See it., at 165. ** Prescrlptloii " refers to ** lost rights *' ; ** periods of ttmitatloii** lacladc 
rii^te sained. 

The UmltatlOQ (Bhemies and War Prisoners) 4ct. 1645, suspends these periods vtifie a psMf 
was an enemy or was detained as a prisoner pf war, anSfor twdve montht ihsNsfisr : supra, tli. 

* The l^aw aeform (Prostoated Contracts) Act, 1643, meets the point of danse 10. See ih,, 
at I05« 106 . 

* the words ^ and 'or carry on business ** were excised flom the Draft : ib., 107. 

* This Is not the view of gnritsh law which has regard to the realities of enemy-oomiplOd 
isidtory t TM SmfrSys Osm f1043| A.O, 203, supra, 06, 








N4ffoHable Inslrutmnle 

12*— (a) Obligations arising from a negotiable instrument^ (pro- 
niisSory note, bm of exchange, cheque, or similai* negotiable instrument) 
which hag been made, drawn, accepted, endorsed, or delivered before 
the times prescribed by Buies I and 2 should continue in force, and as 
between persons to whom Buies 1 and 2 apply, no negotiable 
instrument should be deemed to have become invalid by reason only 
of failure within the required time to present the instrument for 
acceptance or payment or to give notice of non-acceptance or non- 
payment to drawers or endorsers or to protect the instrument, nor by 
reason of failure to complete any formality during the war or for a 
period of three months thereafter.C**) 

(6) No person to whom R\ile I or Rule 2 applies should become 
liable during the war upon a negotiable instrument which at the 
outbreak of war or subsequently in the course of tlie war was in the hands 
of n holder to whom Rule 1 or Buie 2 also applies by reason of making, 
drawing, acceptance, endorsement, or delivery during the war. 

(c) If a person to whom Buie 1 or Buie 2 applies has either before 
or during the war become liable upon a negotiable instrument ip 
accordance with an undertaking given to him by a person who 
subsequently on the outbreak of war or otherwise was or became 
resident in the territory of an opposing belligerent Power, the latter 
should remain liable to indemnify the foimer in respect of his liability 
notwithstanding the provisions of Buies 1 and 2.^ 

(e) In the following examples A and B arc residents respectively in opposing 
belligerent States. N is a neutral : — 

Buies 7 and 12 (a). — (1) N before the war becomes holder for value of a bill 
drawn by A and accepted by B, maturing after the war. N’s rights are unaffected 
and he can present the bill and claim payment at maturity. 

(2) A becomes holder before the war of a bill of which B acceptor, which 
falls due during the war. A oannot enforce payment during the war, but he 
retains his rights and can present for payment after the war. In so far as formalities 
such as presentation, protest, etc., are necessaiy to charge the acceptor or othei 
parties liable, A has a period of three months after the war in which these can 
be validly performed. 

Bide 12 (6),— A becomes holder before the wai of a bill of which B is acceptoi, 
which falls due during the war. A can negotiate the bill within the country m 
which he is resident. He can also negotiate to a neutral, but the neutral cannot 
^iforoe any claim against B until after the war. In other words, the neutral 
gets no greater rights as against B than A had. 

Partnerehips 

IB. The rights and liabilities of partners, whether pei*sous or 
individual persons to whom Bulcs 1 and 2 apply, should be adjusted 
in accordance with the terms of the partnership agreement and the 
local law applicable. 

Companies 

14. In so far as the rights of shareholders of limited companies 
may be held to depend upon contracts, nothing in these Buies should 
be deemed to dissolve such contracts, (d)® 

(d) The position of enemy shareholders and companies, is, in our opinion, 
aaffijc^ntly protected by the provisions of Rule 8 (Manmtaire), and the constitution 

Hie company, in the ultimate resort, must usually determine its position in 
time of war. 

^ Xbe Kuie was drafted after ookwraltatton with a large tenk dring large iutematloaal tnubiflia* 

* See, however, The Daimler Oaee [1C161 2 A.C. 307, and mprSt 120 et ser* 
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15. Whenever a contract provides in part for obligations which 
remain in force by virtue of these Bules^ notwithstanding the proviskikis 
of Buies 1 and 2, and in part for obligations which are diimlved by 
virtue of Rules 1 and 2, the former obligations should continue in 
force if they are severable, but if they are not severable the contract 
should be deemed to be di^olved in the entirety. 

Definition of ovihreah of war 

16. For the purpose of these Rules, the expression “ the Outbreak 
of war ” should include : — 

(a) the formal declaration of one or other of the belligerent Powers, 
or 

(d) in the absence of such formal declaration the date of the 
outbreak of actual hostilities, or 

(r) in the absence of such actual hostilities the date as from whlcJx 
it is declared by the Government of the State of one of the 
parties to the contract that trading or commercial intercourse 
with persons residing in the territory of the State of another 
party to the contract is unlawful or forbidden.^ 

yi . — I nmranre^ 

Application of Rule ) 

17. Contracts of insurance which would be dissolved by the applica- 
tion of Rule 1 should be exempted from the applicatif)n of that rule 
to the extent set out in the following paragraphs : — 

1. — Marine Insuraneee of any Subject-matter 
(a) Voyage Insurances 

In the case of insurances of cargo, these should remain valid and in 
force in accordance with their terms if the risk has attached at the 
outbreak of war. 

In the case of insurances ol vessels, these should remain valid and 
in force in accordance with their terms if the risk has attached at the 
outbreak of war until the termination of the voyage or for a period 
one month after the outbreak of war, whichever period shall be the 
shorter, and should, on the cc»mpletion of the said voyage or period, be 
dissolved. 

If the risk has not attach(>d such contracts should be dissolved. 


* This definition was proposed by Dr. Burefin : , at 108, 109 

* The committee received fp'eat assistance flrom Mr A D. McNair and Mr. D. B. Somervell, 
£.C. (as they then were) ; S7th Beport, 1932, 104. The present proposals, said the Chsirmiai, 
were not supported by the British Insurance Association (ift.). 

The Institute of London Underwriters were not In favour of any draft set of rules : they were 
in favow of the broad principles laid down in that section of the Treaty of Versailles relating 
to marine insurance, modified on the questions of interest and limitation (1930 Eeport, 314). 

The oominittee*B profiosals involved die imxfiienmm of xnmrance fontro^ist (gther than mom of 
hfe vfuuranoe) for one month orUu Bnm the outbreak of war, this being ** a short convenieiii 
iwriod to enable an insured person to obtain insurance cover elsewhere (37th Beport, 1932, 105). 
ContraOe of l\fe vauurance^ the -committee thought, ehouid be kept alive. This view was not 
unanimously held by those with whom the committee had been in communication. The Amortean 
view was that In so flsr as a contract of life insurance provides for future premiums and 
corresponding benefits it should he oanoelled, but that the position of the parties should be 
adjueted more favourably to the insured than would be represented by the bare surrender value 
on the date of cancellation ({6.) The SeoUish lAfe Offices favoured eancellahoH. They ad^ted 
the American view as laid down by New York Life Insurance Co. v. Statham (1876), 98 tJ.B. 24. 
They regarded the Treaty of VersaiUes as inequitable to Insurance companies and suggested a 
clause to the effect that contracts of life insurance with an enemy existing at the outbreak d* 
war were eaneeUed aS at that date, subject to the liability of the office to pay the value of the 
poUey at date of canoellatlou, wmout prejwfiee to (a) right of parties to arrange for fwfiMd, on 
terms to be agreed, and (b) right of office to make «r oraita payment in respect of a policy wltkd} 
is not revived (36th Beport, 1930, 321). The English Life OjSiess favoum inaintemmee of sttsh 
opntcacts, subieet to pagmni ofptemiims when due, and they proposed the establishment of a 
neiiM institution (^., 36th Bep^, 1930, k7). In the mahi the committee adopM m 
lines laid down in lAe vartogH treaties (37th Beport, 1932, 105). 
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(ft) Insurane09 

!I!ibefte should remain valid and in foree in accordance with their 
tceixunt in respect of anv voyage which has begun prior to the outbreak 
of war until the termination of that voyage, or for a period of one 
month after the outbreak of war, whichever period shall be the shorter, 
and should on the completion of the said voyage or period be dissolved* 
If the voyage has not begun such contracts should be dissolved.^ 

(c) Ftmiing Irumfan<m 

These should remain valid and in force in accordance with their 
terms if the risk has attached at the outbreak of war, provided that the 
declaration on the policy has been made before the outbreak of war. 
If the voyttge or traniU has not such contracts should be 

dissolved. 

(A*) The words in italics were replaced by “ If the risk has not attached/* 
p. 113, poBL This was the only alteration made by the Conference. 

2. — Fita^ Theft, Accident, and other Inaurancee 
(a) These should remain valid and in force in accordance with their 
tei^ for a period of one month after the outbreak of war, and should 
on the completion of that peiiod be dis8olvefi.(«) 

(ft) Contracts of insurance other than those dealt with expressly 
in these rules should be covered by the preceding sub-paragraph. 

(«) The treaties following upon the European War (1914-1918) maintained 
tli^ insurances until the annual premiums became payable for the first time 
after the expiration of three months from the coming into force of the treaty 
applicable. A special committee of the British Insurance Association appointed 
.to deal with the matter recommended that these contracts should remain in 
force, provided — 

(1) The risk had attached. 

(2) The premiums had been paid by the assured, and the other conditions 
complied with by him. (Thirty-sixth Report, p. 576.) 

Your committee have, nevertheless, thought that these contracts should be 
dissolved (after a period of one month*8 grace). They have done this on the 
following grounds : — 

(1) That unless there is an arrangement for the payment of losses through 
a neutral body, parties assured could not get their money in reasonable time. 

(2) That the establishment of the fact of the loss, average adjustment, 
and the determination of the sums due under the policy are matters which 
could not, in any oiroumstanoes, be settled without direct communication. 
In the case of life assurance the occurrence of the event which renders the 
sum assured payable does not call for the same difficult inquiries, and local 
investigation is less essential. 

(2) That business transactions between enemies are undesirable and 
contrary to the general rule adopted by most States. 

3. — Betli^erent Action 

No contract of insurance remaining valid and in force in accordance 
with paras* 1 and 2 hereof should be deemed to cover losses due to 
bcUig^ent action by the Power of which the insurer is a national, 
or in the territory of which he resides, or by the allies or associates of 
such Power.(/) 

(/) An interesting point of domestic law arises as to whether it should be legal 
at a rime when war is not contemplated for an insurer in ooontiy A to insure 
an owner in country B against war risks, including the risk of damage by the 
anned forces of A in the event of war between A and B. At preaent this is illegal 
by Slnglish law. The result of its illegality is that an owner can only get a mtl 
cover against war risks &om an insurer of his own nation. Insurers take different 

views as to what the law should be on this matter. 

> iDtie tstematloiiia XJnkm of Marine XJnderwritem, in ISSl, apinroved Uifs ftret Unis. 
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/ L — N0W Conifaoi 

WhmBV&r a who had before the war entered into a eonfeaet 

of insurance which falls within the provisions of para. 1 or 2 h^;*0of« 
has alter the outbreak of war and within the period for which the 
cont^t remains valid and in force by virtue of one of the said peusa- 
graphs» entered into a new contract covering the same risk wim an 
insurer, who is not resident in the territory of an opposing beUijgnrent 
Power, the new contract should be deemed to be substituted ibr the 
original contract as from the date when it was entered into^ and the 
nremiums payable should be adjusted on the basis of the original 
having remained liable on the contract only up til] the time when the 
new contract was entered into. 


5 . — Life Ineurance {ff) 

(a) These should remain valid and in force in accordance with their 
terms and subject to the provisions of paras. 7 and 8 hereof.^ 

(b) Contracts should be considered as contracts of life insurance 
for the purpose of these Rules, when they depend on the probabilities 
of human life, combined with the rate of interest for the calculation of 
the reciprocal engagements between the parties. 


{e) It has been proposed in some quarters — e.g., Scottish Life Offices Association 
(International Law Association, Thirty-sixth Report, p. 618), that a contract of 
life insurance should be abroga^ by the outbreak of war as against its surrender 
value. Your committee feel that the surrender value of an existing policy, even 
if increased beyond the normal surrender value, may not represent its fuU value 
to the assured. The assured’s life may have deteriorated. He may be uninsorable 
and yet have rights under a life policy taken out— e.g., two years earlier — when 
he was a good me. These considerations have led the committee to propose the 
maintenance of contracts of life insurance. On the other hand, the committee 
has had to consider the importance, from the point of view of insurer, of the 
regular payment of premiums during the currency of the policy. In this connection 
see note to para. 7. 


0 . — Reinsurances 

(a) Contracts of reinsurance and treaties of reinsurance should 
remain valid and in force in accordance with their terms for a period 
of one month after the outbreak of war, and should on the completion 
of that period be dissolved. 

(h) On the dissolution of the contract of reinsurance or a treaty of 
reinsurance under the preceding sub-paragraph, subject to any pro- 
visions which there may be in the contract (which provisions euhould> 
if there be any, prevail) there should be an adjustment of accounts 
between the parties, and in default of a^ement between the parties 
as to the accounting for unearned premiums, credit should be given 
for the pro rata return of premium (less commission), in respect of 
premiums paid or payable for any period after the dissolution of the 
contract or treaty. (*) 


if) This is an adaptation of certain proposals of a committee of the British 
Insurance Association. 


*■ The application of thto Rule, It waa ixiinted out, !o a Iona war, ruin a USi insurance 
company whoee huaineas waa dom* eaaentlaUy with reaidento In a fbreian country (37th 
at 107). Swedlah Inaurara aoceptf'd, in th<» main, the BHtiah view as art forth hy llr Tmunecr. 
Hf aaaae^ that the Eulea apply only whf^re an airanaemeDt had been made to pay piemiitiitt 
to or througli a neutral body {ib„ at 108, 100) : otherwise the tnauranee should be ahroantod 
aoaiiitt ifca aurrender value m, at 100). Another a)>eaker elted from Ferife Wk /nawance 
Os. V, ffUahsm (IPTO). 03 C.S, 24, 32. nrjww 270, to ahow that a revival of Hfc inauraace pcdldcs 
africr war ntight be detrimental to the tnaiiraiice oilloea at 117 )l 
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7. — PaymerU undm' Insurance Contraets 

Subject to the provisions of Rule 7, payments falling due tinder 
contracts of insurance, whether accrued before the war, or, in accordance 
with these Buies, duriiig the war, should be suspended until the termina- 
tion of the war unless arrangements are made with the assent of the 
belligerent Powers concemea given either before or during the war 
for the payment of premiums and/or losses to or through a neutral 
body.(*) 

{%) A memorandum prepared for the British Insurance Association by 
Mr, Trounoer will be found on p. 523 of the Thirty-sixth Report. Recommendations 
coming Irom such a source obviously deserve to be treated with great respect 
and should be carefully considered. The English Life Offices Association has 
expressed the view that contracts of life assurance should not be abro^ted subject 
to the payment of premiums to some ‘‘ neutral body/’ and the opinion has been 
express^ elsewhere (see, e.g., M. Bossc hard’s Paper — p. 543, Thirty-sixth Report) 
that some such neutral fiduciary body might intervene. Proposals were also made 
by the Dutch Branch of the International Law Association for the establishment 
of machinery for the settlement of all private debts during war. These were not 
adopted by the committee, but were in part accepted by the Oonferenc<* of the 
Intmational Law Association at New York in September, 1930. 

The following are Mr. Trounoer’s suggestions : — 

(1) That an International Bureau should be set up under the supervision 
of the League of Nations either at Geneva, The Hague, or some other place 
nominated by the Tieague. 

^ (2) This International Bureau should consist of representatives from life 

offices in each of the belligerent countries of such a standing that they would 
be able to communicate freely with the offices in their own country, 

(3) The setting up of some International Court or IVibunal who must have 
authority to arbitrate on questions of title and other details. 

(4) That every life office in the belligerent countries must send to the 
Bureau a list of the policies held, the premiums on v hich are paid by residents 
in the enemy country. 

(6) That a national of one belligerent country who pays the premium, or 
who desires to pay the premium, on a policy in a life office of another belligerent 
country may serve a notice on the Bureau that he desires to pay the premium 
on such policy, or may nominate some person who will pay the premium 
on his behalf. Notice must also be given to the Bureau by the legal owner 
of the policy, who will generally be the person who pays the premium, that he 
agrees to the conditions under which the Bureau is set up, and agrees to be 
subject to the jurisdiction of the International Court. 

(6) Renewal notices would be sent by the life office to the Bureau, who 
would in turn advise the assured. The Bureau, in notifying the assured of 
the amount required to renew the policy, would advise the assured the amount 
required on that day in the country of the Bureau equivalent to the amount 
required by the life office in its currency at the rate of exchange for the day. 

(7) The essential part of this scheme is the opportunity to the assured to 
pay the premiums required to the Bureau, but there would appear to be no 
reason why the Bureau should not, out of moneys in hand, pay claims, 
annuities or discharge other obligations that are approved by the International 
Court. Such payments should be made in or on the basis of the currency 
of the country of the Bureau, the claim being translated into that currency 
at the rate of exchange on the day that the claim is admitt*^ to have arisen. 

(B) Rules would have to be formed governing the investment of moneys 
by the Bureau and the rate of interest to be allowed on payments which 
have been authorised by the International Court and not paud. 

' (9) The question of the expenses of the Bureau could be dealt with by 

adding a percentage to premiums and deducting a percentage from premiums. 
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No ingumnce claim shotild be defeated by reason only of a faiinre 
dining the war to give notice or to do any otner act under the contract 
wbere sucb failure is attributable to the existence of a state of war. 

9 . — Bisks not attached 

When a premium or premiums have been paid prior to the war» 
wholly or in part, in respect of risks which under these ftules do not 
attach, and in inspect of which the insurer is never under any Uabtlity, 
the insurer should become liable to repay to the assured such 
as is properly attributable to such risks. 

10 , — Deposits 

Whenever accord!^ to law such sums deposited by foreign insurers 
carry interest or dividends, such interest or dividends should be 
returned to the insurer on the termination of the war, provided they 
are not necessary for maintaining the amount of deposit req^uired. 

Application of Rule 2 

18, The provisions of llule 2(*) should apply to contracts of 
marine insurance, contracts of Are, theft, accident, and other such 
insurances, and to contracts and treaties of reinsurance, but should 
not apply to contracts of life insurance. Contracts of life insurance 
should remain valid and in force in accordance with their terms and 
subject, where applicable, to the provisions of Rule 17, paras. 5, 
7, and 8. 

(k) The circumstances envisaged by Rule 2, when parties have become enemiesi 
witli knowledge of the situation and consequences, do not, in the opinion of the 
committee, render it either necessary or desirable that there should in the case 
of marine or casualty insurance or reinsurance be any exception to the general 
rule of dissolution. On the other hand, life insurance involves considerations of 
a different character, and for this reason has been made an exception. 

Industrial^ Literary and Artistic Properfy{t) 

19. (a) Assignments of and licences to use rights of industrial, 
literary and a^istic property, * which would otherwise be dissolved 
under these Rules, should remain valid and in force. 

(6) "Where a right of user of industrial, literary or artistic property 
is part of and/or incidental to a contract or group of contracts which 
would be dissolved imder these Rules, the said contract or contracts 
should be dissolved, but such right of usei* should be preserved, and the 
party having such right should be entitled to exercise the same during 
the war, subject to payment after the war of such sum as should be 
determined after the war as due and proper consideration for such us^« 

(2) Your committee has Had the advantage of a valuable communication trozn 
the Industrial Property Committee (formerly the Trade Marks Committee) on 
the subject of this Rule, and para. 2 has been amended to follow the proposals 
of that committee. 

Transfers to Neutrals{m) 

20. No transfer or assignment during the war of an obligation 
or a benefft arising from a contract falling within the scope of i^ese 
Rules to a person or persons residing in the territory or territories of 
a neutral Power or Powers should be effective to remove the md 
contract jfoom the operation of the said Rules.* 

(SI) See also Rule 7 and the footnote to Rule 12. 

1 The Oermim delegate thou|dit that ilMre was nothing wrong in people amtgning their 
oowtraets to neutrals who would then enforce them (it., at ns, 180 ). 
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ifo Compemaiion 

2L Whenever by virtue of these Rules a contract is dissolved or 
suspended, no person should be entitled to compensation for damage 
or injury resulting from such dissolution or suspension. 


Interesi 

22. Interest on any sum due, whether subject to suspension or not, 
should be payable by the debtor at the rate, if any, stated in the 
contract. If no rate is stated in the contract the rate of 5 per cent, 
per annum simple interest should apply. 


Computation of Time 

23. For the purpose of these Rules the period of one month should 
be deemed to mean a period of one calendar month, to commence on 
the date of the outbreak of war at midnight, according to the time 
(e.g. West European, Mid-European summer or winter time) prevailing 
in the most western of the countries concerned. Other periods of time 
are to be similarly determined. 



December, 1931. 


Roland E. Ix>max Vaughan Wiu.iams 


Etorabd Dickson 


(Chairman) 
(Hon. Secretary). 
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declaration of war, 282 
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pite ofti^goeB — 

apprehen^oQ of capture, meaning of, 2B9n 
oompensataon in lieu of freight on, 289 
amount allowable, 289 
calculation of, 289, 290 

cargo condemned or released, in respect of, 289 
contraband goods, none for, 291 
ignorance of enemy destination no ground lor, 292 
lawful seizure of enemy goods, where, 290 
neutral ship unlawfully seized, where, 290 
Prize Court, lies in discretion of, 292 
pro rata freight, 289 
recent decisions on, 292-294 
voyage unlawful before sc 'ure, none where, 291 
freight not allowed on, 289-294 
Aonwov— 

alien enemy's contract of, war abrogates, 229 

British branch of enemy firm not excepted, 229 
exception, 229 

irrevocable power of attorney unaffected, 229 
licensed enemy ahen's contract unaffected, 230 
enemy principal — 

no action by agent agamst, 230 

pre-war power of attorney notwithstanding, 230 
rights of agent of, 230 
licensed alien's contract of, 230 
new contract of, with enemy alien, 230 
right to return of property — 

restoration of peace revives, 230 
suspended where agent is enemy, 230 

AOEWT— 

alien enemy, of, rights of, under licence to trade, 150 
where charterers ars 282 

mercantile, registration of, for purposes of limitaition of supplies, 519 
seller of goods as, imdor War Risks Insurance Act, 302/1 
and set AoIsnot 
AOBXO tJLTnRAZ. Tku:avci]ss — 
terminarion of, 80, 87 
AOBXOUJUrOBS^ 

control of, emergency powers for, 79, 80 
AtEOBJJfT^ 

aoquisitidit soxiergency powers for, 85 > 

control Q^Matgency powers for, 74, 75 
insurance W Board of Trade of cargo carried in, 297 
requisition 
Ajlibk 

aorion by, dismissal of, 137-139 

affreightment, how affected where party becomes, 281, and see ArFBEtaHTMXKT 
agency o£ 22 et seq,, and see Aoeecy 
appeli^t, 172, 173 
assured, rights of, 309 
bankruptcy proceedings, in, 173, 174 
bill of exchange not enforceable by, 198n 
lading of. abrogated, 281 
oharterparty of, abrogated, 281 
contract by, unenforceable, 198n 

with, see CoimiACT with Ehbmy 
creditor, 173 

dabenture^holders, rights of, 240 
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debtor, 174 
defenee of, 148, 149 
defendant, 162-172 

as appellant, 172, 173 
counsel may represent, 163 
counter-claim, no right to, 170 
emergency powers to stay execution or suspend prooeedings may ndt 
apply to, 172 . 

judgment for costs cannot be executed by, 171 
liable to be sued, 162-164 ^ 

privileges of, 162 /teq. 
service on, 164 

constructive, 165, 166, 168 
dispensing with, 166, 167 
sulwtitut^, 164, 165, 168 
set-off pleaded by, 170 
sohcitor may represent, 163 
stay of proceedings, 168, 169 
third-party prooeedings not to be taken by, 171 
dehnition of, 90, 91, 96 

commotcial domicil as test, 90, 91, 94, 95 
enemy subject not iiecossanly included in, 92 
judicial definitions, 94-97 
modification of concept, 90 
residence as test, 90, 93, 94, 95 
territorial definition, 91 

Trading with the Knemy Act, 1939, for purposes of, 90 et seg. 
detention of, 147, 148 
director — 

abrogation of contract of, 240 
private company, of, 241 
public company, of, 241 
seat vacated by, 240 
status of, 240 
guarantor for, 218 
internment of— 

effect of, 145-149 
prerogative, under, 147 
licensed to trade, 149 ef ^eg. 

British agent of, righth of, 150 
example of licence, 151 
general bounce, 150w 
Hberal construction of Itcenoe, 150 
property insurable by, 311 
right to sue, 150, 15i 
special licence, 150n 

limitation periods running against, 177 ef seg. 

oommittee*8 reoommenimtions, 185, 276 
neutral domicil cannot be acquired by, 93 

trading in enemy country, demned, 92n, 93 
partner — 

formal oo-plaintiff, as, 233 
liabilities m, when recoverable, 234 
profits, when entitled to, 175 
severance of bosiness relatloiiship with, 233 
sharing in post-dissolution profit^ 233 
partnership, generally as to, 231-233 
plainriff, 142-157, 173, and m ** inrooedura} capadty,'^ hdow 
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plea of, 142 

no waiTor of, 136, 137 
principal, no action by a^ent against, 230 
prisoner of war, not, 148, 149 
private company position as to, 102 
procedural capacity of, IB2 et seq, 

administrator en autre droit, as, 156 
detention does not affect, 145 
dismissal of action, 137 eeq, 
divorce proceedings, 143 
exceptions, 140. 

executors suing en autre droit, 156 
general rule, 132 

interest where debtor and creditor divided by war, none, 1 75-177 
internment does not affect, 145 

habeas corpus excepted, 145, 146 
King’s peace pro hoc vice, in, 149 
licence to trade, in case of 149, 150, 151 
nominal co>plamtiff, as, 153 et seq, 

dissenting judgments as to, 154, 155 
plea of alien enemy — 
effect of, 142 
no waiver of, 136, 137 
Prize Court claimant, as, 158-162 
ransom contracts, in case of, 156, 157 
registration under Aliens Order, effect of, on, 141 
resident in allied or neutral country, where, 152 

United Kingdom, right to sue, 140 et aeq, 
revival of right to sue, after war, 137 
security for costs, no order for, 140 
statutes of limitations, operation of, 177 et aeq, 
third party proceedings, no right to take, 171 
proceedings — 

no right to continue, 135 
pending, 135 

stay of, 137 et aeq., 168, 169 
receiver of assets, agent cannot appoint, 230 
registration of, effect of, on right to sue, 141 
lil^Meholders, 236-240 

custodian order applied to, 239, 240 
property of, no confiscation of, 237 
right to vote suspended, 237 

tenant prohibited from living in area of demised premises, still liable for 
rent, 54! 

tradihg with, see Tbadino with the Enemy 
see also Enemy 

Axjen Pbopebty Custodian — 
powers of, in U.S.A., 226, 227 

Auen— 

enemy, see Alien Enemy 

Aliens Obdeb, 1920, 140 
registration under, 141 

Allied Country— 

alien enemy refddent in, right to sue, 152 ' 

Allied Subjects — 

fading with enemy by, illegal, 19$, 199 
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agenoyf oontraot of, with alien enemy, illegal, 230a 
aSen enemy appellant, defendant 173a 

entitled to means and appliances of 
defense, 163 

execution of judgment for costs, 169, 171, 172 
stay of proceedings taken on behalf of^ 137a 
alien residing in country aUied to enemy, may not sue for damages sustained 
while visiting New York, 153» 

arbitration, rescission of contract, issue of, within scope of, 512 

submission to, frustration, issue of, not within scope of, 512 ^ 
^harterparty frustrated by requisition, 704», 705a 

consideration, partial failure of, return of excess over value of work done, 701ii 
constructive terms, implied in contract by force of law, 455a 
contraband, classification of goods as, 3l0a, 31 In 
corporation — 

American, may not bring back goods during war bought before war, 189» 
DainUer case criticised, 129 
domestic, not an enemy, 129 

domicil of, in state of incorporation, Holmes, J.*s principle, 130 
enemy character of, depends on residence of corporation, 129 
enemy, intercourse with, prohibited, I89w 
French, when treated as enemy, 129 
nationality of, cannot be changed, 128, 129 

carrying on business abroad, 129 

corporators, presumed citizens of same State as 
corporation, 123 

looking behind corporation to corporators, Marshall, C. 
principle not followed, 123 

residence of, 123 

damages, date of breach material date for conversion of foreign currency, 235a 
deliberate delay of builder, measure of, 552a 
difficulty of performance, no excuse for non-performance, 45la 
domicil, foreign commercial, expiration of, dicta of Marshall, C. J., 314 
on outbreak of war, promptitude required in changing, 233a, 313a 
embargo, vessel delayed indefinitely by, 285a 
enemy Government, no immunity for steamship of, Ola 

territory, confederate territory during Civil War, 106 
under protection, Hungarian firemen outstaying shore leave not, 141a 
illegal immigrant inoludecf, 14ia 
interned, not an enemy, 146a 
licence implied by law and usage of nations, 141a, 
143a 

right to sue, in absence of Presidential proclamation, 
142a. 143, I46a, 171 

enemy-occupied territory- 

character of, rules to determine, 104, 105 
Civil War, cases arising out of, 104, 105 

consul resident in Japanese-occupied territory permitted to sue: sed 
qitaere^ 171a 

proceeds of judgment to be deposited with, and disposed of by, 
Alien Property Custodian, 17 la 
Marshall, C.J.’s statement of the law, 104 
Foreign Government, decrees of, cannot be questioned in Court of another 
Government, 12a 

recognition of, politioalrather than judicial question, 3a, 15 

frustration — 

difficulty of performance or unprofitability no excuse, 451 n 
lease, partial restriction of user in accordance with, no frustration, 542a 
^vemment in exile, decrees of, ^xtra-territorial operation of, 14, 15 

when local law prevails over, 15n 
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Impossibility, excusable, reooveiy in case of, 70S» 

In English Courts— 

r oy, 280» 

enemy defendant's privileges, 163 
commercial domicil, 314-315 
interest, 174-177, 272 
life insurance, 277, 279 
limitation, IBl 
partnership, 231 
power of attorney, 197 
Vessel, where property of foreign state, 255 
insurance, cause, proximate and remote, 320n, 343w 
recent cases, 723-725 

interest, where debtor and creditor divided by war, 175, 176, 177 
lease, partial restriction of user in accordance with, 542n 
life insurance, contract of, where parties divided by war, abrogated, 279, 280 
Limitation, Statutes of, do not run where one party alien enemy, 181, 182, 
lB2n, 183n, lB4n 

national of designated enemy country, determination of, 227 
Netherlands Government in exile, expropriation decree of, validity of, 9?i, 
12-13, 14-15 

partnership, dissolved, 190, 231, 231n, 237, 240a 
ivhether commercial or not, 231 
enemy partiiei’s share, how charged, 234, 235 
where partners divided by war, 231 
poatliminium, meaning and effect of, 105n 

power of attorney, not revoked upon donor becoming alien enemy, 197 

precedents, authority of, limitation of, 52n 

prize of wajr, capture as, overrides previous liens, 29 In 

refugee, resident, no power to sue, decision since reversed, 143w 

requisition, frustration on, no apportionment of additional compensation, l()Bn 

rescission, where remedy does not lie, 66B 

residence, legal residence meant, 141 n 

resident, illegal immigrant and temporarily admitted alien and visitor included, 
]41n 

** restraint of pnnoes,” defined m District CJourt of New York, 723 

severable contract, definition of, 51 2n 

ship^ abandonment of, renunciation of contract, 286»-287n 

apprehension of capture of, on imminence of war : master entitled to 
return, 285n, 288?i, 577n 
trading, of foreign states, 255, 256 
unloadhig of contraband at outbreak of war, 285 
Soviet Government, effect of recognition of, 13n 
spy, not entitled to privileges of prisoner of war, 144, 145 
unlawful belJigeiency of, 144, 145 

stay of proceedings, where proper facilities for conducting defence impossible, 
163w, 168, 169 

visiting forces, Sovereign cedes territorial jurisdiction over, 9a 

United States, of, exempt from civil jurisdiction in first 
world war, 10a 

warlike operations, damage consequence of, 724 
AiciBiacAisr Law— 

Institute, see next heading 

quasi-oontractual obligations upon impossibility in, 699, 700 
assumption of risl^ 699 
benefits received from third persons, 704, 705 
incomplete work on property destre^ed, 702 
recovery for services, 700 

of i^yments on property, 700, 701 
value of performance recoverable, 697 
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i«Mtuikxa upon firustmtlon tn« 691^ el ee^, 

AmwmAxt Law iKSTrrxji?®— 
ocmstitution of» 452n 

restatements by, see Rbstatkmbkt of Law of OojrTaAors ; RnsTmnJIoajr 
OPOK FatrsmurEioK 

Anoefwbs-Uthwatt Committbk, 1939— 

Buckmaster Oommittee*s statement ol law of frustration and impoembillty 
adopted by, 41 H 
Avoabt — 

requisition distinct from, 257 
right of, 256 

wheio exercised, compensation payable, 257 

ANKOmBS— 

enemy, no rights or I'emedies attached to, 240 
Appeal — 

alien enemy involved m, 172, 173 
prices of goods, in respect of, 247 
Abbiteation Claosb— 

frustration of contract, effect on, 506-513 

opmion of Judicial (^ommittoe, clause at an end, 506-509 
recent opmion of House of Ixirds, dispute al^ut frustiation may bo 
♦ within arbitiation clause, 509-512 
in contract with enemy, war dissolves, 194 
Armistiob— 

Finland, with, 5 
Italy, with, 5 
meanmg of term, 20, 21 
Roumaxua, with, ({ 

Assuebd— 

becoming alien eiu‘my aftei loss, tight to sue suspended, 30M 
rights of, on msuiei’s insolvoncy, 301 
Atlaktio Chaetbr— 
signatories to, 7 
terms of, 6n 

AtrsTRALUN Dbcisions — 

corporations, individual attii bates, attiibuted by analogy, I22n 
frustration of lease, Australian dictum, 736 
hire of neon advertismg signs, 736-742 

arguments for and against frustration, 73H 
criticism of reasoning, 741 
facts of case, 737 

Lord Wright’s theory^ of frustiation criticised, 73S 
rule in Paradine \ , Jane still the law accordmg to liatham, C.J., 741 
theory of disappearance of foundation analysed, 739 
imphed term criticised, 739 

B 

Baltic Bouko 

* indednite detention of ship on, 465 H seg* 
meaning of, 486 
BANXRtTPTOy— 

insurer’s, effect of, 301 
proceedings m— 

alien enemy mvoived m, 173, 174 
BaEOAIN--' 

meaning ot in Restatement, 455n 
Basxo Fbiob— 

appeal In respect of, 247 

dt^tes in respect of, Board of Trade may fix, 246, 247 
pieani^ 246 
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, goods carried in neutral ship, no insurance of, 310 
Bsvbsit, see tJKJnsT Bbnbfit 
Bill of Lapxbo*— 

Idien enemy, of, abrogated, 281 
frustrated, despite war clause, ^734-735 
insurance policy must be tendered with, 262 
key to gooaa, as, 262n 
nature of, 262n 
BlL&BTINa, 81 
Bills of BxoHiOfas — 

alien enemy may not enforce, in British courts, 19Bn 
enemy country, between subjects in, 272 
general acceptance of, recent decisions, 274 
indorsed to Englishman in enemy country, 272 
interest does not run on, where action suspended 272 
limitation of actions and, recommendation of committee, 276 
report of committee, 186 
neutral firm with enemy partners, indorsed to, 272 

may sue on, when, 272 
presentment of, dispensation with, 275 
see aUo Neootuble Instbumstnts 
Blockade — 

affreightment contract of, dissolved by, 284 
cancelation clause may provide for, 396 
oharterparty, performance of, frustrated by, 473 et seq, 
contract for running, not illegal, 284n 
effective, when, 474 

loss due to attempt to avoid peril caused by, 325 
plea of, 284 

restraint of princes, is, 474 
voyage violating, no insurance of, 311 

Boabd of Trade — 

basic price of new goods, dates in respect of, may fix, 246, 247 

compensation by, for loss or damage due to King's enemy risks 300 

oust^an of enemy property appointed by, 219 

enemies, may specify persons as, 92, 96 

enemv property, cousenf; nec'^ssary for dealing with, 222 

exports and imports, power to control, 245 

grant licences for, 245 
fireights. general licences for, issued by 283 
inspeotion and supervision of businesses, may authorise, 203 
insurance of goods by, 296, 302-307 
^ ships and cargoes, 299 

Cttiemy ships excluded, 300 
permitted inprease of prices, may fix, 247 

specify matters to be considered in ,246, 247 

price, mav fix, 247 

price-regulated goods, may define, 246 

supervisors under Trading with the Enemy Act appointed by, 203 
tra<]ing with the enemy does not include acts done by authority of, 202 

Bovds, Enemy — 

custodian of enemy property, must be paid to, 239 
no rights or rememes attkcl^ to, 240 
Bonds, Enemy-— 

custodian of enemy property, must be paid to, 239 
Brbaor of Promise of Marbxaqs— 

dangerous disease pleaded in defence to action for, 462 



INBBX 




Bmmm Kmp— 

oftrgo shipped from enemyjport in, 282 
jn 0 iiTance of, by Board of l^de, ^9 
sebcnro of oargo of, 289-292 
BamsK S^BjaoT— 

oargo shipped to enemy port by, 231 
enemy oommercial domicil, with, status of, 93, 312-31$ 
partner, may reoorer liabilities of, when, 233 
port, may not ship oargo from, 282 
subject, when deemed, 94, 95 
territory, in, status of 95, 96, 232 
foreign oommodp^ domicil, with, insurance of trade of, 312 
resicuDg in enemy territoiw, status oC 95, 96 
voluntary residence deOned, 95 
when licensed by Crown, 232 
trading in enemy territory, status of, 94 
Buokhasteb Committse — 

frustration and impossibility, statement of law of, by, 419-420 
adopted by Andrewes-Uthwatt Committee, 418 
see also Impossibility of Peeformanob 
BuiLniNQ — 

control of, 77 
BuiLDi^a Contract— 

interruption destroying identity of, 490-494 
indefinite illegality causing, 4^, 491, 492 
refusal of building lioenoc through builder’s delay does not frustrate, 551 
BumniNG Industry — 

Essentia] Work Orders applied to, 378 
Building Lease — 

frustration, whether applicable to, 569 et sea. 

Buyer— 

o.i.f. contract, duty to pay under, 262 
f.o.b. contract, under — 

export licence must be obtained by, 270 
insiurance of goods by, 269, 270 
goods lost, may not refuse documents where, 267 
Prices of Goods Act, 1939, nghts under — 
no prosecution or conviction, where, 248 
seller convicted, where, 248 

defence of illegab’ty, 248, 249 
recovery of amount paid, 248 
interest, 248 
loss suffered, 248 
money, 248 
right to affirm, 248 
avoid, 248 

war risk for account of, under c.i.f. contract, 266 

C 

Canadun Dbcibions— 

detainee under Emergency Regulations — 
deemed prisoner of war, ]46» 
habeas corpus refbsed, 53n 

emergency powers, sub-delegation of, by Governor-General in Coundl, Mn 
frustration, does not apply to lease, 581, 582 
refugee — 

Austro-Hungarian residing in neutral country, could sue in Canada, 152ii 
German resiffing in neutm country, could sue in Cana^, 152n 
money recovered, impounded, 152n 
restitution upon frustration, precluded by language of contiraot, 742 
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oluurkiirpArty, in, 309» $95 
ikt^ation (indefinite), suspended m case of, 4B8, 489 
difisolution of contract notwithstanding, 395 
firustratioii of contract, effect of, on, 395 

regardless of, 485 ei seg., 498 
^erally as to, 394-397 
interference by war, may provide for, 396 
eirtra expen^ not interference, 396 
prevention of shipment, may provide for, 396 
terms of contract, depends on, 394 
unforeseen oiroumstanoes excepted, 397 
war, may provide for outbreak of, 396 

specified effects of, 396 
meaning of, 18, 19 
CaFnma— 

clause, British and Allies', 326 
distinguished from seizure, 324 
loss due to fear of, 325 
meaning of, 324 
underwriter not liable for, 326 
Caboo — 

blockade, charterer’s rights in <ase of, 284 
British ship carrying, freight where, 291 
commerce prohibited, where, dutv to unload, 282 
hostile port, illegal to load at, 281 
insurance ot by Board of Trade, 299 el aeq, 
prize, see ArFRBXOHTMSNT 
reinsitranoe of, by Board of Trade, 299 
seizure of, by belligerent, 289 
Causx op Action — 

suspended where accruing to enemy befme wai, 309 
Chakplsb V, Wbbstbb, Rule in— 

criticisms of, 420, 421, 588, 608, 614, 620, 633, 648 
overniled by Fibrosa case, 628 el seq, 
recommendations for altering, 421, 623 
Obabtbr op United Nations, 707-710 
amendments to, 710 
Dconomio and Social Council, the, 708 
Ceneral Assembly, the, 708 
Inteniati<mal Court of Justice, 709 
judges of, 709n 

lax^ages of, 709n 
seat of, 709a 
organs of, 708 
purposes of, 708 
ratification and rijspiature, 710 
Security Council, the, 708 
Trustee^ip Council, the, 708-709 
Obabtbefabty— 

advance freight under, see Freight 

alien enemy's, abrogated, 281 

blockade, effect of, on, 284 

oanocdlation clause in, see Cancellation Clause 

charterers agents for enemy, dissolved where, 282 

deviation where cargo delivered at port within terms of, 286 

doctrine of frustration not peculiar to, 480 

frustration of— 

blockade, by, 473-476 
di^y, by, 474-476 

Bcekm to chartiR^ refill election, none where, 55M# 
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part pmformod* whare, 473n 
principle of« 47Bn ^ 

requisition pronded for, where, 4X6 
see ako Ffti7Sf»A.TiOK op C!o2tte 40T 
hire—* 

apportionment of, on frustration, 705-*706 
^vemment, paid bv, 704-706 

Law Reform (Fnistratea Contracts) Aot, 194S, excluded from, 678, 
pro rcUa adjustment under, not allowed on frustration, 601-6^ 

T 99 ”, meaning of, 329n 
time — 

delay, frustrated by, 497 
dootnne of frustration applies to, 487, 489, 497 
hire paid m advance, recovery of, 604, 626, 692 
identity of, destroyed by requisition of ship, 496-499 
requisition, t^mporanly mterrupted by, 481-486 
services of ship only required under, 486-487 
war, general effect of, on, 281 ft and sef Affrbightmxkt 
meaning of m, 395 
Ohattbsls — 

goods include, 304 

reqmsition of, in Umted Kingdom, 263 
r.LF, CONTBAOTS— 

affreightment, contiart of, under, 261-262 
buyer’s duty to pay under, when atismg, 262 
dissolution of— 

further performance illegal, whore, 264 
outbreak of war, on, 264-265 
subsidiary contracts illegal, where, 264 
export liconco necessary for, 263 
illegal on outbreak of wai, when, 264-266 
impossibility of performance, in case of, 266-266 
insuianoe policy under, 262 
nature of, 262, 263 
sale of goods or documents, 261 a 
sea transit of goods, for, insurance m case of, 268, 269 
seller’s duties under, 262 

subsidiary contracts illegal, dissolved where, 264-266 
tender of documents under, though goods lost, 267 -268 
war risk for buyer’s account in, 266, 267 
Civil Bnoinebkino — 

Essential Work Orders apphed to, 378 
Civil Sbevakts— 

control of employment of, 732, 733 
Coal Miiotg — 

Essential Work Orders applied to, 379 

COLUSIOK — 

during war, 329-389 

mineplanter carr3ang mme, during armistice, 337 
OommcBL Domicil— 
in enemy territory— 

Britisl^ subject possessing, status of, 93, 3X3-316 

reasonable opportunity to return on outbreak of war, 3X3 
neutral ma^ possess, 93 
test of enemy character, as, 90, 9X 
meaning of, 92**<94 
lesidsnoe no4 essential ^ 
tenh apples to a iMdeht as well as to a trader, 9da 
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CoiomoiMi 

tinie is ** grand ingredient ** of, 93 
validity of contraots depends on, 95 
Cotmomm: Iksubakoib Sorbme, 302 ^ seq, 

CoMPAinr — 

agents can only act through, 123 

enemy, carrying on business in country of, status of, 124, 125 
meaning of, 112, 123 
shareholders of, position as to, 124 
test of control of, 120 
neutral country, trading in, status of, 124 
partnership, contrasted with, as to effect of war on, 236, 237 
pdvate — 

branch of, in enemy country, 241 
enemy director of, 240, 241 
position of, 237 
winding-up of, 237, 241 
public, status of enemy director of, 241 
residence of, for purposes of income tax, 117-119 
securities held by, for benefit of enemy, duty as to, 222 
issued by, not to be transferred to enemy, 203 
shares in, vested in custodian, position where, 222 
OOMPEKSATIOE — 

called up employee not reinstated, right of, to, 389 
contraband, none for seizure of, 291 
King^s enemy risks, for loss or damage caused by, 300-301 
licensed premises, compulsory acquisition of fee simple of, in case of 64 
prize cargoes, in lieu of freight on, 289 et seq.t and see Affrbightmkkt 
where right of angary exercised, 256 
COBIPETBirT AuTHOKiry — 

industry, power to control, 243 
prices, power to control, 243 
requisition power to, 253 et seq, 

OOMPOSITB OfFIDB — 

price-regulated goods included in, procedure as to, 250, 251 
Oouptri^EY AoQmsmoK — 

on facts, no frustration of contract by, 555-557 
COVSXnXEATEOK — 
ftHure of— 

partial, no claim for recovery, 196, 588 651, 672 
total, recovery in case of, Iw, 419n, 587, 627 et aeq., 651 
indusive payments for, no apportionment of, 542 
CoESTBUcnvB Condition — 
mcamples of, 508, 509, 606 
impossibility as, 446 

meaning of, 431, 4559b, 622, and aee Fbdstbation of Contract 
CONTINBNTAJL LaW — 

restitution in, 622 e, 623n 
CONX&ABAND — 
carriage of, 288 
categories of, 310u 

compensation for seizure of, none, 291 ^ 

insurance of, prohibited, 310 
neutral may msure, 311 
COSTOUCT--- 

absolute in nature, Lord Porter on, 538-539 
liability under, 556 

progresdve modidcation of, 546-547 
via majij/r does not excuse, 547n 
alMgdtment, of, see AmsmBTHENT 
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CosrtJkcrs!--^nHnmd 

««ency» of, ^ Aoiokoy 

a&m enemy, of, unenforceable in British eourts, 272 ^ 

witk,efeot of war on, 18S et Beq., and am CoHimAOT wite BebniT 
Ammioan Law Institute’s Restatement of Law of, am EiBSTaa^EKSifr ox 
Law 07 CoimuciTS 

arbitration clause in, see Abbitbatiok Olattsb 
British courts will not enforce enemy’s, 272 
building, see Buildikg Contract 
business ef&caoy of, giving effect to, 263a 

cancellation clause in, effect of war on, 394 et aeq,, and am CUnobiaatioB 
Clause 

of, Bucknmster Committee’s Report as to frustration on, 418 
c.i,f., see C.I,F. Contbaots 

commercial impossibility alone does not excuse performance of, 645-646 
, meaning of “ war ” in, 17, 18 
common law, at, rule of abrogation, 186, 187 
constructive condition in, aee Frustration of Contract 
court implying terra in, see Frustration of Contract 
Courts (Emergency) Powers Act, 1919, provisions as to, 418w 
destruction of subject-matter of, ate Frustration of Contract 
disappearance of foundation of, am Frustration or Contract 
dissolution of — 

by law, party may not stipulate that contract be suspended, 192 
effect of war on, suggested rules of International Law Association, 743-764 
emergency powers, effect on, sm Emergency Powers 
employment, of, aee Employee ; Employer ; Employment 
enemy country, between subjects in, 272 

requiring intercourse with, abrogated, 186 et aeq, 
with, see Contract with Enemy 

executory and requiring intercourse with enemy, abrogated, 186 et aeq, 
between Crown and enemy, 199-201 
export, inability to finance, does not dissolve, 548-650 
express exceptions clause m, see Express Exceptions Clause 
f.o.b,, see F.O.B, Contract 
frustration of, see Frustration of Contract 

hypothetical term in. Law Revision Committee’s Recommendations on, 622, 623 
not to be constructed to adjust rights of parties when 
frustration has occurred, 694, 607 

illegal, ate Illegality 
implied term in — 

must not conflict with express term, 490 
to obtain export licence, 263 
see (dao Frustration of Contract 
Impossibility of performing, aee Impossibility of Performance 
incapacity due to act of God excuses performance of, 627n 
inte^retation of, must be ascertained by objective tests, 497n 
justice to reconcile with, frustration a device, 609 
landlord and tejiant, between, war does not avoid, 196 
life insurance, of, am Life Insurance 
meaning 410^14 

frustratioii, as resting on true meaning of the ocmtract, as it appem to 
the court, 411 

Lord Wright's exposition on, 410-414 
membership of company, of, in case of enemy shareholder, 236 
neutral, with, 207 

partial frustration of object of, does not dissolve, 541-543 
peace not implied condition of, 396 
personal sernoe, of, 462-464 

implied condition of Ufb and health, 462 
wbm oontraetor exonsed unless in fault, 630 





pjnpttutted oommoD intentlcm hii see FutrsiarauTitoK Ookteaot 

porisoiier of war, with, liS-HO 

radoscmo, see Baksom Costtbaots 

nepudiation of, frastration distinguished from, 508 

requisition, effeot of, on, 257, 258, 489-490, 513-^15 

reseission firuetration distinguished 6x»m, 508 

Eestatement of Law of, by Amezican Law Institute, see Bbstatumukt of 
Law of Coktracts 

revisum of, Buokmaster Committee’s Bepori on, 418 
sab of exchange not basis of, for sale of goods, 549-550 

unascertained goods, for, no fhistration where unqualified, 545-546 
service, of, 364-393, 727-734, 735 

seaman, of, see Shaman’s CoNTiucrr of Sbrvich 
severability of, under Law Reform (Prus^^rated Contracts) Act, 1943, 691, 692 
statutory exceptions clause in, onus of proof under, 527 
subject-matter of, 480 

subsidiary, to c.i.f. contract, where illegal, 264, 265 

suspension clause in, effect of war on, 191 et aeq»t ami ^ee Sttmpbnsion CLAtiSB 
temporary suspension, not dissolved by, 543-545 
tenancy, of, personal residence not basis of, 541 

ot* ahen enemy not determined by prohibition of residence, 541 
tmconditional, position as to frustration of— 
effect, 419 

implied condition, 459 
impoBsibilit 3 ^ arising, 419 

meaning of, 419 

modification of original rule upon, 459, 546, 547 
original nib concerning, 475a, 555, 556, 557 
statemetit qf law by Buokmaster Committee on, 419 
and see |!ntmTRATioN of Contbaot 
unfmseen ciitnillistanees excepted ” clause m, 564-565 
validity of, depends on commercial domicil, 94 
vis does not excuse performance of absolute, 547a 
war in, meaning of; 17, 18 
war rendering iUsgi^, position where, 263, 448 
Williston cm impwibqity of performance of, 445-452 
CcnmAOT wiTK ENWt— 
exbting— 

abrogation vSp 186 et seq. 

0(195, 196 

• qdbitration clause dissolved, 194 

debts, on, 195 

exceptions to rule of, 196-198 
accrued rights, 196 
concomitant rights of property, 196 
covenants to pay rent, 196 

acticm for breach of, position as to, 197 
power of attorney, where irrecoverable, 197, 198 

prospective — 

rule of illegality, 198, 199 
Coarxnoxi of EMVLovMmnr— 

under Defence (General) Regulations, 364 et seq. 

Emergency Powers (Defence) Act, 1940, 77 
tmd see Emfloymibkt ; Esshniial Wo&k; Rxikstatbmxht m Ctvjt 
ESCFXiOirMHKT AOT, 1944 

ihmeot OF EMFIiOTMXNT (CXVIL SXBVANTS) ObDBB, 1945, 733 
Cbimum OF Ekgaobkfnt Obbhb, I945» 727-729 

ei^ageiiient^ ocmtrol o( men between 18 and 51, 727 
wc^men between 18 and 41» 727 
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Ocmi^MNc* xm Wisammimr IW^-^-'-etmUmed 

e^oef^ ^|)ldN|n»^t8» 728 ’ 

peraoiM^ 729 
tsimaxim of temiA ih — 
md, 728 
local office^ 728 

perscmB between relevant ages, 728 
ordere revoked by, 728 
re^enga^ment, i^visions as to, 728 

Reinstmment in Civil Employment Aot, 1944, rights and dutke nndeii^^ 
unprejudiced by, 729 ; 

OoKTBOLLSD Oooi>s, See Supplies, Limitatiok of 
CoKvoy, Baxliko Iw— 
ship lost — 

perils of the sea, not warlike operation, the proximate cause, 330-^32 
C0-PI*AINTIFF — 

alien enemy as nominal, 153-155 

Lord Sumner dissenting, 154, 155 
enemy partner as formal, 233 
Coronation Cases, 593 et seq, 

absolute rule of contract modified by, 546 

failure of conhideration as real issue in, 421, 449, 450, 467, 468, 596 el mq* 
frustration of object of contract is principle of, 457 
implied condition, doctrine extendi by, 407, 594 et seq» 

" loss lies where it falls rule first laid down in, 688 el seq, 
affirmed by Lord Sumner, 604» 

alteration recommended by Law Revision Committee, 624, 626 

criticised by Lord Shaw of Dunfermline, 618 

doubted by Earl of Birkenhead, 612 

Lord Porter on true meaning of rule, 651-663 

re-stated by Atkin, L.J., 607 

Jx>rd Parmoor, 606 

rule overruled in Fibrosa case, 628 et seq. 

Corporation — 

agent resident in enemy country, status not affected, where, 125 

branch office in England, with, 1 12 

carrying on business in enemy country, status of, 113, 114 

controlled by enemy, status of, 112, 120-124 

enemy agents controlling, 123 

character of, test of control, 112, 120 el seq, 

American common law doctrine, I20it 

legal entity, is, 123 

registered in United Kingdom, status of, 124 

shareholders of, status of, 124 

UTid see Amseioan Decisions ; Company 

Costs— 

alien enemy defendant cannot execute judgment for, 171 

plaintiff, no order for security for, against, 140 

Counsel — 

alien enemy defendant mav be I'epresented by, 162 
representation by, appeal Wore Reinstatement Committee, 388 

COUNTUSR-CLAIM — 

alien enemy defendant has no right to, 170 
Covenant to Repair — 

effect of requisition upon, 553n, 552-555 
Creiutdr— 

divided from debtor by war, no interest where, 174 et seq, 
exception, 176 
reason for rule, 175 

Cbioxj^ewoop Case, T«e, 568 cl seq^, 736 

49 
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Qioww— 

British eubject licensed to reside in enemy country by* 2S2 
Uoenoe and protection of» alien enemy under* rights of* 135 
not bound by Trading with the Enemy Act* 200 
requisition of British ship under prerogative of; 254 
CUBIUBKCY — * ^ 

enemy* purchase of, prohibited* 203 
Custodian of Enemy Propkbty — 
appointment of* 219 
oertihcate of; as defence, 220 
evidence* 220 

contract of insurance, payment of moneys under, order as to* 722-723 
enemy debts — 

mvidends, etc., paid to, 239* 240 
effect of order vesting* in favour of, 219 et aeq. 
payment of, to, 219, 223 
vesting of, in, 219, 220, 226* 723 
fees, payment of, to, 220 
information due to* requirement of* 220 
life assurance policy of enemy* money due under, paid to, 278 

surrender value not vested in, 280w 

negotiable instruments — 

discretion as to payment of, 273 
duty to hold, 273 
pay, 273 
transfer of, 722 

no power to accept grants of administration, 222n 
ofiaoe oi; 224-226 

payment of money due to enemy to, time for, 220, 221 

or transfer of money or property to specified persons* 721 
powers of, 219* 220, 223 
returns, requir^ by, 220 
securities, revesting of, by, 721-722 
shares — 

lien on, how affected* 222 
sale of* by, 222 
transfer by, 222 
regietation of, 222 
vesting ecders in favour of, 221 
statutoiy pieovlsionb, 219 eit seg. 

Custodian On)|>tns, 220-224, 722, 723 


D 

Daxmlne Case The — 

American criticism of, 129 
control of company* test of* 120 
doctrine of— 

adopted in Treaty of Versailles, 127 
not followed in U.S.A., 120, 124 
Damages— 

court may order interest on* 177 
Death— 

contract frustrated by, position where. 462-464 
Dsbentueb-holdsb — 
enemy* position of* 240 
Debenture Stock— 
enemy— ^ 

interest on* to be paid to custodian* 239 
no rights or remedies attached to* inO 
interest on* during war* 176 
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alien enemy eaimot ooUeoi; or pay, 

cannot petti^on or prove for, 173 

enemy, payment of, 319, 220, and see CnsTaniAir of Evamy PnoFanrY 
interest on, where parties divided by war, none, 174-177 
edtus of, 12 
Drbtob — 

alien enemy may t)e made bankrupt, 174 

divided from creditor by war, no interest where, 174 et eeq, 

OYCeption, 176 
reason for rule, 176 

Dbfbkob (GBKSRAii) Reoulatxons, 1939- - 

contracts dissolved by operation of, wbeie, 466 
detention under, 48, 49, 147, 148 

Emergency Powers (Defence) Act, 1940, made under, 364 
employment controlled by, 77, and <n»e EssBNTtAXi WoBK 
industry controlled under, 243 
pnoes controlled under, 244 

prisoners of war, power to prescribe employment for, under, 148, 149 
requisition powers under, 263 r/ 
eifeot of, 267 

unlawful, 268 

powers over goods requisitioned, 264 
trading ships of forei^ State, 266, 26G 
'ultra virpf< rule, authorities to contrary, 69-66 
no application to, 66^8 
ordeis made under, application to, 66-72 

DlBFBNnAKT — 

alien enemy as, 162-172, and see Alibn Enbmy 
dispensing with sendee on, 166-168 
privileges, 162-164 
service on, 164-166 
staying proceedings agamst, J 68-170 
DlBLaY — 

oharterparty tiustrated by, 473 et aeq. 
commercial speculation fi^strated by, 474 et seq. 

dissenting judgments as to, 475n 
frustration by delay, definition of, 487 

probabilities of, element in considering whether contract frustrated, 497 
DniilVBBY — 

hindrance of, meaning of, 401-402 

suspension clause where shortage of supply hindering, 400 ef eeq. 

Detention — 

alien enemy, of, effect of, 146-149 
contract of service, effect on, 616, 735-736 
Defence (General) Regulations, 1939, under, 48, 49, 147, 148 
ship, of — 

frustration of adventure in case of mdefimte, 486-489 
cancellation clause notwithstanding, 486, 498 
seaman’s contract of service, effect on, see SiAnaN’s OoNTftAOT or 
Service 
Devutxon — 

freight payable in event of, 287-288 
int^retation 288 
OlFLOUATlO Rm^ATlONS — 

severance of, not essential element of war, 19 
Dibeotor-^ 

enemy, status of, 240, 241 
Dibabxxjty— 

definition of, in limitation 4^cts, 180 

alien enemy omitted from, 180, 181, 184 
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77S 

ikotiod imder Landlord ^d Tenant <Eeqiiimtioned Land) Aot» 1942, 22| 82 
ntisrairaxKQ WITH Shrvio*, su Shbviob 
B nssosttmoH OF CoimuoT, aw Ebhsteatioh of Contract 
I)OTi>}EsrD»-~ 

aUen enemy may dLaim, 174 
enemy— 

|>ayment oL to Costodian of Enemy Property, 239 
shareholder entitled to, after war, 240 
DrroEos — 

enemy under protection may institute proceedings fot, 143 
Booumhkts — 

contract, relatmg to, tender of, 262 
after goods lost, 267, 268 
imposaibihty of performance, m case of, 265, 266 
refusal to accept, 264 
DoMioin — 

commercial, see Commbbcial Bomxcil 
meaning of, 92, 93 

neutral, cannot be acquired frc^grante hdlOf 03» 

£ 

Embabgo — 

affreightment, how affected by, 283, 284 
restraint of prmces includes, when, 327 

temporary suspension due to, contract not dissolved by, 543-545 
Bmsbobkoy— 

termination of present, 26, 27 
Bxbbgbhoy Powbbs — 

agricultural tenancies, termination of, SO, 87 
arbitrary abuse of, safeguard against, 49 

ocmfened under Emergency Poweis (Defence) Acts, 1939-1940, 39 et stq, 
overriding contractual obligations, 80 et geg 
construction of, 46'^2 

general canons of, 52 et aeq, 
oontmuance of, 711-713 

debate m House of Lords, 711 
control, of — 

agnoolture, 79, 80 
aircraft 74 
bdletmg, 81 

coal, consignments of, 87 

employment, 77, 87, and see Control of Employment 
industry, 76 
land, cultivation of, 88 
requisi^on of, 82, 83 
work on, 81 

property, reqmsitiomng of, other than land, 84, 85 
pubhc utility undortakmgs, 86 
shipping, 74, 85 
strikes and lock-outs, 78 
war production undertakings, 75, 86 
review oL 46 
scope of, 37 it aeq, 

Baobeobnoy Powers (Dbfbkob) Act, 1945, 712-713 
Bwbrobnoy Powers (Dbfxnob) Acts, 1939 and 1940— 
continuance of, 43 
passmg of, date of, 41 
regulations made under, paramount, 81 

revocation of; 711 
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oontrol of employment of, 364 
^diiimiMal of, 36471 

reinstatement after, meaning of. 732 
termination of employment of, notice of, 866n 
essmitial work, employed in — 
dismissal of, 368 
provisions relating to, 367 
reinstatement of, after appeal, 374 
serious misoondnot, dismissal for, 872 
statutory oonditions of service of, 36$-370 
suspension of, 368 
effect of, 370 
holidays, 370 

see aUo Reinstatement in Civil Emplotmknt Act, 1944 
EmploybrIs) — 

dismissal of employees, 371 
engagement of workers, regulation of, 366 

essentia] work, conditions of service in, 368, and see Essential Work 
scheduled undertakings, notice suspending guaranteed wage, 371 

Employment— 

civil, reinstatement in, 382 et seg,, and see Reinstatement in Civil 
Employment 

civil servants, of, control of, 733 
exceptions, 733 
** freeaung ” of, 732 

conditions of, power of national service officers to determine, 366 
control of, under Defence (General) Regulations, 77, 78, 364 el seq,, 727 
directed persons, control of, 364, 365 
essential work, in, see Essential Work 

priority of claim to reinstatement in civil, s^e Reinstatement in Civil 
Employment Act, 1944 
regulation of engagement, 366 

termination of, iteration in work does not necessarily constitute, 731 
women, of, control of, 365n 
Enemy — 

alien, see Alien Enemy 

allied subjects trading with, 199 

annuities, no rights or remedies attached to, 240 

Board of Trade may specify persons as, 92 

bonds, rights and duties as to, 240 

British courts wUl not enforce contracts made with, 198n 

character^ 

modem conception of, development of, 97n 

spooided persons, orders in force at 3ist July, 1945, 713 

test of, 90, 96, 112 

commeroial domicil, status of British subject with, 93, 312-315 

company, defined, 112 

contract with, see Contract with Enemy 

corporation — 

control as test of, 112 
defined, 90, U2 

English branch office of, status of, 112 
see aUo Corporation 
country— 

bill of exchange indorsed to Englishman in, 272 
between subjects in, 272 
ourmioy, purebase of, 203 
debts, payment of, 219, 220 





774 

KJ!fmY--<otU^nuid 

definiticm of term, 01, 112, 716 
in U.S.A*, 01 ii 

under Limitation (Enemies & War Piisoners) Act, 1946, 716 
goods supplied to 202 
mtmst not payable to, 174, 176 
money paid to, 202 

national, moaning of term (U.S.A»)> 130, 131 

negotiable instruments — 

Crown licence as to, 272 
duty to pay, to custodian, 273 
in bands ot 271 
indorsed to, 272 
transferred by, 272, 273 
transmitted to, 202 
neutral, when deemed, 03 
obligation, performance of, to oi for, 202 

partnership, general position as to, 231-235, and see Ausk Ekkm\ 

ports, shipment of cargo to or from, 231, 2B2 

prop^y— 

Board of Trade consent necessary before dealmg with, 222 
custodian of, sf/ Custodiatst or Enemy Proferty 
defined, 219 
mformation as to, 222 
securities — 

allotment of, to, 203 
transfer of, to, 203 

shipping and trade, no insurance of, 290, 300, 307 el seq, 
status^ test of, for pnroose of Limitation (Enemier and War Prisoners) Act, 
1946, 716 
subject — 

defined, 00 

not necessarily ahen euemy, 02 
supply of goods to, 202, 210 
temtory — 

countries deemed, 97», 98a 
^ dates on which territory became, 719-720 
ceased to be, 721 

defined, 97, 716 

(United States), 98a 
occupied by, status of residents in, 100 

orders removing obstacles against trading with persons in, 718-714 
persons interested in business in, status of, 93, 100 
residents in, status of, 90, 96, 96 
subjugated, deemed, 100 
trading with, see Tbadino with ittk Enemy 
see ulso Aubn Enemy 
EKKB tr National — 

meaning of, in U,S.A. under General Ruling No. 11 Executive Order No. 
8389, 1942, 91n, 130, 131 
Enx»t, Power of — 

bi^eeejireimses, on, to inspect, 203 
Essential Work— . 

dismissal ftom employment m, 372 
appeal against, 373 
am see Local Afteal Boaboh 
holidays, 370-371 
meaning of, 367 

Nations Service Officer, powers of, see National Service Omcitt 
Orders, classes of lmdertakinm^ 378 

confsnot of service, effi^ on, 371, 374 
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E88Bi^tXAJ:< WouK^^-eoMinued 

proviMona applioabk to employiatieiit in» 368 et 9eq* 
reinatateement, after appeal, 374 

meamng of term, 376, 732 

reaumption and reinstatement id employees in, 374 et aeq, 
scheduled undertakings — 
certificate as, 368 

statutory conditions of service in, 368, 369 
specified persons employed on — 

absenteeism and persistent lateness of, 378 , 

alteration in work not necessarily termination of employment, 731 
dismissal for serious misconduct, 372 
disobedience of orders by, 378 
suspension of, effect of, 370, 730 

termination of employment, permission of National Service Offloer 
recjuired, 3^, 371 
exemption, 727 

wages, guaranteed, notice suspending, 371 
undertakings, control of employment in, 78 
Essential Work (Permission to Terminate Emfloyment) (Exemetzon) 
Order, 1945 — 

permission of National Service Officer to leave or terminate employment, 
persons exempt from, 727 
Eviction— 

by title paramount, requisition of promises is not, 552, 553 
Ev'idenoe, Parol — 

admissible in frustration case, 471 
Ekoranoe — 

sale of, not basis of contract for sale of goods, 549, 550 
Executor— 

alien enemy, right to sue, 156 
contract broken by death, not liable where, 462 
Executory Contracts — 

with enemy, abrogated by war, 186 seq. 

Exports — 

Board of Trade may control, 245 
cancellation clause may provide for prohibition of, 396 
contract not dissolved by inability to finance, 548 et aeq, 
contravention of order controlling, effect of, 245 
licence for, 245, 263 

c.i.f. contract requires, 263 
f o,b. contract requires, 270 
orders prohibiting, 245 

temporary prohibition of, contract not dissolved by, 543>*545 
Express Exceptions Clause— 

implied frustration term treated as, 527 
onus of proof under, 527 


F 

Fibrosa Decision — 

signifioanoe of^ 654-656 
F.<XB. Contract— 

export licence required for, 270 
meaning of, 269 

notice under, to enable buyei* to insure, 269 
how given, 270 
what is sufficient, 270 

Food— 

control of pdoes of^ 244 
WoBiemr OmcE — 

certidoate o^ under Trading with the Enemy Act 1939, 97ii, 98 e 
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tfOMTOK Orntm-^-wntimed 

as enemy^oocuMed temtory on 22nd September, 1939, 928 
I lecognition of Genera] ^Vanoo’s Gk>venmient, 3n 

Italian Government in Bthioina in I>eoember, 1936, Zn 
statement of, upon existence of war, oondusive, 2~3 

FottmoK Ships— 

foreign sovereign State, of, 225 
insttranee of, by Board of Trade, 299 
enemy ships excluded, 300 

WnjLvtm — 

occupied territory of, status of, 98w 

FnmaHT— 

advance*^ 

irrecovc^rable on frustiation, 598 et seg ,, 692 
Law Revision Committee’s Recommendations as to, (>25~(J26 
compensation in lieu of, in case of prize cargoes, 289 et S(q 
oompnlsory dispossession, in case of, 285, 286 
contraband, in ease of, 2H8 
deviation, where reasonable, 287, 288 
dissenting view as to right to, 285n, 286, 287 
enemy cargo on British ship, where, 290?! 
general licence for, 283 

intermediate port, not payable m case of dischaige at, 285 
prize cargoes, in ease of, 289, 291, 292 
pro rata, 286, 289, 290 

Law Revision Committee's Recommendations as to, 625 
rule as to payment of, 625 
unlawful, no action for, 283 
voyage completed, payable only when, 285 
€ e 4 > eSao Affreiohtment 

FbusHution of Cohteaot— 
accrued rights on, 419 

Bnckmaster Committee on, 419 
arbitration clause terminated on, 506-513 
how affected by — 

House of Lords, view of, 609-512 
Judicial Committee, view of, 506-609 
New York Court of Appeals, view of, 512-513 
cancellation clause, how affected by, 394, 485 et aeq,, 498 
compulsory acquisition not amounting to, 555-557 

constructive condition applicable on, theory of, eee “ supplementing power 
of court, etc.,** beiow 
contemplated, position where, 513-616 

“ unforeseen circumstances,” defined, 425n, 614a 
counsers arguments as to, 502-504 
definition oC by Viscount Simon, L.C., 405 
d^y by, meaning of, 486, 487, 488 
probabilities of, 497, 499 
test of, 498, 499 

diMculty of performance will not amount to, 422 

disappearance of foundation of contract on, theory of, 414-416, 423, 425-427 
468, 467 et aeg., 486, 513-615, 519, 739 
oharterparty, applied to, 416 
contingency unprovided for, where, 416-416, 425 
destruction of subject-matter of contract, m case of, 416, 513 
dissoln^on of contract automatically follows, 405, 506 
implied by law, 395 

Simon, Viscount, L*C.’s de8oriptioiv405 
Sumner^ Lord, on, 506 
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V»Vtttiun<m Of ComtAm—<!oKknwd 
dooterixieot 404-^^ 

Am^an Xaiw Institute'^ Bedtatemaist of, 4JS2^7 
Audt^woB^Uthwait Committee’ll Rofioirt on, 41 S 
Buokmaster Committee’s Report <m, 418 
statemeoi of law by, 418-420 
general apphoation of, 470, 480, 504, 570 
judicial bam of, 468-478, and see ‘ judicial bases ” below 
dteUi as to, 404 et seq, 
jdnstxc cnticism of, 421 ei 9eq 
m America* 438-443 

Canada, 443-444 ^ 

England, 421-438 

leaser 

as applied to, m U 8 , 585 
effect of requisition on, in Soots law, 582-585 
whether applicable to, 480, 566, 566, 66S-682 
buildmg lease, 568-582 
Canadian case relating to, 581, 582 
funushed house, 565 
Lord Goddard on, 576-580 
Lord Porter on, 679 
Lord Russell of Killowen on, 576 
Lord Wnght on, 576-579 
mining lease, 566 
Viscount Simon on, 574-576 
Restatement of, by Amencan Law Institute, 452-HB7 
time oharterpatty, appbcable to, 487, 489, 497 
Wilhston’s Law of Contracts on, 444^62 
as constructive condition, 447 
effects of, 586-706 

advance freight irrecoverable, 598, 626, 692 

deposit irrecoverable d contract ftustrated befoie 1st July, 1943, 605-608 
loss lies where it falls, 688, 620, 633, 651-663 

pro rata adjustment not allowed if contract fiustiated before 1st July, 
1943, 601-605 

unearned aggrandisement, 608 H seq 
embargo, by, 284, 473-474 

exchange, mability to sell, does not amount to, 548-550 
facts of case, depends on, 499 
fault of party, meamng of, 535-538 

must be without, 527, 535 et 
financial loss will not amount to, 422 

implied condition of, dissolution of contract on, ate presumed conukicm 
intention ”, etc , belotL 
dootnne of, 407 h 
implied term as, 426 

judicial expositions of, 423-425, 526, 529, 531, 532 

juristic onticism of, 4C^-414, 416-418, 426, 428, 431, 439, 447, 739-741 

Lord Atkin s oiiticism of, 416-417 

Jjord Wrenbury’s exposition, 481 

Lord Wnght’s analysis of hctiou, 407-414, 428, 431 

neoessaiy imphcation as, 550, 551, 557 

Pollock wntmg to Holmes on» 428 

Professor Corbm on, 438 

Pro£sB8or Page on, 439 

Frofimsor Patterson on» 439 

statemmits of, 423 

terma of; 408 

WiUkton on» 447 

writ h«g9, 526» 531, 532 
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i^trsxtiitTiOK OF 

impoBsihility of performaiioe, in event of, aee. iMPOSdiBOJTY of Pbbformaboic 
inoorreot term, 404, 410, 694 

inteniaon of p^es, not dependent on, 507, 513 ^ 

judicial bases of, 458-478 

oharterparty, in cases of frustration by — 

, blockade, 473-474 

delay, 474-476 
death, in oases of, 462-464 
destruction of subject-matter, in cases of, 459-461 
illegality of performance, in cases of, 465-466, 491 -494 
illniras, in cases of, 462-464, 476 

impossibility of fulfilment of mutual purpose, m case of, 467-472 
assum^ basis of contract to be ascertained, 470-471 
circumstances to be considered, 472 
KreU V. Henry rule applicable, 467 etseq.f 471, 472, 547 
parol evidence admissible, 471 
substance of contract to he ascertained, 469, 470 
unconditional contract in case of, 458, 481 
lease, of, 566 et seq,, 568 et $eq, 

Australian decision, 736-742 
dictum, 736 
building, 568-582 
furnished house, of, 565 
mining, 666 
legal effect of, 405 

licence (building) refused through delay, none where, 651 

(charter) refused through election, none where, 558-559 
loss lies where it falls — 

oritioiam of rule, 588 et seg., 620 et seg,, 633 et seq, 

Atkin, Lord, by, 601, 606, 607, 637-639 
Birkei^ead, Earl of, by, 612, 613 
Dunedin, Lord, by, 614, 615 
Law Revision Committee, by, 619-623 
Russell of Killowen, Lori by, 639-640 
8b»w of Dunfermline, Lord, by, 616-61 S 
Vieoount, by, 633-636 
I^Ki, by, 648-649 
661-653 

Lpffd, on, 661-662 
on, 650-651 

see dim upon Fbttstbation ; Law Kbfobm (Fbustbatbp 

OoM^s) Act, 1943 

onus of prM of, 525-539, and see Onus of Pboof 
operation of, automatic, 631, 535, 683 
parol evidence admissible to prove, 471 
partial, contract remains in event of, 541-543 
party seeking to avoid — 
onus of proof lies on, 525 

performance after, evidence of new contract, 520, 585 
presumed common intention as to, theory of, 405 eit seg., 498, 602-504, 

549-551, 566-557 
analysis of fiction ** of, 407-408 
court^s discretion as to, 404, 408 
device evolved by courts, as, 406, 413, 424 
b;;^thetical term, as, 421 



X^VKtBAXiui) Of ^ 

pmuDsed common Intention as to, theory of--^ 0 (mUwMd 
llte^ality, in case of, 491, 492 
imj^ed term, contrasted with, 4249t^ 

int^tion of parties not dependent on, 412, 412, 416, 424, 522 
IfOrd Snmner's phrase, 405 
Wright’s criticism of, 413 
requisition of ship, ap|died to, 40B, 485 
quasi-contract, theory of, criticism of^ 429 
question of law, as, 498, 499 
repudiation or rescission distinguished 508 
requisition, by, rules as to, 489, 490 

effect of, on lease, Scots law, 582-585 
of premises does not amount to, 552-555 
restitution upon, see Rbshtutiok itpok Frustka^hok; Law Rsiroitac 
(Frusteatkd Contbaots) Act, 1943 
rights accrued before, position as to, 603 
rule of, where no specihe provision, 404, 406 

sale of unascertained goods, none in ease of unqualiOed contract for, 545-548 
soof^ of, 422 
self induced — 

and default, distinction between, 464, 532 
generally as to, 451, 552 
meaning of, 530, 532, 534, 537, 538 
nogliTOnoe not included, 464, 538 
no trance on, 496 

service, of, on detention, 516, 735-736 
strike, on account of, 51 6w 

supplementing power of Court as to, theory of, 408-409, 413, 414, 427, 438, 
439, 468a 

criticism of, 427 et seq. 
examples of, 408, 409, 427 
exposition of, 427 
justice requires, 421 

huspensiou clauses, how affected by, 398, and nee Suspbksiom Clausx 
temporary suspension does not amount to, 543-545 

tenancy, "of, none where alien enemy prohibited from residing in demised 
premises, 541 
test of, 498, 499 
theories of, 423 ei seq,, 477, 47s 
unforeseen circumstances — 
meaning of, 426a, 514a, 565 
whore, 514, 565 
war, by, 478 ei seq., 734-736 

alien enemy, of, on detention, 516 

arbitration clause terminated on, 506-509 

bill of lading, not saved by war clause,” 734-735 

building contract interrupted, where, 490-494 

chartered service, destruction of identity of, by, 495-499 

contemplated, whm, 513-515 

detention of British subject, contract for service dissolved, 735-736 
ship, where mdefinite, 485-489 
express provision, on, 516 

requialtion of ship, temporary interruption on, 481-485 
sale of unascertained goods, where ill^al, 500^05 
seaman’s contract of 8M*vioe interrupt^ where, 48Q, 481 
unavoidable cause, through, 516-518 
war*<dause, not saved by, 398n 

see also iMPOtoniXinnr oir RssriTtmoK utok FnnsmAfi^ 

Law Rnvo&M (Frostbatbo OoxmtAm) Act, 1943 
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not indttdod in definition o£ goods* 304 a 
G>l«MAJinr«- 

oonnaenoeiiient of war with* 4 
unconditional nurrender of^ 707 
Goon®— 

compensation in case of loss or damage caused by King's enemy risks* 300 
control of prices of, 245 et aeq. 
controlled — 

persons dealing in, must register, 244 
supply oi^ 244 
defined, 

insurance of, by Board of Trade, 302 et aeq, 
oommo^ty insurance scheme for, 302 ei aeq, 
insurable goods, 304, 306 , 

ownership of goods, 305 
policy of, 303, 306 
premium on, 303 
minimum, 303 
refund od^ 304 

lost, tender of documents where, 267, 268 
price-regulated, see Pbioe-RibquIiATbd Goods 
rationed, remil^ion of supply of^ 244 
sale of, see SAts of Goods 
specified, maximum price of, 249, 250 
supply of, subject to licences and ** war clause,'’ 250, 261 
tc\ enemy, illegal, 202 

Goods and Seeviobs (Peice Conteol) Act, 1941 — 
composite offer, 250, 251 
invoices, furnishing of, 252, 253 
maximum pnoes, power to fix, 249 
middlemen and brokers, 250 
mortgages, 252 
pli^es, 252 

Price Begulation Committees, 252 
second-hand goods, 250 
stocks, holdii^ 251 

regulamn asid disposal oi, 251 

GOTKRNIOBNTS in ExtSiB--- ^ 

Idgislativo powers of, 8, 9 
Status oU 8 

Csechosloyakia, 10, 1 1 
HoUand, 13-15 
Norway, 11-13 
Poland, 11 

H 

JBUjibas Coepds— 

interned alien enemy not entitled to, 145, 146 
Mmy — 

meaning of, in oharterpurty, 605 
paid in advance — 

irrecoverable on frustration, 599-601 
]>w Revision Committee's recommendation as to, 620 
payment for user as, 601-604 
pro rota adjustment of, not allowed on frustratjon, 601 

occupied territory of, status of; 98% 100 
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ooiioGillAtkka ^i»xiso providiEig to ontiimik ixt, M 
oommeiioiaA domieil exptditg «hort1y ftfto cmtbreiyk of^ $14 
of cargo agaimt conseiiuenoea o£ $18 
warlike operations indnded in» 331 

I 

Illbgal Bisks* see Insttbahox 
InLVOAiJRrr — 

permanent, must be, for lustration, 493 
promisor discharged £rOm performance by, 420, 465, 466 
ratification, none in case of, 230 ^ 

temporary, no fi^ustration where, 543->545 
Illkkbs — 

contract frustrated W, position where, 462-464, 476 
Inmnn Condition, see FnusTEATroN of CoNmAcr 
Imfobt, Export and Customs Pownbs (Defibncf) Act, 1939— 
sale of goods, effect on contracts for, 258-260 
Impobts — 

Board of Trade may control, 245 
contravention of onler controlling, effect of, 245 
licence for, 245, 258-260 

contract cannot be performed without, 263 
prohibited without licence, 245 
iMPOSsiBiLiTy of Pbbfobmancb — 
blockade, owing to, 473 

Buokznaster Committee's statement of law of, 419-420 

economic unprofitableness not impossibility, 419, 545n, 550 
change in essentials to performance, where, 448, 449 
ci.f, contract, of, 265, 266 
commercial, 419, 545b 
common law position m, 555 
consequences of, as stated by Williston, 609 
death, by reason of, 462-464 
defence of, is modem, 445 
delay, by reason of, 431, 474 ei seq , 
destruction of specific thing, in case of, 448 
detention, by reason of, 735 
difficulty does not amount to, 449, 451 
discharges both parties, 683 
economic unprofitableness is not, 419, 545b 
excusable, act of God is not necessanly, 446, 490 
meaning of, 445, 446 

expected value of performance destroyed, where, 449-450 
iDegality, due to, 465 
illness, due to, 462-464 
implied or constructive condition, as, 44 6- 448 
constructive condition defin^, 446b 
law, due to change 465 
mutual purpose, of, 467-472 
objective, what is, 445 
onus of establishing, 526 

Restatement by American X^aw Institute, analysed by. 452 el sea. 
self*indnced, where, 451 
subjective, what is, 445 
temporary, where, 450 

tenaer of documents not prevented by, 265, 266 
uncertajn duration 450 
^ ^ WBIiston’s analysis o( 444 el eeg. 
m OF <10NTB AOT * 





0oiB|)6tetit power to control^ 76, 248-244 

iKBOltTimcrr-^ 

of iomirer, meaning of; 801 

lights of asaiired on, 801 

ImsfmmoK— 

of buaineasea under Trading with the Enemy Act, 208 

tHsimairoB*-* 

oa.f. contract, under, 822, 823 

illegality dissolves contract. 264 

sea transit, for, 268 

seller must arrange for, 261-262 

ccmstructive total loss of goods, recent cases, 860 <»/ 725 727 

f.o.h. contract, under, 269-270 
illegal risks, 307-811 

belligerent goods carried in neutral ship, 810 
blockade, voyage violating, 311 
contraband, 310 

neutral policy excepted, 311 
enemy alien^s loss during war, 307 
trade or shipping, 307 
loss occurring while war imminent. 308 
neutral ships for enemy colonial trade 810 
seizure of enemy property, 308 

temporary, where assured becomes enemy after loss, 809-310 
traoing with enemy, 310 

King’s enemy risks, against, see King’s Enemy Risks 
lawM risks, 311-316 

British subject in enemy country, position as to, 313-316 
dissenting judgment of Marshall, C.J., 311 
reasonable opportunity to return on outbreak of war, 313-316 
goods shipped to mendly or neutral port, 311-312 
neutral goods carried with enemy go^s, 312 
property of alien enemy with licence to trade, 311 
trade of British subject with foreign commercial domicil, 312 
life, see Lme iNsoaaNCB 
proximate cause of loss, 316-323, 339-361 
grounding in dark, where, 318. 319 
meaninff of, 320 
perils of the sea, 316 et aeq, 
recent decisions as to, 339 et aeq. 
requisitioned ships, 339 et aeq, 
vessel torpedoed, where, 319, 320 
war perils, 319 

sea transit of goods, in case of, 269 et aeq. 

Treaty of Versailles provisions as to, 361-363 
me insurance, 861 
marine insurance, 362 
reinsuranoe. 362 

war risks and perils of the sea, 324-339, 724-726 
burden of proof in regard to, 328-329 
collision during armistice, 337 
war, 329-339 

f,c. and s, clause, how affected 1^, 324 
nci^igenoe, category of risk unaffected by, 336-837 
restraint of princes, 824-327 
recent cases, 723-724 
selling In convoy, 330 
scattimg, 822, 823 

m also King’s Enbmy Risks; Lifb iNsmuNOB; Uimm lKs»aifoiD 
PoDccnr ; Wab Bisks iNStmaNCiB Act, 1039 





iDAolTenoy of, rights of i^uzod on, 801 
IJN^JUlfclCST^ 

biU of exchange during war, on, none where right of action su^pcmded, 878 
damages on, court may ortW, 177 
debentures on, during war, 176 
debtor and orator (fivided by war, none where, 174 
exception, 176 
reason for rule, 175 

enemy debenture-holder, entitled to, after war, 240 
shareholder entitled to, after war, 240 

payable for use or forbearance of money, is, 176, 176 ^ 

INTXBNATIOITAL LaW AsSOCIATIOK, EfXSOT OF WaH OV CJOKTBAOTS, SUOOnSTlBn 

Boles, 744 et seq. 

dissolution of contracts on outbreak of war, 744 

branch officers and agents, where contract capable of execution by, 745 
companies, rights of shareholders of limited, protected, 748 
contracts saved from dissolution, 745-746 
mandataire, 746 

negotiable instruments, rules as to, 74H 

neutrals, contracts between, 745 • 

occupied territories, contracts between persons residing m, suspended, 747 
outbreak of \\ar, definition of, 749 
partly performed contracts — 

money payments made before the war, 747 
obligations performed prior to dissolution, 747 
partnerships, adjustment of rights and liabilities of partners, 748 
persons altering residence during war, 744-745 
pre-war breaches of contracts, where right of action accrued, 745 
debts, recovery of, 746 
severability, where, 749 
suspension of obligations, 746 

prescription and periods of limitation, 747 
war-time contracts. 745 
insurance, contracts of — 

belligerent action, loss due to, not covered, 750 
deposits, interest or dividends on, 753 

fire, theft, accident, etc., valid for one month after out breeds of war, 750 
floating insurances, valid, where risk attached at outbimk»of war, 750 
formalities, 753 

industrial, literary and artistic projierty, right of user, 753 
life insurance, contract remains valid, 751 
new contract entered into after outbreak of war, 751 
payment under, suspension of, 752 

reinsurances, valid for one month after outbreak of war, 751 
lisks not attached, where, 753 

time insurances, where voyage begun prior to war, 750 
voyage insurances, if risk attached at outbreak of war, 749 
interest, 754 ^ 

no compensation for damage or injury resulting from dissolution or suspension , 
764 * * 

proposals, history of, 743-744 
transfers to neutrals, 753 
underlying principles, 744 
iKTSBKUBlfrT— 

alien enemy, of^ efiPeot on rights of, 145-149 
ship’s crew, of, seaman’s contract interrupted on, 480-4S1 
under prerogative, effect of, 147 
lm»T— 

armistice with, 5 
commencement of war with, 4 
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of war wiik^ 5 
imookiditloni^l surrender of, 707 
Jtrp0AX$tT^ 

OOfiHto* for» alien enenay oftnnot execute, 171 

Jnmoux^ Koncffi— 

of totalitarian eharaoter of German government, 215 
war laetween H.M. and another country, 2, 2n 


Kmo’a Eitbmiss—' 

^[Ovention 1^, where, no excuse for non-perfoYinanoe, 555 
Kxko’s Bn]9my Risks — 

cargo, insurance of, against, 300 
compensation for loss or damage due to, 300 
defined m War Risks Insurance Act — 
for purposes of Pt. T, 300 
Pt. II, 305 

goods, insurance of, against, 300, 302 {f ‘»e <7 , and ^•(ee Goon*? 
ships, insurance of, against, 296 ei neg 
au aim Wak Risks , Wak Risks Inscrancf Aca, 1939 
Kxko*s Peace — 

pro har etc<», status of alien enemy in, 149 
KBEtiLt;. Henbv, Rtob in — 

criticisms of, 467, 468, 471, 472, 545, 547, 518, 739 
statement of; 471-472 

L 

Land — 

power of local authonty to let or ( iiltivate, 8b 
requisition of, 82, 83 
work on, 81 

LiKXIi:.OBD AND TENANT — 

war does not avr>id contract between, 196 
I-AW Refobm (Fbfstrated Contracts) Act, 1943, 681-695 
advance freight irrecoverable, 692 
baaed on Report of Law Re\ision Committee, 694 
benefit — 

conferred on third pttrty, 689 
explanation of, 687 
valuable, recovery of, 68b, 687 
contracts — 

excluded from the Act, 692-694 
certain oharterparties, 692, 693 
contracts under Sale of Goods Act, 1 893, 692-<>94 
insurance, 692, 693 
fnietration of, effect of, 681 ef aeq, 
pro|)er law of, test based on, 682 
severable, classification of, 691 
when, 691 

to which Act applieB, 690 

contractual piovision paramount, 632, 648, 651, 690 
court — 

discretion of, absolute, 684, 685, 694, 695 
meaning of, 694 
Crown, where a party, 690 
date of application of Act, 690 
expenses^ — 

incurred, meaning of, 685, 686, 687 
meaning of, 685, 6$S 

overheads and personal services included, 688 
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iiKipo 9 ii||im^ of perlbmtaooe 4im}iargeB hoik ptixikm^ 6 ^ 
kuSumnoe, wh^ rdk»Taot» 6 SS, 680 
liberal ititerpretation of^ 6 S 2 
OT^heads inoluded in “ expen 6 ed 4 *’ 688 
personal services inctuded in expenses,** 688 
prepayment, less expenses, recoverable, 684 
recovery, measure of, 684 
term, historical maoouraoy of, 694 
title, meant^ of, 694 
Law Rxrraiow CoMMimi»— 

advance freight, recommendation as to, 625, 626 
^pointment of^ 420 

l^h Interim Report of, alien enemy not mentioned, 180, ISl 
frustration — 

restitution upon — 

recommendation as to 623 et aeq, 
report as to, 619-626 

American law set out in, 696 ei aeq. 
rule of loss on, report on, 420, 421 
Iamful Act of »State — 

performance of contract made impossible by, 466. 

Lawfitl Risks, aee InSubancb 
Lay Days — 

unexpired at outbreak of war, affireightment illegal when, 282 
Lbasb— ' 

alien enemy*s, not determined by prohibition of residence, 541 
building, 568 et aeq. 

on the f«\cts, not frustrated, 568 H seq 

“ duration of war,” for, invalid at common law, 27 et aeq., and aee Vai^ibatIok 
OF Wae-Timb Lsases Act, 1944 ; Tbxakoy Aobebmbkts (Rkd of ybpb 
War IK Eobofb) Obobb, 1945; Tbnakcy Aqbbbmbnts (Eto of thb 
Wak with Japak) Ordbe, 1945 
frustration, see Pbustbatiok of Coktraot 
furnished house, of, 565 
mining, 566 

personal residence not basis of, 541 
requisition, does not determine, 552-555 
Boots law, 582 et aeq^ 
war-time, may be dUsolaimed, 565n 
Lxqislation — 

performance of contract made impossible by, 466, 546, 547, 555 
ImSSBB— 

compulsory acquisition afieoting contracts of, 555-557 
covenant of^ to repair, frustration of, 458, 459 
requisition does not terminate liabilities of, 555-557 
Liobkob — 

for duratiqn of war, 30, 31 
LlOXXrOB AKO Pbotbotioh— ’ 

alien enex^ under, lights of; 142, 143 ^ ' 

Liobnoes to Tbabb, 150a 
Low--- 

on ship fbr advance freight, where charter dissolved, 604, 605 
Lm lirstmAKoih- > 

abrogation of; quaere, 279-280 

contract suspended where parties divided by war. 277, 278 
<m 8 todJan m ehemy property, money due must be paid to, 278 
pdi<^, equitable value of— 
meaning of; 279 
tig^t to reoom, 279 

premiums paid More war* position as to, 279, 280 
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Mtoraticm of pern revives eon^eot of, S79 
Trading with the tJnemy Act, x>oBitioii ui«ler» 278 
Treaty of Versailles, provisions as to, 280 
me 4 ;Uio Insttbakob ; War Kisks Iksobanob Aot, 1029 
LroHma OP Stbkbts-- 

abatement clause in contract, 516-518 
restriotion on, does not frustrate contract to provide, d41-*548 
Australian dictum, 736 
decision doubted, 54:ln 

followed in Australia, 741 

Limitatxoi^ (Enemies and Wab Pktsonbrs) Act, 1945, 714-721 
application of Act to Oown, 718 

Northern Ireland, 719 
Scotland, 718 

date of operation oi Aot, 719 
enemy status, test of, for purposes of Act, 715 
territory — 

Board of Trade may specify when territory ceased to be, 717 
certificate of Secretary of State conclusive evidence as to whether, 
717 

list of dates on which tmitories became, 719, 720 
ceased to be, 721 

prisoners of war and civilian internees, period detained in, meaning, 
717 

meaning of terms — 
action, 716 
enemy, 716 

territory, 716 

pereons who would have been necessary parties, 71? 
statutes of limitation, 716 

prieoneiv Of war and civil internees, not enemies, 715 
short title ef Act, 719 

statutory emmy includes enemies at common law, 717 
persons on Black Last, 717 
8Uiq^i«indi)ll of period of limitation— 

a^^^^e(pitiOn of periods of detention, 716 
iMmy 0i period of, 715 
vdSare party to action an enemy, 715 
^ carried on business m enemy territory, 715 

partly m enemy and partly in 
neutral territory, 716 
detained in enemy territory, 715 

Limitation op Actions^ 

alien enemy not excluded from o^ration of 1939 Act, ISO 
Limitation (Enemies and War Prisoners) Act, 1945, 276 

and me Limitation (Enemies and Wak Prisoners) Act, 1945 
statutes of— - 

American view, 181 

continue to run against alien enemy, 177 
do not commence to run against alien enemy, 177 
suspension of, recommendations of Committee, 185, 276 
period of limitation, 715 

Limitation op Suffices, see Supplies, Limitation oP 
LocaIi Appeal Boards — 

appeal by civil servants or govamxasBt dspartminti madlr The Ooftkol of 
Employmeiit (Civil Servants) Order, 1945, 732 
cases submitted to, 373 

duty to disclose relevant documents to parties, 730 

essence of evidence, statements or documents made in pi?ese<iee o(^ or com- 
munioated to, parties, 729 
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of ** Batata and* 374 

fOOommeiulatioBs of, reinstatement or diamiasal after, $7$ et seg. 

liCMtth— 

lies where it foils, see BaenrimoF ttpoh FatrsTaaTioK ; Law Bmroaic 
(Fbustbatbd CoKrtucTS) Act, 1943 
ooonrriiig during imminence of war, recorerable, 308 
war, enemy cannot recover, 307 

proximate cause of, see Insukaitoe ^ 

M 

MAnxETE Iksueakcb Policy — 
f.c. and s, clause in, 324 
Treaty of Versailles, provisions as to, 361-363 
Mebokaet SniPFiKa Act, 1894 — 

onus of disproving fault under, in case of loss. 527 
Milztaby Sebviox — 

reinstatement in civil employment after, see Bbinstatbmskt m Omt 
Ewploymskt Act, 1944 
Mzeb — 

war afeoting, suspension clause in case of, 399-400 
Mikistbb of Laboxje and National Sr^vicE — 

contracts dissolved on account of directions of, 467?^ 
control of employment by, 364 et seq. 

International ^bour Force Orders issued by, 9 
Ministbb op Supply — 

war production undertakings controlled by, 74, 76 
Mixbd Abbitral Tribunal, 138n 
Money — 

had and rcoeived, 689 
recovery of, 689 

action in quasi -contract, 689, 690, 634, 647, 648, 664-672 
none where only partial failure of consideration, 690, 637, 639, 640, 
641, 649, 661, 668 ei eeg„ 672-677 
where consideration has totally failed, 689, 634, 635, 638, 639, 640« 
643, 644, 646, 646 
paid to enemy, position of, 202 

N 

National Sebviob (Armed Forces) Act, 1939 — 

calling up under, contract of employment terminated on, 467a 
National Sbbvicb Oppiobr— 

appeal against dismissal to, 364tt 
civil servants, and, 732-733 
dismissal with permission of, 376, 378 
Local Appeal Boards, to, cases submitted by, 373 
and see Local Appeal Boards 
orders, disobedience of, reported to, 378 
powers of, 365, 366, 727-729, 732-733 
reinstatement by, 372, 374, 732 

termination of emplo^j^ent, permission oi^ required, 369, 371 
Nboliobnoe — 

madne insurance, in, causing loss, 322 
may be misconduct, where, 372 

onus of disproving in case of fonsiaration, 626, 627, 528-529 
war risk not affected by, 336-387 
emd see Onus op Pboop 
Neootiablb Instruments — 
common law as to, 271-272 
in enemy hands, 271 
indorseu to enemy, 271, 272 

neutm dm with enemy partners, 272 
interest on, none where ri^t of aoti<m suspended, 272, 278 







I kw as to-^<oniHfimd 

lloanoe <kown axaioapto from disabEOitioB, 272 
ikSmtoal may soe on, men, 272 
aubfeota in anemy oountry, dram between. 272 
feeent dednona velalltig to, 274-276 
imozitiea, right to, 275, 276 
atatotoiy poaitioii as to, 273 
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duty to bold, 273 
^pay to, 273 

rights and remwes not conferred by transfer to enemy, 273 
transfer of, tp enemy, 203 
iaansmission ol^ for enemy, 202 
KnimuJtr-* 

oommeroial domidl in enemy oountry, possessing, status of, 93 
oolitraband insurable by, 310, 311 
contracts with, when illegal, ^7-210 

when suspended, 207-210 
oountry, rights of alien enemy resident in, 152, 153 
domiou, alien enemy cannot acquire, 93n 
enemy’s bih of exchange, may sue on, 272 
goods carried with enemy goods, insurance of, 312 
msuranoe by, 311 

port, insurance of goods carried to, 811 
ship^ 

belligerent goods carried in, no msuranoe of^ 310 
cargo ship;{M from enemy port in, 282 
compensation in lieu of froight, 289 et aeq, 
engaged in enemy colonial trade, no insurance 310 
seixure of cargo of, 289 
unlawful seizure of, 290 
trading in enemy oouni^, status of, 93 
Nsrw ZxAUkwn Dbcisions — 

alien ejasmy, residing, may petition King for damages, 143n 
J^slation, canons of construction 53n 
IHmf^eontract, perscmal action refused, 66ln 

proprietary remedy in form of tracing order, granted, 
r 661n 


Oiraz— 

ookposite, price-regulated goods included in, 250, 251 
for sale, meaning ol^ 246 
Osros ov Proof— 

si qvi affirmai, non ei qui negate, incumbit prohatio, 533 
frustration of contract of; 625-^39 
analogies, 527, 528 

Atkinson, J/s examination of, 526-529 
Court of Appeal’s decision and reasoning, 529, 530 
reversed, 531-539 

frustration as express exceptions clause, 526, 532, 536, 537 
House of I^iOrds, 531-589 

arguments on both sides, 533-534 > 

default, 532 

express exceptions clause, analogv of, 532, 536 
frustration, propositions on, Lora Mau^am on, 532-533 
implied term writ large. Viscount Simon, L.C., on, 5$1, 532 
presumption of innooence. Lord Wright on, 535^7 
without de&ult,** no bearing <m onus proot Lord Porter Cfr, 
588-539 

personal disqualiil^tioA, 538, 589 


nOOET 


7^ 

* imglM, tern, 529 

loddiig to OTDid frodantiOQ* lies on, 525 
|»rob]em 526 

tiller of onus as In neglig^oe, 528*^29 
nes^igenoe, of— • 

express exeeptiouB elause, where, 527 
fire, in case of, 527 
inoapaeiiy, in ease of; 527 

pteril of the sea, in ease of; 527n '' 

statutory exoej^ions clause, where, 527 
vessel noBsinu, where, 328-329, 724-725 ^ 

ordinary rule, 533, 537 
unexplained casualty, 538 
OwKsn — 

of goods, position under War Bisks Insurance Aiot, 304 

PABITHSa— ^ 

in business trading in enemy territory, status of, 93 
prodts, etc., accruing to enemy, duty to inform custodian as to, 222 
Pabtxxrshif — 

British subjects in enemy country, status of, for purposes of; 232 
company, contrasted with, as to effects of war on, 236, 237 
dissolution of, where partners divided by war, 231 
enemy partner as formal oo-plamtiff; 233 

profits, when entitled to, 233, 234 
right to recover liabilities of, 234 
subjects under King’s licence, oi^ position as to, 232 
hostile powers, between suojeots of, 231 
post-diMolution profits, in U.8.A., 234, 285 

share of enemy partner in, 233, 234 
severance of business relations on outbreak of war, 233 
PaaoB— 

oontinuanoe of, not implied condition of contract, 395, 547 
exception, 395a 

contract based on, frustration where, 503 
life insurance poUoy revives on restoration of, 279 
PxaroaMAjrox ox Contbaot — 

difficulty of; generally no excuse, 419, 451, 452, 550 
impossibility of; see licpossiBnJTY ox PmtxoBMAKox 
increased cost of; 419 

where promisor only obliged to perform if he can, 538, 539 
warrants poBsibuity o^ Lord Porter on, 538 
PXBtLS OX TBIB SXA« see iHStTBAXOX 

PiBBifmsn IxoRXAsx IX Pekub ox Goons— 
appeal in respect of; 247 
how calculate, 2^ 247 
mcaningof; 246, 247 
Psainmn raox— 

appeal in respect of. 247 
ward of Trade may fix, 247 
PxSSOKAL BiBEVXOB — 
contract of— 

frustrated on detention, 881-382, 516, 735-736 
mii6S0,463 

through carelessness, 464 
Implied condition of life and health, 462-464 
promisoir only obliged to pexfi^ If he can, 464, 538, 539 
PnU6l!S- 

30091 

ww tUb ItuMIe, vod’it Ww Bidu hmemn ibt. MO 

$1A 





PCiAXBnmP-^ 

^ 93 i»tx enemy, as, 140-162* and see Allws Enemy 
no order for security for costs'^ 140 

“ alien enemy**’ of, BuUen and Leake on, 142 
no waiver of, 100, 133, 134, 136, 137 


^ ^ ^Peiman oooupied territory of^ status of, 98n 
PCMitoY, see Ikstoanos 
POWBE OF AtTOBNST — 

alien enemy donor oi, irrevocable, not avoided in case of, 197, 198, 229 
American oases, 197 

l?orutton L.J.’b dissenting judgment to be preferred, 198 
pre*war, agent of enemy principal may not collect or pay debts under, 230 
Pbemiums — 

War Bisks Insurance Act, under, 303 
minimum, 303 
not returnable, 307 
rates of, 303 
Pbsboqatzvb — 

internment under. 147 

Pbbsumbo Common Intention, see Fritsteation of the Adventuee 
Pbeventxon — 

** affect ” contrasted with, 399, 400 
economic unprofitableness is not, 399, 401, 550 
freight, increase of, is not, 400 
meaning of^ 401 

shipment, of, cancellation clause providing for, 396 
see also Fbosteation of Contbact ; iMFOssismiTy op Pebfobmance 
PbB'Wab Contracts Committeb, 1917 — 

statement of law of frustration and impossibility by, 418, 419, 420 
adopted by Andrewes*Uthwatt Committee, 418 
PEIOB-BBaTTLATBD GOOBS — 

composite offer, where included in, 250 

invoices, furnishing of, 252 

meaning of^ 246 

re-sale of, 250 

sale of, how restricted, 245 

sold at eat0e8sive prices — 

conymtion in respect of, 248 
rights of buyer where, ^8 
stocks, of, holding up — 

knposing conditions on sale amounts to, 251 
prohibition on, 251 
transfer of. 252 
when permitted, 251 
Pbiob-bbouXiAtion Committee — 

appHoation of central, as to fixing prices, 252 
central — 

application to, 252 

regulations as to costs made on representation of, 246 
procedure on, 248 
representation to, 252 

local— * ' 

representations to central committee as to price regulation, 262 
review local prices, duty to, 252 

basic, see Basic Pbicb 

oonttol of, under Defence Regulation 56, 243 

excessive, prioe*regulated goods sold at, buyer’s rights wherei 246 

^xhnum, Bomd of Trade may fix, 249 





oonlnrollixigt 243 

permitted, ^ee PspftuiTTai) Pexcs 
seocmd-haiid goods, of, oontrol of, 250 
m also two previous headings 
Pmoxs OF Goods Aot, 1939 — 

sale of goods, huyp affected by. 245-249 
buyer’s rights, 248-249 

where no conviction, 248, 249 
seller convict^, 248 

innocent third parties, rights acquired by, 249 
permitted increase, 246 

matters to be considered, 247-248 
powers of Board of Trade, 247 

See a^o Goods akd ^sryioks (Pbioe Ooktbod) Act, 1941 
Pbikoipaii— 

alien enemy, debts of, 230 
Pbisoijbe of Wab— 

contract may be made with, 148 
Defence (General) Regulations provide for, 149 
enemv territory, in. contract of. 272 
habeas corpus, not entitled to, 145, 146 
interned alien enemy, if suspect, deemed, 147 
not alien enemy, 276 
rights of^ 148, 149 

Pbizb Cabooxs, see Affreiqhtmxnt 
Pbizx Coubt — 

alien enemy as claimant before, 157-162 
compensation awarded by, 289 et seq, 
in America, 289 

disoretior> of, as to freight for carriage ot contraband, 291 
rules of, 158, 159 

Pbo BATA l^EioHT, 285, 289, 290, and see Fbbight 
Pboceedings — 

ahen enemy’s rights as to, see Atjbn Enemy 
Pbofits — 

alien enemy partner entitled to, when, 175 
enemy debenture<holder entitled to, when, 240 
post-dissolution, enemy may recover, when, 233-235 
Pbomisob — 

impossibility excusing, see Impossibility of Pbbfobuanoe 
Pbopeety — 

insurance of, 296-363, and see Insubanob 
requisitioning of, other than land, 84, 85 
Pboxxmatb Cause of Loss, see Iksubanob 
P uBUo Policy — 

alien enemy interned as matter of, legal position of, 145, 147 
contracts with enemy void by, 502 

Q 

.Quasx^Contbaot, 654-680 

as contract implied bv law, 661-664 
obligation imposed on facts of case — 

decisions of Court of Appeal concerning, 669-670 
basis of— 

f Greene, Sir Wil£ri<L M.R., on, 663 
Haldane, Viscount, on, 662 
Scott, L.J., on, 66^ 664 
Scnitton, L.J., on, 663 
Sumner, Lord, on, 661 





liftids of low at in Itord MiMftwdold^A utataxxieat* 642, 670^672 

daftoitioa af^ 

^ Awft, by, 659 

Meitaiement^ by, 659 
Winfield, Frolwor, hy^ 659 

4 cati>gc»ry of oomir.ofi la f, Iiord Wrigbu od, 645ii, 672 

eaaekiee ofi 643» 

esnpodiaon of, Lend Mansfield, 642, 643, 659, 660 
failure in ecmtraot performance. Lord Wright on, 646-647 
Fihroea deoiaion, significance of, 654-656 
Qutteridge, Professor, on, 666-667 
historioaf ^velopments 656 et seq. 

Boldawnrth un, aa contract im plied by Uw, 666-668 
reply to Lord Wnght, 666 
juristic analysis of, 66^72 
Lend Wiight on, 667-672 

jurisSc approval of, 67091, 671n 
oiithssm of, 670» 67l» 
reply to Lord Sumner, 668 
meani^*^ of, 658-660 

object, to prevent unjust enrichment, 644, 645, 646 
partial failure of con^eration — 
explanation historical, 674-677 
no recovery of money paid on, 672-677 
Simon, Viscount, on, 634, 635 
theory ofi criticism of, as the«.ry of frustration, 429 


BijrBOM OoxrcaaoTs — 


R 


alien enemy's, former legahty of, 156 
Naval Prize Act, 1864, regij^ted by, 156, 157 
Order in Council may permit, 167 


JtATBABLS POBTION OF CONTaACT PbXCK — 

recoverable in American law, when, 703 


Bboxxvxb — 


assets of alien enemy, of, agent may not appoint, 230 
BWBIUBXS, OptTBT OF — 

oompaiison between Beiustatement Committees and, 387n, 388n 

BxFiraiBBS — 

legal position ofi 142 


BBOXSTBS^toOK-— 

of alien enemy under Aliens Order, efieot on rights of, 140, 141 


Bubstatumbbt Oommittxb — 

appeal before, representation by counsel or solicitor allowed, 388 
from, 390, 391 

oases appealable, 390 
evidence before, 392 
jurisdiction of, 388 

availabihiy order, 389 
compensation order, 389 
enforcement of orders, 391 
proetduTd of, 387, 38^, 390, 391 

duty ofi to i^Hdose relevant documents, 729 


evidence, svatements or domunentB communicated to both partfes, 729 
BnnrstATBioKT nr Cxm EBiFLOYXBinc Aov, 1944— 
appeals, 390 
availayuty oxder, 389 
enforcement ofi 391 
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tsx Om %wMtnvst Apti IM-'-^^cwiUnimS 

pmom^ SS2n 

0vmdm m Afsb hy mpioywB, $01 
exbmee ul rights xmder Umitixig d»te» 733 
former employer^ mealing of, 383 
ohligelikm to reiostatp, 729, 734 
persons within the Act, 382, 383, 733 
rdnstated, meaning of, 384n 
reinstatement — 

applipation for, 385 

waiver of; 392 ^ 

committees, see RmNST^TBMSirr CkxKlfrrnBn 
prionty of olaim, 386, 387 
umpire's decisions under, d82’-389 (notes), 734 
Beinsubahcos— 

ship and cargo, of— 
agreements for, 297 
Board of Trade, by, 296, 297 
Treaty of Versailles provisions as to, 362 
RniKSUBim— 

liabihty of, on insurer^s insolvency, 301 
R»nt— 

alien enemy’s liability for — 

prohibition from hving in demised premises does not affect, 541 
war does not affect, 196 

RXPAIBr— 

covenant to, effect of requisition on, 553n 
Rwpudutiok— 

frustration distinguished from, 508 
meanmg of; 501 
RsQtnsmoK — 

British ship or aircraft, of; 85, 254 
chattels, of, 84, 253 

covenant to repair, effect of, 553n, 652-'555 
effect of, 257 

where unlawful, 258 

frustration of contract by, rules as to, 489-490, 514 
implied condition, theory of, applied to, 407, 408 
land, of, 82, 83 
meaning of term, 253a 
property, of; 84, 85 

belonging to neutrals, see Akgsby 
ship, of— 

common law power of; 255, 256 
foreign ship, of, 255, 256 
hire affects by, 701^ 706a 
identity of ohMtered servioe destsroyed on, 495-499 
interferenee by war, is, 396 
temporary intemiprion of adventure on, 481 et seg. 
tenancy not terminated by, 552-455 
trading ships of foreign State, no power to, 255 
vessel, power to, 253 
Ensotssxojr — 

frustration disringuished from. 508 
teeoveiy not dependent on, 637 
UmAtmBm ov Law op CovriiAoxa— 

American Law Institute, by, 452 ei sag, 
oonstmuitive condllta deffned, 446, 446a 
impcmdbSfry aiialyied, 453 
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EitiSTAiiBipiKt 07 of EsmTtmoK, 696-698 
ImpcNc^i^oe of; 697 
( Lefttey and 8oott oiii, 697ii 
l4)!rd Wiii^t on» 696f» 
part performanoe reooverable — 

defendant discharged, where, 698 
plaintiff dkoharg^ where, 097 
value of performance, meaning of, 698 
Winfield on, 697» 


EnsTATXMBNTS BV Amebzcak Ikstitutx, 452n 
constitution of Institute, 452n 
Oordoso, J., on, 697n 
in American courts, 452n 
procedure of, 452a 
published volumes of, 452a 
Wright, Lord, on technique of, 462w, 697 


Rbstitittion upon Frustration — 

American law as to, 696-703 
Austrian law of, 623n 
Canadian decision, 742 
continental law as to, 622 
French law as to. 622a 
Law Revision Committee — 

recommendations, 588, 623 el aeq» 
rejport, 619-623 
new nmciples of, 586-591 
problem of, four suggested solutions of, 622, 623 
Restatement of, by American Law Institute, 696 
Roman law, in, 611 612, 620a 
rule as to, Coronation cases, 593-598 
Scots law, in, 608, 611 H aeq.^ 641 
Swiss law as to, 622n ^ 

under Iiaw Reform (Frustrated Contracts) Act, 1943, 681-695 
Williston on, 699-705 

benefits received from third persons, 704, 705 

impossibility, quasi-oontractual obhgations upon, 699 

incomplete work on property destroyed, 702 

measuip of damages, 703 

pavments or proj^rty, recovery of, 700, 701 

rw, assumption of, 6^ 

services, recovery for, 700 

value of performance, recovery of, 699 


Rbstbaint of Pbino»s — 

affreightment, effect on, 284 
appt^ension of restraint not included in, 326 
chartcrparty frustrated by, 474 
contract contaii^ clause as to, may be void, 485, 486 
defined in American court, 723 
embargo by country of assured, includes, 327 
^ insurance policy, effect on, 324 
' meaning 324-826 

tmnporaiy delav due to, charterparty not frustrated by, 557 
imdmrwriter liable for loss due to, 324 
unlawfiil requisition may be, 258 

RzBKe— 


iUegal, see Insubakox 
lauSul, see Insuranox 
war, see War Risks 
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Sax4B q» CkKms— 

AUoi4cm> exoLudtsd from Pricee of Good« Act, 1939, 346 
, C.L1 oontvttcts for, see O.I.P. OoimuoTS 
oontrttot for, wlmn illegal, 358-360 
Defence (General) Regulations affeoting, 343 
emergency legislation affecting, 343 et seg* 
exf»ort, for, excluded from Prices of Goods Act, 1939, 346 

inability to finance, does not dissolve contract for, 548-549 
f.o.b. contracts for, see F.O.B. toimuOTS ^ 

Goods and Services (IMoe Control) Act, 1941 — 
how affecting, ^9-353 
Import, etc., Act. 1939, hoW affecting, 245 
licmice, how affecting, 264 
Prices of Goods Act, 1939, how affecting, 245-249 
requisition, how affecting, 258-268 
sale of exchange not basis of contract of, 549 el seq. 
second-hand goods, control of, 250 

tmascertained goods, fhistration of contract for sale of, 500-505 
unqualified contract for, no fhistration of, where goods unasoertained, 645 
et seq. 

SoBSDXTLBD Ukdebtakikos, see ITndbbtakikos 
Scots Law — ^ 

effect of requisition on lease in, 582-585 
SOUTTLIKO— 

dissenting vidw as to, Lord Sumner, 323 
peril of the sea, is not, 323, 323 
war risk, may he, 323 
Seaman’s Cowtbact op Sbbvicb— 

alteration of risk, rights in case of, 380 
extra remuneration, 381 
maintenanoe 380 

detention of ship, efiect of, on, 381, 480-481 
frustration of, by war, interrupted, 480-481 
where not frustrated, 562-564 

Sboubitibs — 

allotment of, to enemy, 203 

deposited at bank in enemy-occupied country, rights of recovery of, 275 
enemy, pavment of, to custodian, 220 
transfer ox, to enemy, 203, 273 
vested in custodian, powers as to, 222 
Sbizube— 

distinguished from capture, 824 
meaning of, 324 
underwriter not liable for, 324 
Sbllbb— 

Board of Trade undertakes insuranca liabilities of, where, 302 
c.if. contract, under — 

affreightment contract to be obtained by, 262 
duties under, 262 

export licence to be obtained by, 263 
insurance to be effected by, 262 

fio.b. contract, under, notice for insurance must be given by, 269 

goods, of^ defined, 302n 

prioe-regi^ated goods,^ of, 248 ^ 

requisition of goods, how affecting, 257, 258 

sea transit of goods, must give notioe of, 268, 269 

tender of document by, where good$ lost. 267, 268 
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o6 m ComMti Ooimudr ot SaoivxcB 

«dmti9amnt, 106 
105 


4is{»eiisitig with, 166-168 
im&hitated, 164, 165 


i4i^ de^mdant may plead, 170 
SxTmumLiiT--* 

under Law Refiorm (Frustrated Oontraots) Act, 1043, 691, 692 


BjgABUfioZiUSIt— 

enmny, oustodian of enemy property exercises rights of, 230, 240 
poffitlim of, 230-240 

director of private company ceases to be, 241 
public company remains, 241 


enemy— 

weotor of private company entitled to, when, 241 
no rights or remedies attached to, 240 
payment of, to oustodian, 239 
vested in custodian, powers as to, 222 

Smy— 

abandonment of, freight in case of, 285, 286 
avoiding capture, loss due to, 320, 321 
coliisiott of, enga^ m peaoefbl mission, 329 
convoy, in, lost while, 3^ 
detained by enemy, see BuTBimoK 
mounding in dark during war, liability for, 318 
Gisaranoe by Board of Trade, 299 et seq, 
enemy shipe, excluded, 299, 300 
missing, b^en of jproof as to, 328 et seg. 
negligence causing loss of, 322 
pmils of the sea, see Iksubahob 
proximate cause of loss of, see Iksubavob 
reinsurance o£^ by Board of Trade, 296 et seq, 
enemy ships excluded, 300 
requisition oL see BiiQtTismoK 
restraint of princes, loss due to, 324-327, 723-724 
sailing without lights, 329, 330 
sottttflng — 

not peril of sea, 322-323 
war risk, as, 323 
struck bomb, 40On 
torpedo^, cause of loss, 319 

war risks, see Wae Risks ; Wab Bisks Insubakcb Act, 1989 
warship, proceeding to pick up convoy, 333 
SumiBira^— 

cancellation clause providing for mtdrferenoe with, 395, 396 

prevention of, 396 

Interference with, what is, 396 
prevention what is, 396 

Stobbs — 

shipment of goods as, control of^ 245 

S96BBAOB ot SUTFLy— 
hindering ddivery— 

4U^wiB!ira5to,i02a 

rnmdng oL 401-402 

stt^pmunbn clause in event of, 401 si $eq. 
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fipowwiw t * * 

nUm iwmty daiBti4«iit my lie by^ 162^164 

Satm iumur l)»ca»E03rg^ 

Bimgmy ReguUtiiim, my be niNi 6li» 

liibtInkiidB GfoTemueiit ift eiile» eoaseriiiiitoi decree blading m IMbn\ 
mibjaot xeiideiit sa Sont^ A&ion, 14n 

yartnenddp^ 6iiemy*s iriinie, poet diasolutien prodin <mi, ideiianblp by ' 
Ooitodlaiiy 2S4n 
fltATOra-- 

perfotmenee of oontraot rendei^ed impoaiib&e by, 466, 545, 547 I 

SxAWira ov Lnnr^viOH, eee Luotatiok oy AoxfQxa ; LirntwHcm lAp' 

Wa» PaisoKBBS) Act, 1945 < 

Statcttobt Ritxjki and OBDxas-^ 
eeteot committee eet up, 46 
nmetioue of, 45, 4A 

ukra vires rule, applicability to, 66 e$ seq. 

Stock — ** 


enemy, no ligbte or remediee attached to, 240 
payment of, to ouatodian, 239 
vested in custodian, powers as to, 222 
Stocks— 

holding up, 251 
Btbxkxs akd Lookouts — 
control of, 78, 79 
StrBMAsarsi— 

fireight, wheio abandonment due to attack by, 285 
SUPBBVISOK— 

of business, Board of Trade may appoint, 203, 204 
SUTFLIKB OF QOOOS — 

oompulsory war risks insurance by, 303 
SUFFLIBS AX1> SfBVICSS (TRAXSmOXAXi FOWSES) BlIL, 1945, 711-712, 713 
first Bill introduced 10th May, 1945. 711 

new emergency poweis proposed for penod of two years, 712 
C4ood8 and Services (Price CJontroP Acts, 1939-1943, power to amend, 713 
Minister of Supply, ^wers conferred on, 712 

Orders under Defence Regulations to be laid before Parliament, 712, 713 
power to extend purposes of Defence Regulations, 713 
revoke or vary Defenoe Regulations, 713 
principal Acts, operation of, unafibctod, 713 
reintroduced 20Ui August, 1945, 713 
duration of Act for five years, 713 

powers to control pri<*es charged for any goods and services, 713 
SUFFLXBS, LdCXTATIOX OF— 

control cf industry 1^, 76, 244 
orders for purpose o( 244 
SuSFXHn, MsAKtXQ OF, 398n 
StrgFBXSlOH— 


temporal^, contract not dissolved by, 543-545 
StrsFmxoK Clsuss, 397-402 

alien enemy, in contract of; 397, 898 
contract with enemy, in, void, 191, 500 
dissolution of contract notwithstanding, 398 
fettitratian, how atfscfing, 89$ 
hindrances afiMng delivmy, providing for, 398, 399 
meaning of hindimnoe, 401, 402 
interpretation of; 399 
mine aUscted hy war, in oaoe 400 

shortage of su^y, in event of, 40CM02 
suspend, meaning ot 39$n 
waA providitig fer, 39$ d mg. 



T 
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•Hqii mmyf not determined by prohibition of residenoe, 542 
pemonal rcmdence not b^s of, 541 
la^oisition does not terminate, 552'~555 
war does not terminate liabilities nnder, 472 

Tsvancy Aobssment, see Liuses 


TlWAKcnr Aobeements (End of the Wab in Eubopb) Order, 1946, 710 
li^ANOY Agreements (End of the War with Japan) Order, 1946, 710-711 
Third Pabtibb— 

rights ci, under Prices of Goods Act, 249 

TRXBD^FARTY PBOCJBEDINaS — 

atien enemy defendant cannot take, during war, 171 

Tihb Charterparty, see Oharterparty 


TftADlNa WITH THE EnRMY— 

Act, 1939, see next heading 
alli^ subjects, by, 199 

c.i.f. contract involvmg, dissolution of, 264, 265 

commercial intercourse with enemy is, 199 

oommmi law, at, 187 

confiscation of property for, 102, 199 

defined, 202 

executory contracts — 

abrogation, effects of, 195-196, 681-695 
rule of, 186-196 

contracts requinng intercourse with enemy, 186-188 
exceptions to, 19(^199 

concomitant to rights of pioperty, 196 
covenant to pay rent, 196, 197 
irrevocable power of attorney, donoi becoming alien 
enemy, 197-198 
Scrutton, L.J.’s dissent, 198 
between Crown and enemy, 199-201 
landmarks of the law, 188-191 
prospective contiaots, rule of illegahty, 198-199 
frei^t ii^overable m case of, 283 
frustration of contract, m case of, 600 et seq , — 
guarantee, m case of, 218 
insurance cm enemy trade, etc., illegal, 307, 308 
licence for, 149 et seq* 

orders removmg obstacles against tradmg with — 

Belgium, 714 
Chisel IslandB, 714 
Pinland, 714 
Prance, 718-714 
Proolamition, 1914, 229 

S ral prerogative to grant licence for, 152 
pment from enemy port is, 282 

Tracing with the Enemy Act, 1939, 201 et seq.-- i 
contracts with neutral, 207-210 
Crown not bound by, 200 

custodian under, see Custodian of Enemy Property 
enemy— 

cHTtenoy of, purchase of, 203 « 

debt, provides for collecting, 219 
d^ned by, 90, 91, 92, 202 





m 



inlieirocmm deaUngB illegal^ 201-^202 
for benefit of, 204-210 
fortber prdbibitiona, 202 
transactions excluded, 202 

particularised, 202 

discharging obligation to enemy, 218-^19 
payment to or for benefit of enemy, 216, 
supply of goods to or for bmiefit of enemy, &0*4I6 
payments to or for benefit Of, 216, 217 

property, custody of, under, 219 ** 

inspection and super^ion of businesses under, 203 
life insurance, how afeoting, 278 

negotiable instruments, transfer of, under, 203, 273 ' 

safe of goods, how affecting, 244 
supply of goods to, 210 €t seq, 

trading with the enemy defined under, 202 ^ 

transfer and allotment of securities under, 203, 204 
Treaty of Peace — 
preparations for, 707 
when binding, 21, 23 
Treaty of Versailles — 

insurance provisions, 361-363 
fire insurance, 361, 362 
marine insurance, 362 
reinsurance, 362, 363 
life insurance, how affected by, 280 
limitation periods deemed suspended during war by, 184 
ratification of, 22 

U 

Unanticipated Difficulty, 457 
Undertakinos— 

scheduled, conditions of service in, 368, 369 
employment in, 369 et eeq, 

suspension of, without pay, 730-731 
and see Essential Work ^ 

recognised holiday, 731 
what is, 370 

vaNOEBW&ITER — 

not liable for loss of ship by capture, 324 
Undue Enrichment, see next heading 
Unearned Aoorandisement— 
frustration of contract, on — 

judicial oritioism of, former rule, 609 et seq, 
restitution of, see EssTiTunoN upon Frustration 
rule as to, 608 

Unforeseen Oiboumstanoes-^ 
meaning of, 425n, 514n 
Unjust Benefit — 

oritioism of term by Holdsworth, 665 

distinct category of common law, Lord Wright on, 671, 672 

juristic views up<^ 670», 671n 

no general obligation to restore, Gutteridge on, 666 

obl^arion to retore, imposed on facte of case, Lord Wright 04 , 667-671 

restoration of, Ames up<m, 669 

Lord Mansfield upcm, 659, 660 
Winfield’s definiwn 669 
valiie of term, Lc^ Wright on, 672 
UNPROFITABLENimS— 

not 4it«olve4 by reason of economic, 650 




Act, ^ 

C^roim 1^ 8i 


iimitiiiiS 38 "4 

rti; aft ' 

flaving^ 36 

t^MMUiote i0t dfimtk>ii of war, validation of, 33 
eonatr^toQ of, 34, 35 

Th» Tmumi^ Agreement (End of the War m Euirtpe) Order, 1945, 710 
The Tenancy Agreements (End of the War with Japak) Order, 1945^ 710>711 
war, maanhig 36 


Vmfiora Oanna-- 

anemy inwiierty, effect on, of, 221 


V0XA0X-- 

ahandoninent of unlawful, 291 

ooucse and duration of, calculated for pro rata freight, 289 
deviation in, fircdght payable where reasonable, 287, 288 
ffelght payable <mly on completion of, 285 
uitmupted by seizure, no might where, 289 
unkwfm before seizure, no compensation where, 291 


W 

Waivna— - 

idea of alion enemy, no, 100, 133, 134 
W4M^ 

af&eightmeat, how affected by, 281 et seg. 

where no declaration, 282 
arbitration dause, when dissolved by, 194 

cancellation dause providing for, 395, and see CuromxATZow CtAtrsB 
commencement of present, 4, 5, 6 
contracts interrupM by, terminated, 17 
declaration not essential to, 1, 2, 18, 19, 395 
” duration of war ** — 

court cannot speculate as to, 15, 16, 485, 491-493 

lease for, 27, 28 

meaning of, in contract, 24 

Validation of War-Time Leases Act, 33 
will, 25 

Foreign Office, statement of, upon, 2, 3 

ffmataration of contract by, 479 ei seg., and see Fbustbatiok of Coktbaot 
interference by, provision in contract lor, 395, 396 
meaniiig o£, in oharterparty, 17, 18 

commercial contract, 17, 18 
mine affected W, 399, 400 

peifimmaiioe affected by, oontract not ended where, 395 
pw^t, H*M, enemies, 4S 
mieitioii of fact, is, 4 

mdiSt see Wan Bisns ; Wau Bxsxs Ivbviumcs Aot, 1939 
sesnianfe ccmtract of service interrupted by, 480-481 
strained relations not, 3 

•osp«iiiio!ii dause providing for, 398 d seg., and see Susmrsiosr CLamn 

mmdadiion o( 20 d mg. 

1914-1918, ot 21, 22 
war pneiod,’* deinidan of tem, 27 

Wan VBtmmmatr UrntmtAMmae, Cormon of, 75 : and see 




k Wu^ Sidn Ijwwrnw A 
gokk,k«inuM» ot apniat, SOQ, 30S||^ 

Ac^dSd 

Wa» UisMB (CoMMOOinr iKsxmAjrcs) Oedious. 906^ Wt 

Wae Bx8KS Issitbakob Aot, 1939, 29^-^7 ^ « 

oomBHOdities insttranod fund eatablished tmitet 307 
oommodity iosuranoe tohema made under, 302 it eegr, 
oomp^neation under, 299, 800, 301 ^ 
oompulaoi^ powers under, 303 
0 OO& insined under, 300, 304-307 
uMolvenop of insurer, position on, 301 
King’s Enemy Bisks defined in Part 1 of, 300 

Part Hof, 302 

marine insurance fund establishment under, 302 

piracy, effect on, 300 

policy under, 306 

preamble to, 296 

premiums under. 297 

reinsurance under, 296 

ships and cargoes insured under, 296-300 

transitional provisions of^ 300, 301 

war risks denned in, 300 

War Risks (Maeikb Insueanoe) Funn, 302 

Wakukb Ofbbations — 

collision when engaged on, 336, 724 
meaning of, 331 
vessels engaged on — 

destroyer patroUmg for submarines, 332 
l3nng at anchor, 726 

merchantman transporting war material, 334 
mineplanter carrying mine during armistice, 337 
warship proceeding to pick up convoy, 338 
vessels not engaged on — 

on mercantile adventure, sailing in convov, 330 

without ughts, 329 

WzLLiSTOB’s Law of Ooittbaots, 444-462, 699-706 
assumption of, risk, on, 406n 
firuBtration, aeUfVinduoe^ on, 460, 461 
impartanoe of; 446 
impossibility— 

as constructive conditiou, 446-448 
change in intangible essentials to performance, 448-449 
destruction of essential specific thing, 448 
spedfie thing, 448 

difficulty of performance genmlly no excuse, 461, 462 

due to promisor’s fault, 4^, 461 

exottsa^ cases dsssi^ 445, 446 

expected value ol perfimwce fortuitously destroyed, 449-460 

ob|ective and subieotive, 446 

of uiMMurtsIn dumti^ 

tempoeaey, 460 


mi>£x 


Law of Coktba^ 
1W &MraA€^. on, 279, 280 
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|Wmf3^anoe of oootrac^ on, 448-450, 451-452 
mtitntion upon fnistmlion, on, 699 et seq, 

benefits received from third persons, as to, 704-705 
excusable impossibihty, as to damages in case of, 703 
quasi-contractual obligations, as to, 699 
value of performance recoverable, as to, 699 


WC»K— 

availabili^ for, 369a 
ofi|»able of, meaning of, 369n 
etiitire, 461n, 701a 

interruption destroying identity of, 491. 493, 499 
resumption after, position where, 494 
partly completed, 460-461 

WOBKEBS — 

in essential work — 

control of engagement of, 727-729 

permission to terminate employment not required m ceitani cases, 727 
power to regulate engagement of. 366, 367 




